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CASES 


SUPREME  COURT  OF  ILLINOIS. 


CENTRAL  GRAND  DIVISION 


JANUARY    TERM,     1875 


Abel   Larrison  et  dl. 


The  Peoria,  Atlanta  and  Decatur  Railroad 


Company  ct  dl. 


1.  Chancery  practice — as  to  answer  of  corporation.  Although  it  is 
more  regular  to  require  a  corporation  to  answer  under  seal,  yet,  where 
answer  under  oath  is  dispensed  with,  and  a  railroad  company,  which  is 
merely  a  nominal  party,  answers  without  seal,  and  the  court  below  refuses 
to  strike  the  answer  from  the  files,  this  court  will  not  reverse  for  that  cause 
alone,  especially  where  it  appears  that  the  same  defense  was  set  up  by 
others,  and  the  result  was  the  same  as  if  the  company  had  been  defaulted. 

2.  Same — answer  of  "municipal  corporation.  The  answer  of  a  munici- 
pal corporation  to  a  bill  in  chancery  need  not  be  signed  by  an  officer 
thereof.  Where  the  name  of  the  corporation  is  written  to  such  an  answer, 
and  there  is  nothing  to  show  that  it  is  unauthorized,  it  will  be  sufficient. 
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Opinion  of  the  Court. 

3.  Constitutional  law— presumption  as  to  passage  of  laws.  Where  a 
law  is  signed  by  the  Speakers  of  both  houses,  and  approved  by  the  Gov- 
ernor, it  will  be  presumed  to  have  been  passed  in  conformity  with  all  the 
requirements  of  the  constitution,  and  that  it  is  valid,  until  the  presump- 
tion is  overcome  by  legitimate  proof,  clear  and  convincing  in  its  char- 
acter. 

4.  Same — sufficiency  of  proof  to  overcome  such  presumption.  "Where  the 
journals  of  the  Senate  showed  that  Senate  bill  No.  453,  for  "An  act  to  in- 
corporate the  Peoria,  Atlanta  and  Danville  Railroad  Company,"  was  intro- 
duced, read  a  first  and  second  time,  and  referred  to  a  committee,  and  that 
the  committee  to  whom  was  referred  Senate  bill  No.  453,  for  "An  act  to  in- 
corporate the  Peoria,  Atlanta  and  Decatur  Railroad  Company,"  reported 
back  the  same  with  amendments,  and  that  the  same  wTas  engrossed  for  a 
third  reading,  and  finally  passed  upon  the  call  of  the  ayes  and  noes :  Held, 
that  the  proof  failed  to  raise  even  a  doubt  of  the  passage  of  the  bill,  and 
that  these  entries  failed  to  show  that  there  were  two  bills  pending  of  the 
same  number,  and  that  the  number  showed  its  identity. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appel- 
lants. 

Messrs.  Ingersoll  &  Puterbaugh,  and  Mr.  W.  S.  Bush, 
for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was  a  bill  in  chancery,  filed  by  appellants,  in  the  Lo- 
gan circuit  court,  on  behalf  of  themselves  and  other  tax- 
payers, against  the  railroad  company,  town  collectors  and 
others,  to  restrain  the  collection  of  a  tax. 

The  bill  alleges  that  the  town  auditors  in  the  towns  of 
Atlanta  and  Oran,  on  the  12th  of  August,  1873,  made  a  cer- 
tificate that  there  was  due  certain  sums,  to  be  paid  for  inter- 
est on  bonds  issued  to  aid  in  the  construction  of  the  railroad. 
The  bill  charged  that  there  was  issued  by  the  authorities 
$37,000  of  bonds,  and  that  the  town  authorities  had  delivered 
a  portion,  and  that  the  president  of  the  railroad  company  had 
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Opinion  of  the  Court. 

possessed  himself  of  another  portion,  without  the  consent  of 
the  supervisor  or  town  clerk;  that  the  town  auditors  had  cer- 
tified that  the  interest  on  the  bonds  was  a  town  charge,  and 
delivered  the  same  to  the  county  clerk,  to  be  extended  as  a 
tax  on  the  real  and  personal  property  in  the  town;  and  that 
the  county  clerk  claims  that  he,  in  the  discharge  of  his  duty, 
is  compelled  to  extend  the  same  on  the  taxable  property  in 
the  towns. 

The  bill  charges  that  the  railroad  company  claims  to  be 
organized  under  a  special  law  of  the  General  Assembly,  under 
which  the  officers  acted  in  constructing  the  road,  but  complain- 
ants deny  that  it  was  ever  constitutionally  adopted  by  the 
General  Assembly,  and  claim  that  all  acts  performed  in  the 
levy  of  this  tax  are  therefore  void  ;  that  the  road  is  not  com- 
pleted, and  the  officers  of  the  company  represented  that  they 
would  proceed  promptly  to  construct  the  railroad  from  Peo- 
ria, by  way  of  Atlanta,  to  Decatur,  and  that  any  bonds  that 
should  be  voted  therefor  should  be  faithfully  devoted  to  the 
construction  of  the  road>  and  the  company  had,  or  soon  would 
have,  sufficient  funds  for  that  purpose;  that  all  of  these  rep- 
resentations were  false,  and  were  made  knowing  them  to  be 
false,  and  with  intent  to  cheat  and  defraud  the  town  and  tax- 
payers, and  to  obtain  the  bonds  without  a  valuable  consider- 
ation therefor. 

It  is  charged  that  it  never  was  intended  in  good  faith  to 
complete  the  road;  that  it  is  not  completed;  that  the  work 
has  not  been  prosecuted  promptly  and  in  good  faith;  that  the 
officers  of  the  company  still  hold  the  bonds,  or  have  converted 
them  to  their  own  use,  and  that  they  have  sold  the  fran- 
chises and  abandoned  the  construction  of  the  road.  On  filing 
the  bill,  a  temporary  injunction  was  issued  staying  the  collec- 
tion of  the  tax. 

The  railroad  company,  Dunham,  Dills,  Lambert  and  the 
town  of  Atlanta  answered  the  bill,  the  answer  bein^  verified  bv 
the  affidavit  of  Dills  and  Dunham,  to  be  used  on  a  motion  to 
dissolve  the  injunction.     Prior  to  the  hearing  of  that  motion, 
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complainants  moved  to  suppress  the  answer,  because,  so  far 
as  it  related  to  the  railroad  company,  it  was  not  under  the  seal 
of  the  company,  and  was  not  signed  by  one  of  its  officers;  and 
as  to  the  answer  of  the  town  of  Atlanta,  because  it  was  not 
signed  by  an  officer  of  the  town.  This  motion  was  overruled. 
The  answer  denies  all  of  the  material   allegations  of  the  bill. 

Subsequently,  a  motion  to  dissolve  the  injunction  came  on 
to  be  heard,  on  bill,  answer  and  affidavits  filed.  The  court 
dissolved  the  injunction  and  the  bill  was  dismissed,  and  com- 
plainants bring  the  case  to  this  court  by  appeal. 

The  answer,  amongst  other  things,  stated  that  the  bonds 
were  not  in  the  hands  of  the  company,  but  had  been  sold  and 
delivered  to  innocent  purchasers.  And  this  and  other  allega- 
tions in  the  answer  were  fully  sustained  by  the  proof,  and 
appellants  make  no  point  on  that  question  in  their  argument, 
but  insist  that  the  court  erred  in  refusing  to  strike  the  answer 
from  the  files,  and  in  assessing  damages  for  the  wrongful 
suing  out  of  the  injunction. 

The  answer  was  called  for  without  oath,  and  was  only 
sworn  to  for  the  purpose  of  being  used  as  an  affidavit  on  the 
motion  to  dissolve.  Such  an  answer  has  always  been  held  to 
be  a  mere  pleading,  only  denying  the  allegations  of  the  bill 
and  putting  complainant  to  his  proof,  and  to  disclose  any 
special  defense  he  may  rely  upon.  And  although  it  is  more 
regular  to  require  a  corporation  to  answer  under  seal,  we  feel 
no  inclination  to  reverse  a  cause  on  that  ground  alone.  AYhere 
the  evidence  sufficiently  sustains  a  full  answer,  to  which  there 
is  no  objection,  we  would  not  be  warranted  in  reversing  be- 
cause one  of  the  defendants  had  failed  to  attach  its  seal. 
There  is  no  suggestion  that  this  answer  is  not  sufficient  as  to 
Dunham,  Dills  and  Lambert.  It  sets  up  the  entire  defense, 
which  applies  as  well  to  the  railroad  company  and  the  town 
of  Atlanta  as  it  does  to  them,  and  the  same  is  true  as  to  the 
officers  having  charge  of  the  collection  of  the  taxes. 

Had  the  railroad  company  set  up  a  defense  peculiar  to 
themselves,  then  it  would  have  been  different.     The  proceed- 
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ing  was  virtually  against  the  bondholders,  and  the  railroad 
was  but  a  nominal  party;  and  had  the  railroad  company  made 
no  effort  to  answer,  but  had  been  defaulted,  still  the  court 
would  not  have  continued  the  injunction  against  the  collec- 
tion of  the  money  to  pay  the  interest  to  the  bondholders, 
unless  it  had  been  apparent  from  the  evidence  that  the  bonds 
were  void,  or  some  equitable  grounds  were  shown  against  the 
bondholders.  And  as  the  evidence  required  the  dissolution 
of  the  injunction,  even  if  the  railroad  company  had  been  de- 
faulted, we  must  decline  to  reverse  on  the  ground  that  the 
answer  of  that  company  was  not  under  seal.  It  might  be 
treated  as  a  nullity,  and  as  not  being  on  file,  and  still  the  dis- 
solution would  be  correct. 

The  objection  taken  to  the  answer  of  the  town  of  Atlanta, 
is,  that  it  was  not  signed  by  an  officer  of  the  town.  This  is 
answered  by  the  case  of  Fulton  County  v.  31iss.  and  Wabash 
R.  R.  Co.  21  111.  338,  where  it  is  held  that  a  defendant  need 
not  write  his  own  name  to  his  answer.  Here,  the  name  of  the 
corporation  was  written,  and  there  is  nothing  to  show  that  it 
was  unauthorized,  nor  are  we  aware  of  any  rule  of  practice 
that  requires  the  president  or  any  officer  to  sign  his  name,  in 
addition  to  that  of  a  municipal  corporation,  to  an  answer  to 
a  bill  or  other  instrument.  That  is  done,  as  their  charters 
authorize,  in  the  name  of  the  corporation. 

On  examining  the  evidence,  we  find  that  it  sustains  the 
finding  of  the  damages  decreed  by  the  court  on  dissolving  the 
injunction.  The  sum  allowed  was  reasonable,  and  was  shown 
to  be  so  by  the  evidence.  The  statute  authorizes  it,  and  the 
court  was  required,  on  the  evidence  adduced,  to  allow  the 
damages  and  render  a  decree  therefor. 

We  now  come  to  the  consideration  of  the  question  of 
whether  the  charter  of  the  raihvay  company,  under  which  this 
subscription  was  made,  and  the  bonds  issued  and  taxes  levied, 
was  constitutionally  adopted.  It  appears  from  a  certified  copy 
of  the  journals  of  the  Senate  that,  on  the  28th  of  January, 
1869,  Mr.  Nicholson  introduced  Senate  bill  No.  453.  for  "An 
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act  to  incorporate  the  Peoria,  Atlanta  and  Danville  Railroad 
Company  "  which  was  read  a  first  time,  and  on  his  motion  the 
rule  was  unanimously  dispensed  with,  the  bill  read  a  second 
time,  and  referred  to  the  Committee  on  Railroads.  It  also 
appears  that  Mr.  McManus,  from  the  Committee  on  Railroads, 
to  which  was  referred  Senate  bill  No.  453, for  "An  act  to  incor- 
porate the  Peoria,  Atlanta  and  Decatur  Railroad  Company," 
reported  the  same  back  as  amended,  and  recommended  its 
passage  as  amended.  The  report  of  the  committee  was  con- 
curred in,  and  the  bill  ordered  to  be  engrossed  for  a  third 
reading.  The  journals  show  that  this  bill,  No.  453,  was  reg- 
ularly passed  on  the  call  of  "ayes"  and  "nays." 

The  objection  taken  is,  that  there  were  two  bills  of  the 
same  number,  but  of  different  titles;  that  one  was  regularly 
introduced,  twice  read,  and  referred  to  the  appropriate  com- 
mittee, and  that  a  member  of  the  same  committee  reported 
back  another  bill  of  the  same  number;  that  the  act  under 
which  the  company  claims  was  but  once  read  before  its  pas- 
sage. If  this  position  is  true,  then  the  bill  failed,  for  a  want 
of  compliance  with  constitutional  requirements,  to  become  a 
law. 

But  is  the  position  well  taken  ?  The  constitution  required 
every  bill  to  be  read  on  three  several  days  in  each  house, 
unless,  in  case  of  urgency,  three-fourths  of  the  house  where 
such  bill  was  so  depending  should  deem  it  expedient  to  dis- 
pense with  the  rule.  And  the  question  is,  was  the  bill  for 
this  act  read  three  times  in  the  Senate  before  its  passage  by 
that  body?  If  the  entries  on  the  journal  refer  to  the  same 
bill,  then  the  requirements  of  the  organic  law  are  satisfied. 
If  not,  then  the  act  is  void.  The  question,  then,  is  one  of 
identity.  Do  these  entries  show  there  was  one  or  two  bills 
acted  upon  by  the  Senate?  The  number  is  the  same  through- 
out. About  that,  there  is  not  the  pretense  of  the  slightest 
doubt,  and  it  is  manifest  that,  to  have  more  than  one  bill 
pending  at  the  same  time,  with  the  same  number,  would  lead 
to  confusion.     It  would  defeat  the  very  object  of  numbering 
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bills,  which  is  to  preserve  their  identity  and  prevent  confu- 
sion. 

The  placing  a  number  on  each  bill  by  each  house  is  well 
calculated  to  aid  in  the  dispatch  of  business,  in  enabling 
members  to  vote  intelligently,  and  the  secretary  to  note  the 
proceedings  under  each.  ]t  is  adopted  as  a  matter  of  conve- 
nience, and  as  a  means  of  always  identifying  a  bill.  It  is  true, 
that  the  fundamental  law  does  not  refer  to  numbers  of  bills, 
but  leaves  each  house  the  choice  of  means  to  identify  their 
bills,  so  as  the  journals  shall  show  that  each  was  read  the 
requisite  number  of  times,  and  was  passed  by  the  constitu- 
tional vote. 

That  there  was  but  one  bill,  and  that  it  was  passed,  there 
seems  not  to  be  the  slightest  doubt.  If  the  Senate  were  in 
the  habit  of  permitting  their  secretary  to  place  the  same 
number  on  several  bills  introduced  in  that  body,  there  then 
might  be  a  doubt  created;  but  such  is  not  the  practice,  and 
when  we  find  a  bill  introduced  and  read  the  first  and  second 
time,  by  one  title,  and  referred  to  a  committee,  and  it  is  re- 
ported back  with  the  same  number,  but  a  change  is  made  in 
the  title,  and  the  report  says  the  bill  has  been  amended  bv 
the  committee,  is  there  the  slightest  reason  to  doubt  that  it 
is  the  same?  We  think  not.  The  presumption  would  rather 
be  that  the  secretary  had  mistaken  the  title,  and  so  entered  it 
on  his  journal.  Or,  as  the  committee  report  that  they  had 
amended  the  bill,  that  the  change  in  the  title  was  one  of  the 
amendments  they  had  made. 

The  constitution  does  not  require  bills  to  be  entitled,  but 
that  is  done  as  a  means  of  identification.  If  a  bill  were  in- 
troduced without  a  title,  and  regularly  passed,  and  the  title 
then  adopted,  we  are  unable  to  see  that  there  would  be  anv 
constitutional  objection  to  such  a  law,  for  that  reason.  The 
title  to  a  bill  is  usually  adopted  after  it  has  passed  the  house, 
and  is  not  an  essential  part  of  the  bill,  although  it  is  of  a 
law. 

2— 77th  III. 
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If  we  find  a  law  signed  by  the  Speakers  of  both  houses, 
and  approved  by  the  Governor,  we  must  presume  that  it  has 
passed  in  conformity  to  all  the  requirements  of  the  constitu- 
tion, and  is  valid,  until  the  presumption  is  overcome  by  legit- 
imate proof.  And  in  such  a  case,  the  evidence  must  be  clear 
and  convincing.  It  is  by  no  means  sufficient  to  only  create  a 
doubt  whether  the  requirements  of  the  organic  law  have  been 
observed,  but  it  must  be  clearly  proved.  In  this  case  we  do 
not  think  that  the  proof  offered  to  impeach  this  law  has  pro- 
duced that  effect,  but  it  has  failed  to  even  cast  a  doubt  on  the 
proceedings  by  which  it  was  adopted. 

A  careful  consideration  of  this  entire  record  fails  to  dis- 
close any  error  for  which  the  decree  of  the  court  below  should 
be  reversed,  and  it  must  be  affirmed. 

Decree  affirmed. 


Jairtts  Kibbe 

v. 

Horace  Bancroft. 

1.  Evidence — account-book.  An  account-book,  to  be  used  as  evidence, 
should  be  the  book  containing  an  entry  of  transactions  in  the  store,  fac- 
tory or  office,  as  they  occurred  in  the  regular  order  of  business.  Where  it 
is  an  old  book,  laid  aside  as  a  book  of  accounts,  and  use  only  for  one 
entry  of  a  late  transaction,  it  is  not  admissible  in  evidence  as  to  the  latter 
entry. 

2.  It  has  never  been  held  that  a  single  entry  makes  an  account-book, 
nor  has  it  ever  been  held  that  a  single  entry  of  cash  in  a  book  is  compe- 
tent proof. 

Appeal  from  the  Circuit  Court  of  Morgan  county;    the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lant. 

Messrs.  Dummer  &  Brown,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  circuit  court  of  Morgan  county, 
brought  by  Jairus  Kibbe,  and  against  Horace  Bancroft,  count- 
ing on  money  loaned,  for  which  defendant  promised  to  deliver 
a  bill  of  exchange  on  New  York  for  the  sum  of  twenty-five 
hundred  dollars,  and  failing  to  deliver  the  same;  for  money 
loaned  generally  by  plaintiff  to  defendant,  stating  the  account, 
and  for  goods  and  cash  drawn  from  plaintiff's  stock,  in  all 
amounting  to  twenty-seven  hundred  and  sixty-two  dollars 
fifty-nine  cents,  with  interest  from  date 

There  was  a  plea  of  the  general  issue,  and  cause  continued 
on  motion  of  defendant. 

At  a  subsequent  term  the  cause  was  tried  by  a  jury,  and  a 
verdict  rendered  for  the  defendant. 

Various  reasons  were  assigned  for  a  new  trial,  the  principal 
one,  in  refusing  to  admit  as  evidence  the  plaintiff's  book  in 
which  the  defendant  was  debited  with  this  twenty-five  hun- 
dred dollars,  and  for  improperly  disposing  of  the  instruc- 
tions. 

As  to  the  book  offered  by  plaintiff  as  evidence,  we  are  of 
opinion  it  was  properly  excluded.  An  inspection  of  the 
record,  where  is  found  a  copy  of  a  portion  of  this  book,  in 
which  at  one  end  is  entered  "  bills  receivable,"  and  in  the 
other  "bills  payable,"  the  last  one  of  which  was  an  entry 
made  more  than  ten  years  before  this  transaction,  and  which 
does  not  appear  to  be  a  book  of  account  of  current  tn.usac- 
tions,  and  in  no  sense  an  account-book  of  current  business 
and  entries,  satisfies  us  it  had  no  place  as  evidence  to  the 
jury.  An  account-book,  to  be  used  as  evidence,  should  be 
the  book  containing  an  entry  of  transactions  in  the  store, 
factory  or  office,  as  they  occur  in  the  regular  order  of  busi- 
ness. It  would  appear,  from  the  sample  of  the  book  given 
in  the  record,  that  it  was  obsolete — had  been  laid  aside,  and 
used  merely  for  this  entry.     The  doctrine  on  this  subject  was 
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settled  by  this  court  in  Boyer  v.  Siceet,  3  Scam.  120,  and 
reiterated  in  Rvggles  v.  Cotton,  50  111.  412. 

In  TaJioferro  v.  Ives,  51  ib.  247,  it  was  said  the  statute  of 
1867,  cited  by  appellant,  did  not  change,  materially,  the  exist- 
ing rule  as  to  the  admission  of  books  of  account  in  evidence. 
The  only  change  made,  if  a  change,  was  to  permit  an  inter- 
ested witness  to  testify  to  all  the  facts  deemed  by  those  cases 
necessary  to  be  proved  as  the  foundation  for  the  admission 
of  the  account-book.  It  has  never  been  held  that  a  single 
entry  makes  an  account-book,  nor  has  it  ever  been  held  that 
a  single  entry  of  cash  is  competent  proof.  We  are  satisfied 
the  book  was  properly  excluded. 

The  gist  of  this  action  is,  did  appellant  buy  this  certificate 
of  deposit  of  appellee,  and  pay  therefor  in  this  check  for 
twenty-five  hundred  dollars,  or  was  the  check  or  the  amount 
thereof  an  independent  loan  by  appellant  to  appellee?  This 
is  the  question,  and  to  it  both  parties  deposed,  and  they  are, 
in  their  testimony,  "wide  as  the  poles  asunder." 

There  is  one  circumstance  calculated  to  strengthen  the 
theory  of  appellee  and  give  to  it  a  prevailing  influence,  and 
which  must  have  controlled  the  jury  in  no  slight  degree,  and 
that  was  the  testimony  of  appellant  when  he  said  he  told 
appellee  he  would  ask  Augustus  Avers  about  it;  that  he 
took  the  certificate  out  of  the  safe,  and  asked  Gus.  Avers  if 
lie  would  take  it  on  deposit.  He  said  no;  that  their  custom 
was  to  forward  for  collection,  and,  when  paid,  to  credit  the 
owner  with  the  amount,  less  the  exchange :  that  it  would  cost 
one-fourth  of  one  per  cent  to  collect.  He  returned  immedi- 
ately, told  appellee  wThat  was  said,  and  placed  the  certificate 
in  the  safe.     It  was  not  then  indorsed. 

We  can  not  well  understand  why  appellant  should  have 
made  these  inquiries  of  Mr.  Avers  if  he  had  no  interest  in 
the  paper.  Men  of  business  do  not  usually  so  act.  This  was 
a  circumstance  well  calculated  to  fortify  the  testimony  of 
appellee,  and  must  have  had  great  weight  with  the  jury. 
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Again:  his  clerk,  Mr.  Morsly,  testified  that  he  heard  appel- 
lant declare  he  did  not  want  the  certificate;  understood  that 
appellee  had,  before  that,  received  one;  and,  on  his  cross- 
examination,  he  said  he  saw  the  certificate  when  appellee 
received  it  back;  did  not  read  it;  thinks  the  night  before 
appellee  went  East,  appellant  came  by  where  he  was  sitting, 
having  a  paper  in  his  hand.  He  held  it  up  and  said,  "Do 
you  see  this?"  Does  not  know  what  the  paper  was;  heard 
appellant  say  once  that  Avers  would  charge  one-fourth  of  one 
per  cent  for  collecting  it. 

These  facts,  taken  in  connection  with  appellant's  testimony, 
must  have  had  great  weight.  That  the  paper  was  this  certifi- 
cate which  appellant  was  about  to  give  to  appellee,  who  was 
then  about  starting  to  s*o  East,  is  significant.  It  would  be 
better,  so  the  appellant  may  be  supposed  to  have  reasoned, 
as  Ayers  will  charge  one-fourth  per  cent,  to  send  the  paper 
by  appellee,  who  is  going  East,  and  so  the  per  cent  will  be 
saved.  This  is  all  natural,  reasonable  and  probable.  We 
can  not  interfere  with  the  verdict,  on  the  evidence. 

As  to  the  instructions,  we  are  compelled  to  say  they  are 
far  more  voluminous  and  varied  than  the  case  required.  One 
instruction  giving  the  plaintiffs  theory,  and  another  the 
defendant's,  were  all  the  case  required.  We  perceive  nothing 
so  objectionable  to  them,  save  their  inordinate  length,  that 
could  have  misled  or  confused  the  jury-  There  is  no  error 
in  them  calling  upon  this  court  to  reverse  the  judgment. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Teuton"ia  Life  I^sueance  Company 

V. 

Mary  Mueller  et  al. 

1.  Practice — amendment  changing  parties  to  the  suit.  In  a  suit  by  an 
administrator  upon  a  policy  of  insurance,  the  administrator  may  be  dis- 
missed in  the  action,  and  the  widow  and  heirs  of  the  assured  substituted 
as  plaintiffs  in  his  stead,  under  the  recent  Practice  Act,  where  the  latter 
are  the  proper  parties  to  sue. 

2.  Same — how  to  take  advantage  of  amendment  by  interlineation.  If  a 
defendant  desires  to  present  the  question  whether  an  amendment  of  a 
declaration  can  be  made  by  interlineations,  he  should  move  to  strike  the. 
amended  declaration  from  the  flies  for  that  cause,  and  have  exceptions  to 
the  ruling  of  the  court  preserved  by  a  bill  of  exceptions. 

3.  Insurance — recital  of  payment  of  premium  conclusive.  Where  a 
policy  of  insurance  of  a  person's  life  recites  the  payment  of  the  first 
quarterly  premium,  the  insurance  company  will  not  be  permitted  to  dis- 
prove such  recital. 

4.  Same — when  payment  of  premium  immaterial.  Where  an  insurance 
company  insuring  a  person's  life  by  contract,  looks  alone  to  an  associa- 
tion of  which  the  assured  was  a  member  for  the  payment  of  premiums,  it 
makes  no  difference  whether  the  premiums  falling  due  before  the  person's 
death  were  paid  or  not. 

5.  Same— failure  of  assured  to  pay  parly  insuring,  no  defense  to  suit  on 
policy.  Where  an  association  or  bund  procured  a  policy  of  insurance  on 
the  life  of  one  of  its  members,  the  premium  to  be  paid  quarterly  in 
advance,  and  made  all  the  payments  due  up  to  the  death  of  the  assured,  it 
was  held,  that  the  fact  that  the  assured  was  in  arrears  in  the  payment  of 
his  weekly  dues  to  the  bund,  by  which  it  was  to  be  reimbursed,  presented 
no  ground  of  defense  to  a  suit  on  the  policy. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  originally  by  Aloes  Maier, 
administrator  of  the  estate  of  Charles  Mueller,  deceased, 
against  the  Teutonia  Life  Insurance  Company,  upon  a  policy 
of  life  insurance.  The  declaration  was  amended  by  substi- 
tuting Mary  Mueller,  Mary  Maier,  Kate  Mueller,  Mi  lie 
Mueller,   Carrie   Mueller   and   Henry  Mueller,    as  plaintiffs. 
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The  opinion  of  the  court  gives  a  substantial  statement  of  the 
facts. 

Mr.  A.  B.  Sawyer,  and  Mr.  J.  B.  Cohrs,  for  the  appel- 
lant. 

Messrs.  Roberts  &  Green,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  on  a  policy  of  insurance  on  the  life  of  Charles 
Mueller,  now  deceased.  It  was  commenced  in  the  name  of 
Aloes  Maier,  administrator  of  his  estate.  A  demurrer  hav- 
ing been  sustained  to  the  declaration  for  want  of  proper 
parties,  the  administrator,  by  leave  of  court,  was  dismissed 
out.  of  the  suit,  and  the  widow  and  heirs  of  the  assured  made 
plaintiffs.  The  amendment  was  authorized  by  the  statute. 
By  the  first  section  of  chapter  7,  R.  S.  1874,  the  court  in 
which  the  action  is  pending  has  power  to  permit  amendments 
in  any  process,  pleading  or  proceeding  in  such  action,  either 
in  form  or  substance,  for  the  furtherance  of  justice,  on  such 
terms  as  shall  be  just;  and  by  the  24th  sec.  of  the  Practice 
Act,  the  court,  in  all  civil  actions,  may  allow  amendments 
introducing  any  party  necessary  to  be  joined  as  plaintiff  or 
defendant,  discontinuing  as  to  any  joint  plaintiff  or  joint 
defendant,  changing  the  form  of  the  action,  and  in  any  matter, 
either  of  form  or  substance,  in  any  process,  pleading  or  pro- 
ceeding, which  may  enable  the  plaintiff  to  sustain  the  action 
for  the  claim  for  which  it  was  intended  to  be  brought,  or  the 
defendant  to  make  a  legal  defense.  The  adjudication  of  the 
court  allowing  the  amendment  shall  be  conclusive  evidence 
of  the  identity  of  the  action.     R.  S.  1874. 

Under  the  liberal  provisions  of  this  statute,  any  amend- 
ment in  civil  actions,  either  in  form  or  substance,  is  permis- 
sible, that  tends  to  the  furtherance  of  justice.  The  amend- 
ment allowed' in  this  case  was  simply  to  substitute  the  real 
parties  in  interest  as  plaintiffs.     Clearly  this  was  within  the 
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discretion  of  the  court,  to  enable  the  parties  u'to  sustain  the 
action  for  the  claim  for  which  it  was  intended  to  be  brought. "' 

An  objection  is  urged  that  the  amendment  to  the  declara- 
tion allowed  by  the  court  was  made  by  interlineation.  ~No 
such  objection  was  taken  in  the  court  below,  and  the  party 
will  not  be  permitted  to  insist  upon  it  for  the  first  time  in 
this  court.  The  motion  to  strike  the  declaration  from  the 
files,  made  in  the  circuit  court,  was  not  for  the  reason  it  had 
been  amended  by  interlineations.  Had  appellant  desired  to 
have  that  question  reviewed  in  this  court,  a  motion  should 
have  been  made  to  strike  the  declaration  from  the  files  for 
that  cause,  and  exceptions  to  the  ruling  of  the  court  should 
have  been  preserved,  according  to  the  usual  practice,  bv  bill 
of  exceptions.  This  was  not  done,  and  we  can  not  know  from 
the  record  the  declaration  was  amended  in  the  manner  sug- 
gested. 

The  policy  of  insurance  declared  upon  was  obtained  through 
an  organization  called  the  "  Bismark  Bund,"  of  which  associ- 
ation the  assured  was  a  member.  Among  the  objects  of  the 
society  were,  to  furnish  its  members,  in  consideration  of  the 
payment  of  stipulated  weekly  dues,  assurances  of  support  in 
sickness,  and  also  life  insurance.  Appellant  agreed  to  fur- 
nish the  members  of  the  "bund"  life  insurance,  and  by  the 
terms  of  the  written  contract  between  the  parties,  the  associ- 
ation was  to  become  primarily  liable  to  the  insurance  com- 
pany for  the  premiums  on  the  policies  issued  to  its  members, 
which  were  to  be  repaid  in  weekly  installments. 

The  policy  declared  on  was  issued  on  the  12th  day  of 
August,  1873.  All  premiums  were  to  be  paid  quarterly  in 
advance,  and  it  is  recited  in  this  policy  that  the  premium  for 
the  first  quarter  had  been  paid.  Under  the  rule  of  law,  as 
announced  by  this  court,  the  company  would  not  be  permit- 
ted to  disprove  the  recitals  of  the  policy  in  this  particular,  to 
render  it  invalid.  But,  independently  of  this  consideration, 
the  company  had  the  obligation  of  the  "bund'"  for  its  pay- 
ment, which  it  could  enforce.      It  makes  no  difference,  there- 
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fore,  whether  it  had  in  fact  been  paid.  Before  the  premium 
for  another  quarter  became  due,  the  assured  died.  Notice  of 
his  death  was  communicated  to  the  company,  but  payment 
was  refused  on  the  ground  the  assured  was  in  arrears  in  his 
dues  to  the  "  bund." 

Conceding  the  assured  was  in  arrears  in  his  weekly  dues 
to  the  association,  we  do  not  see  how  that  fact  would  consti- 
tute any  defense  to  this  action.  There  had  been  no  default 
in  the  payment  of  premiums  to  the  company,  and  on  the 
death  of  the  assured  its  liability  became  fixed.  A  failure  on 
the  part' of  the  assured  to  make  his  weekly  payment  of  dues 
to  the  '•bund"  would,  no  doubt,  according  to  its  by-laws, 
work  a  forfeiture  of  his  right,  to  compensation  or  benefit  in 
case  of  sickness,  and  would  authorize  the  association,  at  the 
expiration  of  any  quarter,  to  have  the  life  insurance  contract 
rescinded.  But  this  was  not  a  privilege  of  which  the  insur- 
ance company  could  avail,  so  long  as  the  policy  Mas  kept 
alive  by  the  payment  of  the  quarterly  premiums  by  the  "bund/' 
or  any  one  else.  The  contract  of  insurance  was  in  full  force. 
There  had  been  no  failure  in  the  payment  of  the  quarterly 
premiums  that  would  authorize  a  rescission  of  the  contract, 
and  the  company  had  made  no  attempt  to  annul  it. 

The  finding  of  the  court  was  in  accordance  with  the  law 
and  the  evidence,  and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Roach  et  al 

V. 

The  People  of  The  State  of  Illinois. 

1.  Instruction — assuming  facts.  An  instruction  which  assumes  the 
existence  of  material  facts  in  dispute  in  a  criminal  case,  is  calculated  to 
mislead  the  jury,  and  is  erroneous 

2.  Same — direction  how  to  find,  should  be  dependent  on  a  state  of  fact,  to 
be  proved  beyond  reasonable  doubt.     The  direction  at  the  end  of  an  instruc- 
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tion  in  a  criminal  case,  to  convict,  should  be  made  expressly  dependent 
upon  a  given  state  of  fact,  established  beyond  a  reasonable  doubt  by  The 
evidence.  Where  an  instruction  concludes,  "and  the  jury  will  find  the 
defendants  guilty,"  it  will  be  calculated  to  mislead,  and  will  be  erroneous. 

3.  Homicide — danger  need  not  be  real  to  sustain  a  justification  of  self- 
defense.  In  a  prosecution  for  manslaughter,  where  the  defendant  seeks  to 
justify  the  killing  as  in  self  defense,  au  instruction  conveying  the  idea 
that  the  justification  can  not  be  sustained  unless  the  danger  was  not  only 
apparently  imminent,  but  was  actual  and  positive,  is  erroneous. 

4.  Self-defense — danger  need  not  be  real.  If  a  party  is  assaulted  in 
such  a  way  as  to  induce  in  him  a  reasonable  and  well-grounded  belief 
that  he  is  actually  in  danger  of  losing  his  life,  or  suffering  great  bodily 
harm,  he  will,  when  acting  under  such  apprehension,  be  justified  in 
defending  himself,  whether  the  danger  is  real  or  only  apparent. 

5.  Possession — defense  of  when  justifiable.  Where  a  party  is  in  the 
possession  of  a  well  by  the  permission  of  the  owner,  and  has  enclosed 
the  same,  it  is  not  necessary  that  he  should  have  the  exclusive  right  to 
its  use  as  against  all  the  world,  in  order  to  repel  by  force  an  attempt  to 
invade  that  possession.  It  will  be  sufficient  if  he  has  such  right  as  against 
an  intruder  attempting  to  use  the  same. 

6.  Witness  —  instruction  as  to  credibility  of  impeached  icitness.  An 
instruction  that,  though  numerous  witnesses  may  have  testified  against 
the  credibility  and  truthfulness  of  a  particular  witness,  and  the  jury  may 
believe,  from  the  evidence,  the  general  reputation  of  the  witness  for  truth 
and  veracity  is  bad,  yet  they  should  not,  on  that  account,  discredit  his  tes- 
timony, if  they  believe  the  same  to  be  reasonable  and  consistent,  and  that 
the  same  is  corroborated,  etc.,  is  erroneous,  as  invading  the  province  of 
the  jury  to  decide  what  weight  the  testimony  of  the  witness  was  entitled 
to. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  C.  G.  Bradshaw,  and  Messrs.  Stevenson  &  Ewing, 
for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsaee,  Attorney  General,  and  Mr.  J.  W. 
Fifer,  State's  Attorney,  for  the  People. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

John  Roach  and  Patrick  Poach,  the  plaintiffs  in  error,  were 
indicted  at  the  November  term,  1874,  of  the  McLean  circuit 
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court,  for  manslaughter,  in  taking  the  life  of  John  Byron 
Dunlap.  The  indictment  contains  three  counts.  The  first 
count  charges,  in  substance,  that  on  October  10,  1874,  in 
McLean  county,  the  defendants  unlawfully,  feloniously  and 
wilfully  made  an  assault  upon  said  Dunlap,  with  a  knife  held 
in  the  hand  of  John  Roach,  and  upon  the  side  of  the  left 
breast  of  said  Dunlap  then  and  there  unlawfully,  feloniously 
and  wilfully  did  strike,  cut,  stab  and  thrust,  giving  to  said 
Dunlap,  then  and  there,  with  said  knife,  in  and  upon  the  left 
side  of  the  breast,  one  mortal  wound,  of  which  he  instantly 
died;  then  averring  that  said  defendants  the  said  Dunlap 
then  and  there,  in  manner  and  form  as  aforesaid,  unlawfully, 
feloniously  and  wilfully  did  kill. 

The  second  count  is  the  same,  only  that  it  charges  the  same 
acts  to  have  been  done  by  John  Roach,  Patrick  being  present, 
aiding,  abetting  and  assisting.  The  third  count  is  the  same, 
only  it  avers  the  killing  to  have  been  done  with  a  club. 

It  appears,  by  the  evidence  upon  both  sides,  that  there  was 
a  controversy  between  the  deceased  and  one  Wilcox  acting  in 
concert  with  him,  upon  the  one  side,  and  the  defendants  upon 
the  other,  about  the  right  of  the  former  to  take  the  water  out 
of  a  certain  well,  or  spring,  for  the  purpose  of  watering  stock, 
the  defendants  claiming  to  have  a  paramount  right,  the  sup- 
ply not  being  adequate  for  the  stock  of  all  parties. 

Evidence  was  given,  and  not  controverted,  that  Patrick 
Roach  and  one  Maloy  had  previously  dug  out  the  well,  or 
spring,  so  as  to  increase  the  supply;  had  put  a  fence  around 
it,  and- the  Roaches  had  been  in  the  prior  possession  and  use 
of  it. 

Nicolls,  the  owner  of  the  land  where  the  spring  was,  testi- 
fied that,  on  the  Friday  before  the  homicide,  one  of  the  Roach 
boys  called  on  him,  and  asked  him  if  he  had  any  objection  to 
his  (Roach)  watering  there.  Witness  said  he  did  not  care  how 
many  watered  there.  Roach  then  asked  witness  if  had  any 
objection  to  his  digging  the  well  deeper,  and  some  one  present 
asked  who  would  have  the  right  to  the  water.     Nothing  was 
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said  about  the  exclusive  right,  but  some  one  said  he  thought 
the  one  that  fixed  it  up  ought  to  have  the  first  right.  Wit- 
ness replied  that  he  thought  so,  too;  and  this  was  all  that  was 
said  on  the  subject.  Upon  this,  as  the  evidence  shows,  Pat- 
rick Roach,  with  the  assistance  of  Maloy,  dug  the  well  deeper, 
and  put  a  fence  around  it. 

The  evidence  tends  to  show  that,  after  the  well  was  thus 
fixed  up  by  Roach  and  Maloy,  the  deceased  and  Wilcox,  on 
the  occasion  of  the  homicide,  came  early  in  the  morning  with 
stock  for  the  purpose  of  watering  them  before  the  Roaches 
had  watered  theirs,  and  from  this  attempt  a  conflict  ensued, 
in  which  clubs  were  used  upon  both  sides.  The  theory  of  the 
defense  was  that,  after  the  fight  had  been  continued  until 
Patrick  was  knocked  down  and  disabled,  John  was  assailed 
by  the  deceased  and  Wilcox,  one  of  them  having  a  rock  in 
his  hand,  which  was  thrown  at  him  (John)  with  great  vio- 
lence, and  that,  acting  under  a  reasonable  and  well-grounded 
belief  that  he  was  in  danger  of  losing  his  life,  or  suifering 
frreat  bodilv  harm,  he  used  his  knife  in  self-defense. 

Upon  some  questions  of  fact,  there  was  a  sharp  conflict  of 
evidence;  but  there  was  testimony  tending  to  support  the 
alleged  justification,  that  the  killing  was  in  self-defense. 

The  jury  found  both  the  defendants  guilty,  and  fixed  the 
term  of  imprisonment  in  the  penitentiary  twenty  years  for 
John  and  one  year  for  Patrick,  and  they  sue  out  a  writ  of 
error  from  this  court. 

The  court,  on  behalf  of  the  People,  gave  to  the  jury  the 
following  instruction: 

"  1.  The  court  instructs  the  jury  that,  in  case  of  a  mutual 
conflict,  he  who  would  excuse  himself  upon  the  ground  of 
self-defense,  must  show  that,  before  a  mortal  blow  was  struck, 
he  had  declined  any  further  conflict,  and  retreated  as  far  as 
he  could  with  safety  ;  and,  therefore,  if  the  jury  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants 
and  John   Byron   Dunlap  and   the   witness  Wilcox  were  en- 
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(raoed  in  a  mutual  conflict,  all  being  equally  toil  I  hi  g  to  engage  in 
said  conflict,  and  upon  equal  terms  as  to  being  armed,  and  that 
the  defendants  mortally  wounded  the  said  John  Byron  Dun- 
lap  while  so  engaged  in  mutual  conflict,  and  without  in  any 
way  having  attempted  to  decline  any  further  conflict  at  the 
time  said,  mortal  stroke  was  given,  in  manner  and  form  as  charged 
in  the  indictment,  and  the  jury  will  find  the  defendants  guilty." 

By  this  instruction,  the  court  assumes  the  fact  that  all  par- 
ties were  equally  willing  to  engage  in  the  conflict,  and  that 
they  were  upon  equal  terms  as  to  being  armed.  The  same 
assumption  is  repeated  in  the  eighth  instruction. 

This  was  calculated  to  prejudice  the  defendants.  So  far  as 
the  parties  were  armed  with  clubs,  they  were  probably  upon 
equal  terms  as  to  being  armed;  but  the  testimony  tended  to 
show  that  the  Dunlap  party  seized  a  rock  for  the  purpose  of 
using  it  upon  John  Roach,  and  this  fact  was  material  upon 
the  question  of  self-defense. 

The  last  clause  but  one  of  the  instruction  assumes  that  the 
morral  wound  was  given  in  manner  and  form  as  charged  in 
the  indictment — that  is,  unlawfully,  feloniously  and  wilfully. 

This  is  contrary  to  the  rule  announced  in  various  decisions 
of  this  court,  and  was  erroneous.  This  instruction  is  un- 
usually artful  in  its  structure,  and  highly  calculated  to  mis- 
lead the  jury.  The  direction  of  the  court  to  convict,  at  the 
end  of  the  instruction,  should  be  made  expressly  dependent 
upon  their  finding  such  and  such  faets  established,  bevond 
reasonable  doubt,  by  the  evidence.  This  is  not  so  framed, 
but  is  made  to  appear  so  independent  of  any  hypotheses,  in 
the  former  part  of  it,  as  that  it  might  mislead  the  jury  into 
the  error  of  regarding  it  as  a  positive  direction  from  the 
court  to  convict.  Beginning  with  a  capital  letter,  it  reads 
thus:     "And  the  jury  will  find  the  defendants  guilty." 

Such  a  mode  of  instructing  the  jury,  either  in  civil  or 
criminal  cases,  can  not  receive  the  sanction  of  this  court. 
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The  court,  on  behalf  of  the  People,  gave  the  following 
instruction  to  the  jury: 

"9.  The  court  instructs  the  jury  that,  before  the  defend- 
ants, or  either  of  them,  can  justify  the  killing  of  John  Byron 
Dunlap,  if  the  jury  believe,  from  the  evidence,  and  beyond  a 
reasonable  doubt,  that  the  defendants  did  kill  John  Byron 
Dunlap,  it  must  appear  that  the  danger  was  so  urgent  and 
pressing  that,  in  order  to  save  their  own  lives,  or  the  lives  of 
one  of  them,  or  to  prevent  them,  or  one  of  them,  from  re- 
ceiving great  bodily  harm,  the  killing  was  absolutely  neces- 
sary; and  it  must  further  appear  that  John  Byron  Dunlap 
was  the  assailant,  or  that  the  defendants  had  really,  and  in 
good  faith,  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  was  given." 

This  instruction  would  convey  to  the  minds  of  the  jury  the 
idea  that  the  defendants  could  not  sustain  their  alleged  justi- 
fication unless  their  danger  was  not  only  apparently  immi- 
nent, but  was  actual  and  positive.  In  Campbell  v.  The  People, 
16  111.  17,  a  similar  instruction  was  given,  and  it  was  con- 
demned, this  court  holding  that,  if  the  defendant  was  assaulted 
by  the  deceased  in  such  a  way  as  to  induce  in  him  a  reason- 
able and  well-grounded  belief  that  he  was  actually  in  danger 
of  losing  his  life,  or  suffering  great  bodily  harm,  when  acting 
under  such  reasonable  apprehension,  he  was  justified  in  de- 
fending himself,  whether  the  danger  was  real  or  only  apparent. 
"Actual  and  positive  danger,"  said  the  court,  "is  not  indis- 
pensable to  justify  self-defense." 

This  doctrine  was  reaffirmed  in  the  case  of  Schnier  v.  The 
People,  23  111.  17,  and  an  instruction  like  the  above  was  held 
to  be  erroneous.  So,  also,  is  Maker  v.  The  People,  24  111.  241, 
to  the  same  effect. 

On  behalf  of  the  People,  the  court  gave  the  following 
instruction: 
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"12.  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendants did  not  have  the  exclusive  right  to  the  use  of  the 
well  on  Nicoll's  land,  then  they  had  no  such  right  or  prop- 
erty to  the  water  in  said  well  as  would  justify  the  defendants, 
or  either  of  them,  in  opposing,  by  force,  any  person  desiring 
or  attempting  to  get  water  at  said  well." 

This  instruction  had  a  tendency  to  mislead  the  jury.  It 
was  not  indispensable  to  defendants'  right  to  defend  their 
possession  of  the  well,  or  repel  force  with  force,  that  they 
should  have  the  exclusive  right  to  the  use  of  the  well  as 
against  all  the  world.  It  would  be  enough  if  they  had  it  as 
against  the  deceased  and  Wilcox. 

The  court  also  gave  for  the  People  the  following: 

"4.  The  jury  are  instructed  that  even  though  numerous 
witnesses  may  have  testified  against  the  credibility  and  truth- 
fulness of  the  witness  Wilcox,  and  even  though  the  jury  may 
believe,  from  the  evidence,  that  the  general  reputation  of  said 
Wilcox  for  truth  and  veracity  is  bad,  yet  the  jury  should  not, 
upon  that  account,  discredit  the  testimony  of  said  Wilcox:  pro- 
vided they  believe  the  same  to  be  reasonable  and  consistent, 
and  that  the  same  is  corroborated  by  other  credible  evidence, 
and  by  the  facts  and  circumstances  otherwise  proved  in  this 


This  instruction  invades  the  province  of  the  jury.  The 
jury  might  properly  have  been  instructed  that  they  were  at 
liberty,  notwithstanding  the  impeaching  evidence,  if  they 
found  his  statements  reasonable  and  consistent,  and  corrobo- 
rated by  other  credible  testimony  in  the  cause,  to  give  to  his 
testimony  such  weight  as  they  thought  it  was  entitled  to, 
under  all  the  circumstances  in  evidence.  The  credibilitv  of 
witnesses  is  a  matter  exclusively  for  the  jury.  We  had  occa- 
sion to  discuss  this  proposition  and  express  our  views  in  the 
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case  of  Otmer  v.  The  People,  76  111.  149,  where  a  similar  in- 
struction was  held  erroneous. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Edwin  B.  Hakpham  et  al. 

r. 

Cassitts  Gr.  Whitney. 

1.  Malicious  prosecution.  To  maintain  an  action  for  malicious  pros- 
ecution, it  must  appear  that  there  was  not  probable  cause  for  the  prosecu- 
tion, and  also  that  the  defendants  were  actuated  by  malice  in  instituting 
the  prosecution. 

2.  Same— probable  cause  defined.  Probable  cause  is  defined  as  such  a 
state  of  facts,  in  the  mind  of  the  prosecutor,  as  vrould  lead  a  man  of  or- 
dinary caution  and  prudence  to  believe  or  entertain  an  honest  and  strong- 
suspicion  that  the  person  arrested  is  guilty.  It  does  not  depend  on  the 
actual  state  of  the  case  in  point  of  fact,  but  upon  the  honest  and  reason- 
able belief  of  the  party  commencing  the  prosecution. 

3.  A  belief  of  the  guilt  of  the  accused,  founded  on  circumstances  tend- 
ing to  show  that  he  has  committed  a  criminal  offense,  is  sufficient  to  show 
probable  cause. 

4.  Same — malice  defined.  The  term  "malice,"  in  this  form  of  action,  is 
not  to  be  considered  in  the  sense  of  spite  or  hatred  against  an  individual, 
but  of  malus  animus,  as  denoting  that  the  part}-  is  actuated  by  improper 
and  indirect  motives. 

5.  Same — malice  not  inferred  as  matter  of  laic  merely  from  want  of  prob- 
able cause.  The  question  of  malice  is  one  of  fact  for  the  jury,  and  malice 
in  no  case  is  a  legal  presumption  from  the  want  of  probable  cause.  It  is 
true,  the  jury  may  infer  malice  as  a  matter  of  fact,  under  certain  circum- 
stances, from  the  want  of  probable  cause,  but  it  does  not  necessarily  fol- 
low. 

6.  Same — malice,  ichen-  inferred  as  a,  matter  of  fact.  To  sustain  the 
charge  of  malice,  the  criminal  charge  must  be  shown  to  be  wilfully  false. 
The  facts  ought  to  satisfy  any  reasonable  mind  that  the  accuser  had  no 
ground  for  the  prosecution  but  his  desire  to  injure  the  accused. 

7.  Same — malice,  hoio  disproved.  Where  a  party  sued  for  malicious 
prosecution  is  unable  to  justify  b}-  proof  of  probable  cause,  he  may  still 
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rebut  the  presumption  of  malice  by  showing  facts  and  circumstances  cal- 
culated to  produce  at  the  time,  on  the  mind  of  a  prudent  and  reasonable 
man,  a  well  grounded  belief  or  suspicion  of  the  party's  guilt. 

8.  Same — malice  not  inferred  from  the  fact  that  the  prosecution  was  from 
information.  Malice  will  not  be  presumed  from  the  fact  that  the  prosecu- 
tion was  commenced  without  a  personal  knowledge  of  the  facts.  All  that 
is  required  is  an  honest  belief  or  strong  ground  of  suspicion  of  the  guilt 
of  the  accused,  and  a  reasonable  ground  for  such  belief  or  suspicion,  and 
that  maybe  upon  information  from  others  as  well  as  upon  personal  knowl- 
edge. 

9.  Same — evidence  on  question  of  probable  cause  and  malice.  Where  a 
State's  Attorney  was  indicted  for  malfeasance  in  office  and  neglect  of  offi- 
cial duty,  and  was  acquitted,  and  brought  suit  against  the  parties  who 
caused  the  indictment  to  be  found,  for  malicious  prosecution,  and  one  of 
the  grounds  of  the  criminal  prosecution  was,  that  the  State's  Attorney 
took  a  plea  of  guilty  of  certain  parties  indicted  for  a  riot,  and  failed  to 
bring  the  facts  of  the  case  to  the  attention  of  the  court,  showing  the  enor- 
mity  of  the  offense,  it  was  held,  error  to  refuse  to  allow  one  of  the  parties 
thus  sued  for  malicious  prosecution,  to  testify  as  to  the  facts  and  circum- 
stances in  the  indictment  for  riot,  as  communicated  to  him  by  the  prose- 
cuting witness  in  that  case. 

10.  In  a  suit  for  malicious  prosecution  against  a  party  who  signed  a 
petition  for  investigating  certain  charges  against  the  plaintiff,  which  re- 
sulted in  his  indictment,  it  was  held,  error  not  to  allow  the  defendant  to 
state,  as  a  witness,  the  facts  that  induced  him  to  sign  the  petition,  as  the 
testimony  had  a  bearing  upon  the  question  of  probable  cause  and  good 
faith. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Cassius  G.Whit- 
ney against  Edwin  B.  Harpham,  Thomas  Covington,  Isaac 
Vail,  Benjamin  A.  Rosebrough,  Samuel  C.  Conwell,  John  W. 
Pitman,  and  twelve  others,  for  an  alleged  malicious  prosecu- 
tion. The  suit  was  brought  in  the  circuit  court  of  Mason 
county,  and,  on  the  plaintiff's  application,  the  venue  was 
changed  to  Menard  county,  and  afterwards,  on  the  motion  of 
the  defendants,  to  Morgan  countv. 

The  first  count  of  the  plaintiff's  declaration,  in  substance, 
states,  that   he  was  State's  Attorney,  and   practicing  law  in 

3 — 77th  III. 
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Mason  county,  and  had  always  sustained  a  good  reputation, 
and  conducted  himself  righteously,  faithfully  and  honorably 
in  the  discharge  of  his  duties,  and  was  not  guilty  of  any  of 
the  charges  preferred  against  him,  or  suspected  of  the  same, 
and  had  deservedly  obtained  the  good  opinion  and  credit  of 
his  neighbors  and  other  good  citizens  in  said  county,  but  that 
the  defendants,  well  knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  of  the  plaintiff,  contriving  and  maliciously 
intending  to  injure  his  good  name,  etc.,  among  his  neighbors 
and  others,  and  cause  him  to  be  suspected,  as  such  State's  At- 
torney and  attorney  at  law,  as  having  been  guilty  of  offenses 
and  misconduct  against  the  laws  of  this  State,  and  to  injure, 
vex  and  ruin  him,  and  cause  him  to  be  imprisoned,  and  to  put 
him  to  great  expense  and  thereby  impoverish  him,  on  the  30th 
day  of  June,  1870,  at  the  circuit  court  of  Mason  county.  State 
of  Illinois,  caused  the  plaintiff  to  be  indicted  for  divers  tres- 
passes, felonies  and  other  misdemeanors,  setting  out  the  indict- 
ment of  the  grand  jury  in  Jicec  verba,  charging  the  plaintiff 
wTith  corruption  in  office,  in  accepting  money  from  one  Flor- 
ence Bastain,  charged  with  selling  liquor  without  license,  and 
in  consideration  thereof  neglecting,  corruptly,  to  prosecute  said 
Bastain  therefor,  stating  the  impanneling  of  the  jury,  the  trial 
and  acquittal  of  the  plaintiff,  and  charging  the  defendants 
with  maliciously  prosecuting  the  indictment  to  trial,  etc.,  by 
means  of  which  the  plaintiff  was  compelled  to  expend  large 
sums  of  money,  to-wit :  $1000,  in  his  defense,  and  suffered 
great  pain  of  body  and  mind,  and  was  also  hindered  in  busi- 
ness transactions  for  twelve  months,  and  suffered  damage  in 
his  feelings  and  credit,  and  was  very  much  impoverished. 

The  second  count  charged  the  defendants  with  having 
falsely,  wilfully,  and  without  probable  cause,  procured  the 
indictment  of  the  plaintiff  by  the  grand  jury  of  Mason  county, 
Illinois,  setting  out  the  indictment  in  hcec  verba,  in  which  the 
plaintiff  was  charged  with  unlawful,  wilful  and  palpable  neg- 
lect of  duty  in  not  having  witnesses  subpoenaed  to  attend  for 
the  trial  of  one  William  J.  Chamblin,  who  was  indicted  in  said 
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county  for  soliciting  another  to  commit  a  felony,  and  negli- 
gently and  unlawfully  permitting  the  cause  to  be  continued, 
which  indictment  was  regularly  returned  into  court  by  the 
said  grand  jury,  and  nol pross'd  by  the  defendants,  and  plain- 
tiff discharged. 

The  declaration  was  afterwards  amended,  setting  forth  that 
defendants  maliciously  prosecuted  the  plaintiff,  and  setting 
forth  the  petition  signed  by  E.  B.  Harpham  and  fifty-four 
others,  addressed  to  the  Hon.  Chas.  Turner,  judge  of  the  21st 
judicial  circuit,  and  asking  that  Cassius  G.  Whitney  be  re- 
moved from  his  position  as  an  attorney  and  counselor  at  law, 
and  officer  of  that  court,  and  be  debarred  the  further  privi- 
leges thereof,  and  that  he  be  suspended  from  the  discharge  of 
his  duties  until  the  grand  jury  should  be  able  to  investigate 
the  charges  brought  against  him,  which  are,  in  brief:  mal- 
feasance, partiality,  neglect  and  failure  to  recover  and  prose- 
cute for  moneys  due  on  fines,  etc.;  failure  to  promptly  prose- 
cute;  oppression  of  witnesses  by  causing  them  to  be  subpoe- 
naed term  after  term,  and  keeping  them  in  attendance,  and 
negligently  permitting  the  causes  to  be  continued;  taking 
sums  of  money  from  persons  accused  of  crime,  and  nol  pros- 
sing  the  indictments  against  the  same,  in  accordance  with  wil- 
ful  and  corrupt  agreements  so  to  do;  that  he  received  and 
took  money  from  one  Obadiah  Scott,  in  consideration  of 
which  he  nol  pross'd  an  indictment  for  horse  stealing;  that  he 
received  of  Florence  Bastain  $75,  and  nol  pross'd  two  out  of 
four  indictments,  and  allowed  him  to  plead  guilty  to  two,  and 
be  fined  small  amounts;  that  in  consideration  of  money  re- 
ceived from  the  accused  and  friends,  he  gave  up  evidences  of 
indebtedness  and  nol  jyross'd  an  indictment  against  Samuel  H. 
Elliot  for  forgery  ;  that  he  compounded  with  Stilts  and  Pounds, 
who  had  been  indicted  for  a  riot;  that  he  failed  to  prosecute 
certain  persons  indicted  for  the  larceny  of  sheep,  and  op- 
pressed witnesses  by  compelling  their  attendance  for  a  great 
length  of  time  unnecessarily;  and  that  he  failed  to  pay  over 
money  to  the  county  superintendent  of  schools. 
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The  defendants  pleaded  the  general  issue.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  15000. 

It  appeared  that  Samuel  C.  Con-well  was  employed  by  the 
board  of  supervisors  of  Mason  county  in  getting  up  the  pros- 
ecution against  the  plaintiff,  and  acted  under  the  advice  of 
the  circuit  judge  in  getting  up  the  petition.  He  had  before 
been  employed  to  assist  the  plaintiff  in  prosecuting  the  in- 
dictment against  Pounds  and  Stilts  for  riot.  He  testified  that, 
a  short  time  after  he  was  employed  in  the  case,  and  while 
talking  with  the  witnesses,  he  saw  Whitney  and  the  father  of 
Pounds  go  into  a  little  back  room,  and  when  they  came  back 
Whitney  had  the  case  settled  by  having  defendants  plead 
guilty,  and  having  them  fined  $5  each;  that  the  prosecuting 
witnesses  were  then  in  the  court  room,  but  were  not  called. 
The  court  refused  to  allow  this  witness  to  testify  that  Whit- 
ney called  no  witnesses  and  made  no  proof  to  the  court  of  the 
nature  of  the  offense.  The  witness  was  then  asked  to  "state 
to  the  jury  what  was  the  charge  against  Pounds  and  Stilts,  and 
state  the  facts  and  circumstances  of  the  alleged  charge  against 
them,"  as  the  same  had  been  given  him  from  the  witnesses. 

The  court  sustained  an  objection  to  the  question,  and  re- 
fused to  allow  the  same  to  be  answered. 

The  defendants  also  offered  to  show  that  the  prosecutions 
against  Samuel  Elliott  were  never  brought  to  trial ;  that  after 
the  venue  was  changed  to  Menard  county,  each  of  them  was 
stricken  from  the  docket  by  leave  of  the  court.  The  court 
refused  to  let  the  record  go  to  the  jury,  because  these  causes 
were  disposed  of  subsequently  to  the  presentment  of  the  plain- 
tiff. 

The  other  material  facts  of  the  case  are  substantially  stated 
in  the  opinion  of  the  court. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellants. 

Messrs.  Dummer  &  Brown,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case  for  an  alleged  malicious 
prosecution.     The  case,  in  general,  was  this: 

Appellee  was  State's  Attorney  of  the  21st  judicial  circuit. 
in  this  State.  The  board  of  supervisors  of  Mason  county,  in 
said  circuit,  had  employed  two  of  the  appellants,  Conweli  and 
Pitman,  attorneys  at  law,  to  prosecute  legal  proceedings  against 
appellee,  on  account  of  alleged  official  delinquencies,  some  of 
them  affecting  the  interests  of  the  county  in  respect  of  its 
revenues.  In  pursuance  whereof,  Conweli  applied  to  the  cir- 
cuit judge  of  the  circuit  to  ask  his  counsel  in  respect  to  the 
matter.  The  judge  signified  that  the  proper  way  might  be 
to  bring  the  matter  before  him  by  a  petition  signed  by  prom- 
inent citizens. 

Accordingly,  at  the  next  term  of  the  court,  in  June, 
1870,  a  petition  signed  by  sixty-one  citizens  of  the  county 
was  presented  to  the  court,  containing  sundry  charges  of  offi- 
cial misconduct  on  the  part  of  appellee,  and  six  specific 
charges,  and  asking  that,  upon  a  hearing,  appellee  be  removed 
from  his  position  as  attorney  and  officer  of  the  court,  and  be 
suspended  from  the  discharge  of  his  duties  as  State's  Attorney 
until  the  grand  jury  could  investigate  the  charges,  and  that 
some  one  be  appointed  to  conduct  the  investigation.  The 
grand  jury  were  brought  into  court,  the  petition  submitted  to 
them,  and  Mr.  Pitman,  one  of  the  appellants,  and  a  signer 
of  the  petition,  was  appointed  special   prosecutor. 

The  grand  jurv  found  two  bills  of  indictment  against  the 
appellee,  one  of  them  for  one  of  the  specific  charges,  and  the 
other  not. 

On  one  indictment,  appellee  was  tried  and  acquitted;  the 
other  was  not  pross'd.  This  action  was  brought  against  a 
large  number  of  the  signers  of  this  petition,  the  appellants, 
in  the  circuit  court  of  Mason  county.  The  plaintiff  took  a 
change  of  venue  to  Menard  county,  and  from  there,  on  motion 
of  the  defendants,  the  venue  was  changed  to  Morgan  countv, 
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where  a  trial  was  had,  resulting  in  a  verdict  and  judgment 
against  all  of  the  defendants,  for  $5000  damages.  The  de- 
fendants appealed  from  the  judgment. 

They  assign  for  error,  the  giving  of  instructions,  the  exclu- 
sion of  testimony,  and  that  the  verdict  was  unwarranted  by 
the  evidence. 

There  were  27  instructions  given  for  the  plaintiff. 

.We  are  of  opinion  that  in  at  least  seven  of  them  the  jury  were 
erroneously  instructed  upon  the  subject  of  malice  ;  as,  in  the 
3d,  that  "proof  of  want  of  probable  cause  is  proof  of  malice;'' 
in  the  11th,  that  "malice  is  inferred  in  law"  from  the  facts 
therein  stated;  in  the  15th,  that  "the  law  imputes  malice" 
from  the  circumstances  therein  stated  ;  in  the  10th,  that,  under 
the  facts  therein  stated,  the  verdict  should  be  for  the  plain- 
tiff, saying  nothing  whatever  in  regard  to  malice  ;  in  the  20th, 
that  "the  law  attributes  malice  to  all  persons  who  recklessly, 
and  without  probable  cause  to  believe  him  guilty,  charge  and 
prosecute  another  with  crime;"  and  in  the  22d,  to  find 
for  plaintiff,  if  defendants  could  have  known  he  was  not 
guilty  of  the  charges  by  the  exercise  of  that  degree  of  care 
which  a  prudent  and  cautious  man  would  have  made — it  not 
containing  any  requirement  of  malice. 

To  maintain  an  action  for  malicious  prosecution,  it  must 
appear  that  there  was  not  probable  cause  for  the  prosecution, 
and  also  that  the  defendants  were  actuated  by  malice  in  insti- 
tuting the  prosecution.  There  must  be  both  want  of  probable 
cause  and  malice.  If  the  law  imputed  malice  from  want  of 
probable  cause,  then  there  would  be  no  distinct  requirement 
of  malice,  but  want  of  probable  cause  would  be  the  sole  ele- 
ment necessary.  It  is  often  said,  the  jury  may  infer  malice 
from  the  want  of  probable  cause.  They  may  do  so  under  cer- 
tain circumstances,  but  not  in  all  cases.  Malice  is  in  no  case 
a  legal  presumption  from  the  want  of  probable  cause,  it  being 
for  the  jury  to  find  from  the  facts  proved,  where  there  was  no 
probable  cause,  whether  there  was  malice  or  not.  1  Hilliard 
on  Torts,  486.     And  if  the  defendant  can  not  justify  by  proof 
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of  probable  cause,  he  may  still  rebut  the  presumption  of  mal- 
ice by  showing  facts  and  circumstances  calculated  to  produce 
at  the  time,  on  the  mind  of  a  prudent  and  reasonable  man,  a 
well-grounded  belief  or  suspicion  of  the  party's  guilt.  Ibid. 
515. 

Instruction  26  is  as  follows: 

'•'The  jury  are  further  instructed,  that  mere  rumor  that  a 
person  is  guilty,  or  has  been  guilty,  of  the  commission  of  a 
crime,  is  not  sufficient  to  warrant  the  institution  of  a  criminal 
prosecution,  but  that  a  party  charging  another  with  the  com- 
mission of  a  crime,  must  act  upon  facts  or  circumstances 
within  his  knowledge,  sufficient  to  induce  the  belief,  in  the 
mind  of  a  cautious  man,  of  the  guilt  of  the  person  charged 
with  crime." 

We  regard  this  instruction  as  erroneous.  There  is  no  such 
doctrine  of  the  law  so  in  discouragement  of  its  own  enforce- 
ment, that  one  can  so  act,  as  in  the  instruction  named,  only 
upon  personal  knowledge,  and  not  upon  information. 

A  citizen  having  reason  to  believe,  or  entertain  a  strong 
suspicion,  upon  information  or  popular  report,  that  a  crime 
has  been  committed,  must  be  permitted  to  appear  and  direct 
the  attention  of  the  grand  jury  toward  its  investigation,  with- 
out exposure  to  the  peril — in  case  of  a  failure  of  conviction, 
or  it  turning  out  that  the  information  upon  which  he  acted 
was  not  founded  in  fact — of  being  held  liable  for  malicious 
prosecution,  and  of  being  mulcted  in  ruinous  damages.  The 
criminal  law  does  not  enforce  itself.  It  requires  the  agency 
of  some  informant  to  put  it  in  execution.  There  would  be 
little  of  efficiency  of  execution  of  much  of  our  criminal  law, 
as,  for  instance,  the  laws  for  the  suppression  of  gambling,  the 
unlawful  sale  of  intoxicating  liquors,  the  keeping  of  houses  of 
ill-fame,  and  the  like,  if  those  only  might  move  with  impunity 
in  the  matter  of  their  enforcement,  who  had  actual  cognizance 
of  the  infraction  of  the  law.  Such  persons,  from  motives  of 
one  kind  or  another,  are  rarely  found  to  be  voluntary  helpers 
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in  the  administration  of  such  laws.  Whatever  aid  conies  from 
that  source,  is,  for  the  most  part,  an  enforced  one,  under  the 
compulsory  power  of  legal  process  to  appear  and  testify.  All 
that  is  required  is  an  honest  belief,  or  strong  ground  of  sus- 
picion, of  the  plaintiff's  guilt,  and  a  reasonable  ground  of  the 
belief  or  suspicion;  and  that  may  be  upon  information  from 
others,  as  Aveil  as  personal  knowledge.  Murray  v.  Long,  1 
Wend.  140;  Bacon  v.  Towne  et  al.  4  Cush.  217;  Fosliay  v. 
Ferguson,  2  Denio,  617. 

The  objections  to  the  exclusion  of  testimony  we  regard  as 
well  taken.  Appellant  Conwell  was  not  allowed  to  state  what 
were  the  facts  and  circumstances  of  the  charge  in  the  indict- 
ment against  Pounds  and  Stilts,  as  communicated  to  him  by 
the  prosecuting  witness.  We  think  appellants  were  entitled 
to  this  evidence,  as  bearing  directly  upon  the  question  of 
probable  cause  and  malice;  and  in  this  connection,  appellee's 
11th  instruction  may  be  noticed,  which  seems  to  assume  that 
the  record  of  the  conviction  of  Pounds  and  Stilts  was  conclu- 
sive upon  appellants,  and  entitled  appellee  to  a  verdict  as  to 
that  charge;  whereas,  that  record  shows  nothing  as  to  the 
charge  in  the  petition  really  intended  to  be  made  in  that  re- 
spect, which  was,  not  that  there  had  been  a  failure  to  prose- 
cute that  indictment  to  a  conviction,  but  to  bring  before  the 
court  the  evidence  of  the  facts  of  the  offense,  after  a  plea  of 
guilty  had  been  entered,  so  that  such  a  punishment  might 
be  imposed  as  the  offenders  deserved.  And  so  in  regard  to 
other  records  of  the  disposition  of  other  indictments  con- 
nected with  other  charges  made,  the  instructions  improperly 
lay  undue  stress  upon  them  as  evidencing  want  of  probable 
cause,  and  malice.  All  the  matters  of  complaint  were  trans- 
actions in  pais,  which  would  not  appear  by  the  records. 

So.  too,  as  to  the  exclusion  of  the  offered  testimony  of  the 
witness  and  appellant,  Ivosehrongh,  to  state  in  regard  to  a 
certain  matter  that  caused  him  to  sign  the  petition.  Heshould 
have  been  allowed  to  state  the  same,  as  bearing  upon  the 
question  of  probable  cause  and  good  faith.      A  liberal  latitude 
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should  have  been  allowed  to  appellants  in  stating  the  grounds 
of  suspicion  upon  which  they  acted. 

The  offered  evidence  in  regard  to  the  disposition  of  the 
Elliott  indictments,  we  think,  too,  should  have  been  admit- 
ted. 

As  respects  the  case  on  the  evidence,  all  the  testimony 
which  appears  in  the  record  on  the  part  of  the  appellee,  is  the 
petition,  the  appearance  of  Pitman,  under  the  appointment 
of  the  court,  before  the  grand  jury,  and  appellee's  testimony 
that  there  was  no  foundation  in  fact  for  the  charges  in  the 
petition. 

On  the  part  of  the  appellants,  there  was  evidence,  which 
need  not  be  particularized,  tending  to  raise  ground  of  suspi- 
cion with  respect  to  all  except,  perhaps,  one  of  the  charges — 
that  previous  to  the  preparation  of  the  petition,  there  had 
been  communicated  to  the  attorneys  who  prepared  it,  facts  and 
circumstances  affording  ground  of  suspicion  of  the  truth  of 
the  charges.  None  of  the  signers  of  the  petition  were  in  any- 
wise personally  connected  with  the  subject  of  the  charges,  and 
could  not  be  supposed  to  have  personal  knowledge  with  re- 
spect to  them.  There  existed  such  reasonable  ground  of  sus- 
picion,.that  the  board  of  supervisors,  as  guardians  of  the  in- 
terests of  the  county,  had  deemed  it  their  duty  to  take  official 
action,  and  they  employed  legal  counsel  to  prosecute  an  invest- 
igation of  the  subject.  Before  taking  any  action,  one  of  the 
counsel  had  an  interview  with  the  circuit  judge  upon  the 
subject,  and  it  was  understood  to  meet  the  views  of  the  judge 
thai  the  matter  should  be  brought  before  the  court  by  peti- 
tion signed  by  prominent  "citizens  of  the  county.  This  fact 
was  communicated  to  the  parties  who  signed  the  petition. 
Not  one  of  the  appellants  besides  Pitman  and  Conwell.  did 
anything  further  than  to  sign  the  petition. 

We  are  of  opinion  that  there  is  no  legal  inference  of  malice 
in  this  case.  The  law  is  not  so  unjust  as  to  impute  malice 
where  none  exists. 
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Interested  citizens,  acting  in  good  faith  and  upon  reason- 
able ground  of  suspicion,  must  be  allowed  the  freedom  of 
inquiring  into  arid  asking  to  have  investigated  the  alleged 
official  misconduct  of  their  public  servants. 

Probable  cause  is  defined  as  such  a  state  of  facts,  in  the 
mind  of  the  prosecutor,  as  ^\Tould  lead  a  man  of  ordinary  cau- 
tion and  prudence  to  believe,  or  entertain  an  honest  and 
strong  suspicion  that  the  person  arrested  is  guilty.  Bacon 
v.  Towne  et  al.  4  Cush.  217.  It  does  not  depend  on  the  actual 
state  of  the  case  in  point  of  fact,  but  upon  the  honest  and 
reasonable  belief  of  the  party  commencing  the  prosecution. 
James  v.  Phelps,  11  Ad.  &  El.  483.  489;  Foshay  v.  Ferguson, 
supra. 

A  belief  of  the  guilt  of  the  accused,  founded  on  circum- 
stances tending  to  show  that  he  has  committed  a  criminal 
offense,  is  sufficient  to  show  probable  cause.  Jacks  v.  Stimp- 
son,  13  111.  702. 

The  question  of  malice  is  for  the  jury,  and,  to  sustain  this 
averment,  the  charge  must  be  shown  to  have  been  wilfully 
false.     2  Greenlf.  Ev.  Sec.  453  :   1  Hilliard  on   Torts,  514. 

In  Williams  v.  Taylor,  6  Bing.  186,  it  was  said,  by  Tindae, 
C.  J.,  upon  this  subject:  "The  facts  ought  to  satisfy  any 
reasonable  mind  that  the  accuser  had  no  ground  for  the  pro- 
ceeding but   his  desire  to  injure  the  accused." 

And  in  Mitchell  v.  Jenkins.  5  B.  &  Ad.  594,  by  Parke,  J.: 
"The*"  term  malice,  in  this  form  of  action,  is  not  to  be  con- 
sidered in  the  sense  of  spite  or  hatred  against  an  individual, 
but  of  mains  animus,  and  as  denoting  that  the  party  is  actu- 
ated by  improper  and  indirect   motives." 

By  some  of  appellee's  instructions,  the  jury  were  told  that, 
if  the  defendants  could  have  known,  by  the  exercise  of  rea- 
sonable prudence,  that  the  plaintiff  was  not  guilty  of  the 
charges  made  against  him.  the  law  presumes  that  they  acted 
from  malicious  motives. 

It  was  held,  in  McGurn  v.  Brackett,  33  Me.  331,  in  refer- 
ence to  this  same  question,  that  "the  want  of  due  care  and  a 
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reckless   design   to  accomplish    an    object,  regardless   of  the 
rights  of  others,  do  not  necessarily  constitute  malice." 

We  regard  the  instructions  as  improper  under  any  circum- 
stances to  be  found  in  the  present  case. 

There  is  nothing  in  the  evidence  denoting  that  appellants 
were  actuated  by  any  malicious,  improper,  indirect  or  sinister 
motive;  or  that  they  acted  otherwise  than  from  a  public  mo- 
tive to  secure  an  investigation  of  supposed  official  miscon- 
duct of  a  public  officer. 

Under  the  law  applied  to  the  facts  disclosed  in  this  record, 
we  are  of  opinion  that  there  is  a  clear  failure  to  make  out, 
against  these  appellants,  a  case  of  malicious-prosecution. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jeremiah  Sibert 

V. 

William  M.  Thorp. 

Sheriff's  return — may  be  contradicted.  The  sheriff's  return  of  service- 
on  original  process  does  not  import  absolute  verity,  hut  is  only  prima 
facie  evidence  of  the  truth  of  the  matters  therein  recited,  and,  consequently, 
may  be  put  in  issue,  before  judgment,  by  plea  in  abatement. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  William  "W.  Thorp, 
against  Jeremiah  Sibert  and  Jeriel  Wilday,  upon  a  promissory 
note. 

The  defendant  Sibert,  whom  the  sheriff's  return  showed 
was  alone  served  with  the  summons,  pleaded  in  abatement 
that  at  the  time  of  the  commencement  of  the  suit  he  was  a 
resident  of  Morgan  county,  Illinois,  and  was  not,  at  the  date 
of  the  commencement  of  the    suit,  found    in  the   county  of 
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Morgan,  and  that  process  issued  to  the  sheriff  of  Morgan 
county  was  served  upon  the  defendant  in  the  county  of  Scott., 
and  not  in  the  county  of  Morgan;  and  that  at  the  time  of 
such  service  of  process,  the  defendant  was  not  found  or  served 
with  process  by  the  sheriff  in  Morgan  county,  but  was  served 
in  the  county  of  Scott. 

The  plaintiff  replied,  that  process  was  issued  and  served 
upon  the  defendant  in  the  county  of  Morgan,  and  State  of 
Illinois,  and  that  defendant  was  not  found  and  served  with 
process  in  the  county  of  Scott. 

The  defendant  rejoined:  1st,  that  it  does  not  appear  of 
record  that  he  was  served  with  process  in  the  county  of  Mor- 
gan, as  alleged;  and  2d,  that  defendant  was  found  and  served 
with  process  in  the  said  county  of  Scott,  and  not  in  the  county 
of  Morgan,  as  alleged,  etc. 

The  court  sustained  a  special  demurrer  to  this  rejoinder, 
and  rendered  judgment  against  the  defendant  for  the  amount 
shown  to  be  due  on  the  note,  and  the  defendant  appealed. 

Messrs.  Ketcham  &  Taylor,  for  the  appellant. 

Mr.  J.  T.  Springer,  for  the  appellee. 

Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court : 

The  question  presented  by  the  record  in  this  case  is,  can 
the  defendant,  by  pleading,  raise  an  issue  of  fact  on  the  return 
of  a  sheriff,  endorsed  on  a  summons,  in  the  discharge  of  his 
official  duty  ? 

The  old  common  law  authorities  seem  to  answer  the  ques- 
tion in  the  negative.  Comyn,  in  his  Digest  (title  "Return," 
"G/')  says:  "No  averment  can  be  taken  in  pleading  against 
the  sheriff's  return.  15  East,  378.  If  false,  the  remedy  is 
bv  action.  Lofft,  371."  And  to  the  same  effect  is  Allen  on 
Sheriffs,  371.  But  in  this  country,  many  courts  have  held 
that   the  sheriff's    return,  on    original    process,  is  only  jjrima 
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facie  evidence  of  the  facts  recited,  and  consequently  that  it 
may  be  shown  to  be  incorrect.  See  Watson  v.  Watson,  6  Conn. 
334;  Wendell  v.  Mergridge,  19  N.  EL  112;  Rowe  v.  Table 
jl  fountain  Water  Co.  10  Cal.  441  ;  Carr  v.  Com.  Bank  of  Racine, 
16  Wis.  50;  Bond  v.  Wilson,  8  Kan.  228. 

In  The  Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  15,  the 
question  was  discussed,  although  it  was  held  to  have  been 
waived  by  the  pleading,  whether  it  was  competent  to  show 
that  the  persons  upon  whom  the  writ  was  served  were  not  in 
fact  the  agents  of  the  company,  as  recited  by  the  return,  and 
it  was  said:  "We  are  not  inclined  to  think  the  return  of 
the  officer,  as  to  the  fact  of  agency,  when  a  corporation  is  sued, 
should  be  conclusive.  Great  injustice  and  ruin  to  incorpo- 
rated companies  might  be  the  consequence  had  the  officer 
the  undisputed  power  to  select  any  person  lie  might  choose 
as  the  agent  of  a  company  sued,  and  serve  the  process  upon 
him.  That  he  was  the  agent  must  be  held  to  be  a  fact  open 
to  the  country.  *  *  *  We  think,  therefore,  that  the  fact 
of  the  agency  could  have  been  put  in  issue  by  plea  in  abate- 
ment of  the  writ,  the  defendants  answering  for  that  purpose 
only."  In  Owen  v.  Ransfead,  22  111.  1G2,  bill  in  chancerv 
was  filed  to  set  aside  a  judgment  at  law,  on  the  ground  that 
the  defendant  was  not  served  with  process,  or,  if  served,  it 
was  under  such  circumstances  as  deceived  him  as  to  the 
truth  of  what  was  done.  The  bill  was  sustained,  and  the 
remedy  held  to  be  appropriate.  In  Brown  v.  Brown,  59  111. 
315,  motion  was  made  to  set  aside  a  decree  for  divorce,  for 
the  reason,  supported  by  affidavits,  that  the  person  with 
whom  a  copy  of  the  summons  had  been  left  was  not,  as  stated 
in  the  sheriff's  return,  a  member  of  the  defendant's  family. 
It  was  held  that  the  decree  should  have  been  set  aside.  The 
court,  after  alluding  to  the  general  rule  that  the  return  of  an 
officer  can  not  be  disputed,  observe:  "  Where  it  is  sought  to 
contradict  the  return  collaterally,  and  after  rights  have  been 
acquired  upon  its  faith,  or  innocent  persons  are  to  be  injuri- 
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ously  affected,  courts  should  firmly  apply  the  rule.      Such  has 
been  the  action  of  this  court  in  cases  of  that  character. 

"While,  however,  this  is  the  well  established  general  princi- 
ple, cases  have  occasionally  occurred,  and  will  continue  to  do 
so,  which,  in  order  to  prevent  the  perpetration  of  a  great 
wrong,  must  be  treated  as  exceptional." 

In  Hichey  v.  Stone  et  ah  60  111.  459,  it  was  held,  on  the 
authority  of  the  previous  decision  just  referred  to,  that  a  bill 
in  chancery  was  proper  to  set  aside  a  judgment  at  law,  where 
there  was  no  appearance,  on  the  ground  that  the  defendant 
had  not  been  served  with  process,  notwithstanding  the  sheriffs 
return  showed  there  had  been  service. 

The  general  principle  recognized  by  these  decisions  is, 
necessarily,  that  the  return  of  the  sheriff  is  not  an  absolute 
verity,  but  merely  that  it  is  prima  facie  evidence  of  the  truth 
of  the  matters  therein  recited,  and,  consequently,  that  it  may 
be  put  in  issue,  before  judgment,  by  plea  in  abatement.  We 
are  aware  that,  in  thus  holding,  we  are  in  conflict  with  dicta 
in  many  of  the  early  decisions,  still  it  is  the  logical  result  of 
the  previous  decisions  to  which  we  have  referred,  and  we  do 
not  perceive,  in  practice,  that  it  can  be  productive  of  harmful 
results. 

Considered  as  a  question  of  abstract  right,  there  can  be  no 
2:ood  reason  why  a  party  shall  be  denied  to  show  to  the  court 
which  is  about  to  render  judgment  against  him,  that  he  is 
not,  in  fact,  within  its  jurisdiction,  and  compelled  to  suffer  a 
present  wrong,  with  the  mere  probability  of  being  able  to 
repair  it  by  another  action  against  the  officer  by  whose  act  it 
was  caused.  By  allowing  the  truth  of  the  return  to  be  ques- 
tioned before  judgment,  the  delinquency  or  dishonesty  of  the 
officer  is  more  speedily  shown,  there  is  greater  certainty  that 
injustice  is  not  done  by  rendering  judgment  against  those  who, 
in  fact,  have  not  had  the  notice  to  which  they  are  entitled  by 
law,  a  multiplicity  of  actions  is  avoided,  and  it  is  not  possi- 
ble that  the  rights  of  innocent  parties  can  be  injured  thereby. 
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Our  conclusion  is,  that  the  court  below  erred  in  not  car- 
rying the  demurrer  back,  and  sustaining  it  to  the  replication 
of  the  appellee.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Edward  Wilson- 

v. 
William  S.  Kellogg. 

1.  Judicial  sales — of  the  fairness  required.  The  greatest  fairness  is 
required  of  those  entrusted  bylaw  to  conduct  judicial  sales,  and  of  those 
purchasing  at  such  sales;  and  any  agreement,  contract  or  arrangement 
entered  into,  on  the  part  of  the  bidders,  calculated  to  prevent  competition 
at  the  sale,  being  contrary  to  public  policy  and  a  fraud  upon  the  law,  will 
vitiate  the  sale.  A  court  of  equity  will  not  allow  a  party  to  profit  by  a 
purchase  obtained  by  fraudulent  means. 

2.  Same — clear  and  satisfactory  proof  required  to  set  aside.  A  court  of 
equity  will  not  permit  a  judicial  sale  to  be  set  aside  without  clear  and 
satisfactory  proof,  especially  after  the  lapse  of  several  years,  and  where 
the  purchaser  has  made  valuable  improvements,  nor,  in  such  a  case,  for 
slight  or  trivial  causes. 

3.  Thus,  where  land  was  sold  at  an  administrator's  sale  for  its  then 
value,  and  the  purchaser  redeemed  the  same  from  tax  sales,  and  paid  all 
taxes  thereafter,  and  made  valuable  improvements,  and  the  proof  of  an 
unlawful  agreement,  on  the  part  of  the  purchaser,  to  prevent  two  persons 
from  bidding,  was  of  a  suspicious  character,  and  wholly  denied  by  the 
purchaser  in  his  testimony,  and  it  did  not  appear  that  the  purchaser's 
promise  in  fact  prevented  the  bidders  from  bidding  above  the  price  paid: 
Held,  that  a  decree  setting  aside  the  sale  was  not  justifiable,  and  the  same 
was  reversed. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  BuFvR  &  Capen,  for  the  appellant. 
Messrs.  Stevenson,  Ewing  &  Kellogg,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  William  S.  Kellogg, 
in  the  circuit  court  of  Tazewell  county,  against  Edward  Wil- 
son, to  set  aside  a  sale  of  a  certain  quarter  section  of  land, 
made  by  the  administrator  of  the  estate  of  Benjamin  Kellogg. 
deceased,  to  Wilson,  on  the  21st  day  of  November,  1861,  on 
the  ground  of  a  fraudulent  agreement  entered  into  between 
Wilson  and  two  other  parties  who  attended  the  sale,  by  which 
competition  in  bidding  at  the  sale  was  prevented. 

The  venue  of  the  cause  was  changed  to  McLean  county, 
where  a  trial  was  had  upon  the  evidence  taken,  and  a  decree 
rendered  setting  aside  the  sale  and  requiring  Wilson  to  ac- 
count for  rents. 

The  master  in  chancery,  to  whom  the  cause  was  referred  to 
state  an  account,  after  taking  the  testimonv.  made  a  report  to 
the  court,  by  which  Wilson  was  found  indebted  to  Kellogg, 
on  account  of  rents,  in  the  sum  of  $1962.72. 

Exceptions  were  filed  to  the  report,  but  were  overruled, 
and  a  decree  rendered  in  favor  of  the  complainant,  against 
Wilson,  for  the  full  amount  shown  to  be  due  by  the  report. 

Wilson  brings  the  record  here  by  appeal,  and  insists  that 
the  proof  does  not  warrant  the  decree  setting  aside  the  sale, 
and  that  the  exceptions  to  the  master's  report  were  improperly 
overruled. 

Appellee  was  a  son  and  one  of  the  heirs  of  Benjamin  Kel- 
logg, deceased,  and  the  land  in  controversy,  in  1858,  under 
proceedings  for  partition,  Avas  set  off  to  him. 

On  the  21st  day  of  November,  1861,  the  administrator  of 
the  estate  of  Benjamin  Kellogg,  deceased,  under  a  decree  of 
court,  sold  the  land  at  public  sale  to  pay  the  debts  of  the 
deceased.  At  the  sale,  appellant  bid  off  the  land,  which  was 
then  vacant  and  unimproved,  for  $880.  This  sale  the  bill 
seeks  to  impeach. 

It  is  not  claimed  that  the  proceedings  under  which  the  sale 
was  made  were  defective  or  irregular,  or  that  there  was  any 
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misconduct  on  the  part  of  the  administrator,  who  made  the 
sale.  The  bill  is  predicated  solely  upon  the  ground  that 
appellant  made  a  contract,  on  the  day  of  the  sale,  with  two 
parties  who  appeared  for  the  purpose  of  bidding,  to  give  them 
the  sum  of  $50  in  case  they  would  not  bid  upon  the  land. 

The  evidence  in  regard  to  the  value  of  the  land  at  the  time 
it  was  sold  is  quite  voluminous,  and  while  the  witnesses,  in 
their  opinions,  do  not  agree,  yet  it  is  manifest,  from  the  whole 
evidence,  that  the  land  sold  for  near  its  true  value,  perhaps 
as  nearly  so  as  is  usual  in  a  forced  sale  of  land  to  pay  debts; 
so  that  if  two  bidders  were  prevented  from  bidding  at  the 
sale  through  the  conduct  of  appellant,  as  claimed,  no  serious 
injury  resulted. 

But  the  question  to  be  determined  is,  does  the  evidence 
establish  such  a  case  of  fraud  and  collusion  among:  the  bid- 
ders  at  the  sale  of  November  21.  1861,  as  will  justify  a  court 
of  equity  to  set  aside  the  sale  and  declare  the  deed  made  by 
the  administrator  void,  as  was  done  by  the  decree  of  the  cir- 
cuit court? 

The  law  may  be  regarded  as  well  settled,  that  the  greatest 
fairness  is  required  by  those  entrusted  by  law  to  conduct  judi- 
cial sales,  and  those  who  purchase  at  such  sales;  and  any 
agreement,  contract  or  arrangement  entered  into,  on  the  part 
of  the  bidders,  calculated  to  stifle  competition  at  the  sale,  is 
contrary  to  public  policy,  a  fraud  upon  the  law,  and  would 
vitiate  the  sale.     Loyd  v.  Malone,  23  111.  43. 

A  court  of  equity  will  not  permit  a  party  to  profit  by  a 
purchase  obtained  by  fraudulent  means. 

While,  however,  this  is  true,  on  the  other  hand  a  court  of 
equity  will  not  permit  a  judicial  sale  to  be  set  aside  without 
clear  and  satisfactory  proof. 

If  judicial  sales  are  liable  to  be  set  aside  for  slight  or 
trivial  causes,  purchasers  will  be  deterred  from  buying,  and 
the  result  will  be,  when  it  becomes  necessary  to  sell  lands  of 
deceased  persons  to  pay  debts,  large  and  valuable  estates  will 
be  liable  to  be  squandered  for  the  want  of  bidders,  creditors 
4 — 77th  III. 
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will  not.  be  paid,  nor  will  the  heirs  reap  the  benefit  of  lands 
which  descend  to  them  encumbered  with  debts  that  they 
otherwise  would  were  it  understood  that  judicial  sales  are  to 
be  upheld  and  sustained  unless  clear  and  satisfactory  proof  is 
resorted  to  to  impeach  them. 

The  appellant,  upon  purchasing  the  land  in  question,  in 
November,  1861,  commenced  improving  it,  and  has  continued 
the  improvement  from  time  to  time,  and,  by  his  labor  and 
money  expended,  has  rendered  the  land  valuable.  At  the 
time  it  was  purchased,  it  had  been  sold  for  taxes.  Appellant 
redeemed  it  from  tax  sales,  and  has  paid  the  taxes  accruing 
upon  it  since.  In  October,  1870,  appellee  filed  his  bill  to  set 
aside  the  sale. 

The  proof  relied  upon  to  sustain  the  allegations  of  the  bill, 
on  the  controverted  question,  consists  of  the  evidence  of  two 
witnesses,  Myers  and  Kilby.  who  were  at  the  time  partners 
in  business,  and  attended  the  sale  at  the  court  house  in 
Pekin,  for  the  purpose  of  bidding  upon  the  land. 

The  substance  of  Myers'  testimony  is,  that  on  the  day  the 
land  was  sold,  and  before  the  sale,  he  met  appellant  and  one 
Puterbaugh  near  the  court  house,  where  the  sale  occurred  ; 
that  an  agreement  was  made  by  which  he  and  Kilby  agreed 
not  to  bid  on  the  land,  and  appellant  promised  to  pay  them 
$50  in  the  event  that  he  did  not  have  to  pay  over  $6  per  acre 
for  the  land  ;  that  Puterbaugh  heard  the  terms  of  the  arrange- 
ment talked  over,  but  was  not  present  when  the  contract  was 
concluded.  The  testimony  of  Kilby  is,  in  substance,  like 
that  of  Myers. 

This  sale  was  made  at  the  door  of  the  court  house  in 
Pekin,  the  county  seat  of  Tazewell  county.  Other  lands 
were  sold  by  the  administrator  at  the  same  time.  A  number 
of  persons  were  present.  Whether  this  agreement,  if  made, 
caused  the  land  to  sell  for  any  less  than  it  otherwise  would, 
does  not  appear.  It  is  true,  these  men  say  they  attended  for 
the  purpose  of  bidding;  but  whether  they  would  have  bid  or 
not,  depended  upon  how  low  the  land  would  sell. 
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It  is  possible,  but  by  no  means  probable,  that  these  men 
would,  for  an  agreement  on  the  part  of  appellant  to  pay  them 
the  paltry  sum  of  $50,  stand  by  and  allow  the  land  to  be  sold 
for  much  less  than  it  was  worth,  and  thus  lose  a  valuable 
bargain. 

There  is,  however,  another  singular  feature  in  regard  to 
this  pretended  agreement.  It  is  not  claimed  that  appellant 
ever  paid  the  $50.  The  existence  of  the  agreement  was  not 
communicated  to  the  administrator,  appellee,  or  any  person 
interested  in  the  estate  or  the  land,  but  it  seems  to  have  been 
kept  a  profound  secret  until  1869;  and  upon  appellant's 
refusal  to  pay,  an  attorney  was  consulted  by  Myers,  and  upon 
being  informed  that  the  $50  could  not  be  collected  by  suit, 
but  that  if  the  agreement  had  been  made,  the  sale  could  be 
set  aside  and  the  land  sold  again,  Myers  then,  for  the  first 
time,  communicates  to  appellee  the  existence  of  the  unlawful 
transaction. 

Had  Myers  and  Kilby,  within  a  reasonable  time  after  the 
sale,  communicated  this  pretended  unlawful  arrangement  to 
the  administrator  or  appellee,  their  history  of  the  transac- 
tion would  have  been  entitled  to  a  greater  degree  of  credit; 
but  the  fact  that  no  mention  is  made  of  the  matter  for  eight 
long  years,  and  then  the  existence  of  the  pretended  unlawful 
arrangement  having  been  made  public  after  appellant  refused 
payment,  is  calculated  to  cast  suspicion  upon  the  credibilitv 
of  the  story. 

But  independent  of  this,  the  appellant,  in  his  evidence, 
expressly  denies  that  he  made  any  agreement  whatever  witli 
Myers  and  Kilby,  prior  to  the  sale,  to  prevent  them  from 
bidding;  that  he  never  agreed  to  give  them  $50,  or  anv  other 
sum,  if  they  would  not  bid  on  the  land.  In  this  he  is  cor- 
roborated by  Puterbaugh,  who  testifies  that  he  was  with  the 
parties  before  the  sale,  and  was  at  the  sale,  and  he  has  no 
recollection  of  any  arrangement  on  the  subject  being  made 
or  talked  over  in  his  presence,  and  if  it  had  been,  he  would 
have  remembered  it. 
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This  testimony  has  an  important  bearing,  from  the  fact  that 
Mvers  and  Kilby  say,  in  their  evidence,  that  while  Puter- 
bangh  was  not  present  when  the  contract  was  consummated, 
yet  he  was  with  the  parties  when  it  was  talked  over  and  the 
proposition  made. 

This,  then,  leaves  the  vital  question  in  doubt — two  wit- 
nesses upon  the  one  side  and  two  upon  the  other. 

Under  such  circumstances,  and  upon  such  proof,  it  would 
not  be  proper  for  a  court  of  chancery  to  set  aside  a  judicial 
sale  of  so  many  years'  standing  as  this. 

While  the  proof  may  preponderate  slightly  in  favor  of 
appellee,  yet  there  is  so  much  doubt  and  uncertainty  in  regard 
to  the  existence  of  an  unlawful  or  fraudulent  agreement  to 
prevent  competition  in  bidding  at  the  sale,  that  we  do  not  feel 
that  justice  or  a  sound  administration  of  the  law  requires  us 
to  hold  that  the  sale  should  be  set  aside.       W 

The  decree  of  the  circuit  court  will,  therefore,  be  reversed 

and  the  cause  remanded. 

Decree  reversed. 


The  People  ex  rel.  William  B.  Jones 

v. 

Timothy  T.  Beach. 

1.  Master  in  chancery—  tenure  and  term  of  office.  Under  the  act 
March  3,  1845,  which  remained  in  force  until  the  first  clay  of  July,  1874, 
the  term  of  office  of  masters  in  chancery  expired  on  the  first  day  of  April, 
1847,  and  every  two  years  thereafter.  A  person  appointed  to  that  office 
Oct.  8,  1872,  could  only  he  appointed  until  the  first  day  of  April,  1873,  and 
after  the  latter  date  the  circuit  judge  had  the  right  and  the  power  to 
appoint  his  successor. 

2.  Same—  holding  over,  is  a  de  facto  officer.  Where  a  master  in  chancery 
holds  over  after  the  expiration  of  the  term  for  which  he  was  appointed, 
he  will  be  an  officer  de  facto  until  his  successor  is  appointed,  and  as  such 
his  acts  will  be  binding  as  to  all  persons,  including  his  sureties  on  his 
bond,  as  his  right  to  the  office  can  only  be  questioned  by  an  information 
in  the  nature  of  a  quo  warranto. 
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Appeal  from  the  Circuit  Court  of  Logan  county  ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  James  K.  Eds  all,  Attorney  General,  and  Mr.  Wm. 
B.  Jones,  for  the  appellant. 

Messrs.  Lynch  &  Forsyth,  and  Messrs.  Hoblit&  Foley, 
for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  question  presented  by  this  record  involves  the  con- 
struction of  the  first  section  of  the  act  of  March  3,  1845,  (R. 
S.  p.  571.)  That  section  provides,  "that  from  and  after  the 
first  day  of  April  next,  the  tenure  of  the  office  of  master  in 
chancery  in  the  several  counties  in  this  State  shall  be  two 
years."  This  was  an  amendment  to  the  chapter  entitled 
"Chancery,"  the  48th  section  of  which  fixed  the  term  at  four 
years.  There  are  several  minor  questions  presented,  but  in 
the  view  we  take  of  the  case,  their  consideration  is  unimpor- 
tant. We  shall,  therefore,  address  ourselves  to  the  merits  of 
the  case. 

It  appears  that  McGalliard  resigned  the  office  of  master  in 
chancery  of  Logan  county  on  the  8th  day  of  October,  1872, 
and  relator  was  on  that  day  appointed  to  the  place;  that 
he  held  the  office  until  the  4th  day  of  October,  1873,  when 
the  court,  then  in  session,  appointed  appellee  master  in  chan- 
cery for  the  county.  He  took  the  proper  oath  of  office,  and 
filed  the  requisite  official  bond,  and  has  ever  since  been  hold- 
ing, exercising  the  powers  and  performing  the  duties  of  the 
office.  It  is  not  questioned  that  relator  duly  qualified  and 
gave  the  proper  bond  when  he  was  appointed  to  the  office; 
but  it  is  claimed  that  the  unexpired  term,  to  fill  which  he 
was  appointed,  expired  on  the  first  day  of  April,  1873,  and 
that  the  circuit  judge  had  power  to  appoint  any  suitable 
person  to  fill  the  office  at  any  time   subsequent  to  that  day, 
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and  that  appellee  was  properly  appointed,  and  is  legally  in 
office. 

On  the  other  hand,  relator  contends  that  his  appointment 
was  for  the  full  term  of  two  years  from  the  8th  day  of  October, 
1872,  and  that  his  term  had  not  expired,  and  the  appointment 
of  appellee  was  illegal  and  unauthorized,  and  that  appellee  is 
an  intruder,  and  should  be  ousted,  and  relator  should  be 
admitted  to  the  office,  with  its  privileges  and  powers;  and  to 
obtain  that  right  he  presented  and  asked  leave  to  file  the 
information.  Whereupon  the  court  made  a  rule  on  appellee 
to  show  cause  why  it  should  not  be  filed.  He  showed  cause 
by  filing  an  answer,  and  on  a  hearing  the  court  below  denied 
the  relief  sought,  and  discharged  the  rule,  and  relator  lias 
appealed  to  this  court. 

When  does  the  term  of  office  of  masters  in  chancery  expire? 
Manifestly,  by  the  terms  of  the  act  of  the  3d  of  March,  1845, 
on  the  first  day  of  April  every  successive  two  years  after  the 
first  day  of  April  in  that  year.  This  is  the  plain  and  unam- 
biguous language  of  that  law.  Before  that  time  the  term 
had  been  four  years,  but  that  statute  reduced  the  term  to  two 
years  after  the  first  day  of  the  ensuing  April.  The  language, 
to  our  minds,  is  so  clear  that  there  is  no  room  for  construc- 
tion. If,  then,  this  be  true,  the  term  of  office  commenced 
on  the  first  of  April,  1871,  and  when  relator  was  appointed 
there  was  only  from  the  8th  of  October,  1872,  till  the  first 
of  the  next  April  of  that  term  which  was  unexpired;  and 
when  this  latter  date  arrived,  the  term  was  fully  ended  and 
determined.  Relator,  from  that  time  until  appellee  was 
appointed,  was,  no  doubt,  an  officer  de  facto,  and  as  such  his 
acts  would  be  binding  as  to  all  persons,  including  his  sureties 
on  his  official  bond,  as  his  right  to  the  office  can  only  be 
questioned  by  a  proceeding  of  this  character;  but  he  was 
filling  an  office  without  appointment  after  his  term  had 
expired.  He  was,  in  contemplation  of  law,  only  appointed  to 
fill  the  unexpired  term. 
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He,  however,  urges  that  the  appointment  specified  no  time 
he  should  hold  the  office,  and  his  bond  recited  that  he 
was  appointed  for  the  term  of  two  years.  That  could  not 
matter,  as  the  law  fixes  the  term,  and  the  time  when  it  shall 
expire.  The  recitals  in  the  bond  could  not  control  the  order 
making  the  appointment,  or  the  law  fixing  the  tenure.  They 
must  control.  The  appointment  of  the  judge  could  not, 
under  the  law,  extend  the  time  fixed  for  the  office  to  expire. 
If  he  could  for  eighteen  months,  he  could  for  a  dozen  or 
twenty  years,  and  we  presume  no  one  would  contend  for  such 
a  power.  Such  a  construction  would  abrogate  the  statute, 
and  leave  the  tenure  of  the  office  to  depend  upon  the  will  of 
the  judge  making  the  appointment,  and  thus  practically 
repeal  the  statute. 

It  is,  however,  urged,  that  the  act  of  the  15th  of  March, 
1872,  relating  to  courts  of  chancery,  repealed  the  act  of  March 
3,  1845.  In  this  there  is,  evidently,  a  misapprehension.  An 
examination  of  the  repealing  section  of  the  first  named  act, 
will  show  that  the  latter  named  act  was  not  repealed.  It  was 
not,  until  the  act  of  the  31st  of  March,  1874,  (R.  S.  1013,  sec. 
11,)  which  went  into  force  on  the  first  of  July  of  that  year. 
Hence  the  argument  that  by  the  repeal  of  the  law  fixing  the 
tenure  of  the  office,  by  the  act  of  1872,  deprived  the  judge 
of  the  power  to  appoint,  must  fail.  All  of  the  powers  of  the 
circuit  judge  remained  as  full  and  unimpaired  when  he 
appointed  appellee,  as  they  ever  were  after  the  adoption  of 
the  act  of  1845,  as  it  was  then  in  full  force. 

W.e  fail  to  perceive  any  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 
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The  City  of  Pekin 

v. 

Louis  Winkel. 

1.  Amendment — verdict  in  presence  of  jury.  The  amendment  of  a  ver- 
dict in  the  presence  of  the  jury,  so  as  to  put  the  same  in  proper  form,  is 
not  error. 

2.  Verdict — in  an  action  on  the  case.  A  verdict  in  an  action  on  the 
case,  "  We,  the  jury,  find  for  the  pl'aintiff,  and  assess  the  damages  at 
$275.16%,"  signed  by  the  foreman,  will  be  sufficient  without  amendment. 
The  defect,  if  any,  will  be  cured  by  the  Statute  of  Jeofails. 

3.  Same — sufficiency  of,  as  amended.  In  an  action  on  the  case,  where 
the  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  the  damages  at 
$275.16%,  and,  under  the  direction  of  the  court,  the  clerk  changed  the 
same  so  as  to  read,  "  We,  the  jury,  find  the  defendant  guilty,  and  assess 
its  damages  at  two  hundred  and  seventy-five  dollars  and  sixteen  and 
two-thirds  cents  ($275.16%),"  to  which  exception  was  taken:  Held,  that, 
taking  into  consideration  the  fact  the  jury  found  the  defendant  guilty, 
relieved  the  finding  of  all  ambiguity  in  using  the  pronoun  its  instead  of 
Ms. 

4.  Same — result  of  chance.  An  affidavit  that,  upon  information  and 
belief,  the  verdict  of  the  jury  was  the  result  of  chance,  and  not  the  delib- 
erate judgment  of  the  jury,  by  each  putting  down  a  certain  sum  and 
dividing  the  amount  by  12,  and  which  does  not  show  any  preliminary 
understanding  that  the  result  should  be  adopted  as  the  verdict,  is  insuffi- 
cient to  impeach  the  verdict,  and,  in  such  case,  the  polling  of  the  jury, 
and  their  separate  answers,  relieves  it  of  all  objection. 

5.  Municipal  corporation  —  liability  for  act  of  railroad  company, 
under  its  license,  in  filling  up  street  so  as  to  make  access  to  lot  difficult. 
Where  a  city  had  established  no  grade  of  a  street  upon  which  the  plaintiff 
had  a  lot,  -and  upon  which  he  built  a  house,  and  a  railway  company,  with 
the  assent  and  by  permission  of  the  city,  filled  up  the  space  between  an 
original  embankment  and  the  plaintiff's  lot,  so  as  to  prevent  access  to  his 
lot  by  wagons  and  carriages  from  the  street,  as  had  been  his  custom,  it 
was  held,  that,  as  this  was  a  special  injury  to  the  plaintiff,  and  peculiar 
to  him,  he  was  entitled  to  recover  for  the  damages  in  a  suit  by  him 
against  the  city. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 
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Mr.  Wm.  R.  Hall,  and  Messrs.  Roberts  &  Green,  for 
the  appellant. 

Mr.  William  L.  Prettyman,  and  Mr.  George  B.  Foster, 
for  the  appellee. 

Mr.  Justice  B reese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Tazewell  circuit  court,  by  Louis 
Winkel,  against  the  city  of  Pekin,  to  recover  damages  for 
injuries  to  plaintiffs  lot  in  the  city,  caused  by  the  construc- 
tion of  a  railroad  through  the  street  on  which  plaintiffs  lot 
abutted. 

The  general  issue  was  pleaded,  with  leave  to  give  any 
special  matter  in  evidence. 

The  jury  returned  this  verdict:  We.  the  jury,  find  for  the 
plaintiff,  and  assess  the  damages  at  two  hundred  and  seventy- 
five  dollars  and  sixteen  and  two-thirds  cents  ( $275.1 6§), 
signed  by  the  foreman. 

The  court,  without  any  motion  to  that  end,  directed  the 
clerk  to  put  the  same  in  form,  and  the  clerk  then  and  there 
changed  the  verdict  as  follows  :  We.  the  jury,  find  the  defend- 
ant guilty,  and  assess  its  damages  at  two  hundred  and  seventy- 
nine  dollars  and  sixteen  and  two-thirds  cents  ($279.1 6f),' 
signed  by  the  foreman. 

To  this  change  the  defendant  objected  and  excepted,  and 
entered  a  motion  for  a  new  trial. 

This  motion  was  overruled,  and  judgment  rendered  on 
the  verdict,  and  defendant  appeals. 

The  first  point  made  by  appellant  is  on  this  verdict  as 
changed.  We  do  not  understand  counsel  as  questioning  the 
right  of  the  court  to  put  an  informal  verdict  in  form,  espe- 
cially when  the  reformed  verdict  is  attested  bv  the  sip-nature" 
of  the  foreman.  We  would  infer  the  amendment  was  made 
in  the  presence  of  the  jury,  and,  of  course,  not  objectionable; 
but  the  point  is,  as  argued  by  appellant,  that  the  amendment 
renders  the  finding  ambiguous  and  uncertain. 


58  City  of  Pekix  v.  Winkel.  [Jan.  T. 

Opinion  of  the  Court. 

We  think,  taking  into  consideration  the  fact  the  jury  found 
the  defendant  guilty,  relieves  the  finding  of  all  ambiguity  in 
using  the  pronoun  its  instead  of  his.  Really  there  was  no 
necessity  to  amend  the  verdict  as  first  rendered.  The  defect, 
if  any.  was  cured  by  the  Statute  of  Jeofails.  Matson  v.  Con- 
nelly,'*±  111.  142. 

Another  objection  to  the  verdict  is,  that  it  was  the  result 
of  chance,  and  so  not  the  deliberate  judgment  of  the  jury. 
We  deem  the  affidavit  entirely  insufficient  for  the  purpose 
sought.  It  avers  only  the  information  and  belief  of  the  affi- 
ant. On  what  was  such  his  information  and  belief  predicated? 
Can  it  be  that  a  busy-body  about  the  purlieus  of  the  court 
shall  communicate  such  information,  and  shall  it  inspire 
belief,  and  must  the  court  act  on  it"?  We  think  not.  It 
would  be  the  destruction  of  trials  by  jury,  should  it  be  per- 
mitted. 

It  is  settled  by  this  court  that  jurors  may  resort  to  a 
process  of  the  kind  stated  in  the  affidavit,  as  a  mere  experi- 
ment, and  for  the  purpose  of  ascertaining  how  nearly  the 
result  accomplished,  by  using  twelve  as  the  divisor,  may  suit 
the  views  of  the  different  jurors.  The  affidavit  in  question 
does  not  aver  there  was  a  preliminary  understanding  that  the 
result  found  by  the  process  adopted  should  be  the  verdict. 
Nothing  of  the  kind  is  alleged;  and  the  subsequent  polling 
of  the  jury,  and  their  separate  answers,  relieves  the  verdict 
from   all   objection.     III.  Cent.  It.  R.  Co.  v.  Able,  59  111.  131. 

Upon  the  motion  for  a  new  trial  on  the  evidence,  it  is  sat- 
isfactorily proved  by  the  city  engineer  there  had  been  no 
grade  established  by  the  city  authorities,  of  this  street;  con- 
sequently, the  plaintiff  had  a  right  to  build  his  house  as  best 
suited  him  on  the  lot.  It  was  also  established  by  proof  that, 
within  live  years  before  the  commencement  of  the  suit,  the 
railroad  company,  with  the  assent  and  by  permission  of  the 
city  authorities,  had  filled  up  the  space  between  the  original 
embankment  and  plaintiff's  lot,  so  as  to  prevent  access  to  his 
lot  witli  wagons    and   carriages    by  Market  street,  as  he  had 
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been  accustomed  to  do,  and  of  right  should  do.  This  was, 
to  plaintiff,  a  special  injury — peculiar  to  him  alone — and  falls 
within  the  case  last  decided  by  this  court  (Stone  v.  Fairbuvy, 
Pontine  and  N.  W.  By.  Co.  68  111.  394),  and  is.  in  all  essen- 
tials, identical  with  City  of  Pekin  v.  Brereton,  67  111.  477,  and 
what  was  there  said  is  applicable  to  this  case,  and  we  can  not 
go  over  again  the  grounds  there  explored. 

There  was  a  damage,  by  the  act  of  the  city,  to  the  plaintiff. 
The  evidence  preponderates  in  that  direction,  and  so  in  re- 
gard to  the  extent  of  damage  though  there  is  considerable 
conflict  on  these  two  propositions.  The  jury  have  not  so 
erred,  in  settling  the  conflict,  as  to  justify  interference  by 
this  court. 

Taking  the  instructions  given  on  both  sides,  the  law  of  the 
case  was  fairly  stated,  and  we  must  affirm  the  judgment. 

Judgment  affirmed. 


The  Boaed  of  Supervisors  of  Jackson  County 

V. 

Samuel  T.  Brush  et  al. 

1.  Municipal  subscription  and  bonds  —  who  must  determine  condi- 
tions upon  which  bonds  are  voted.  If  the  people  ot  a  county  vote  a  sub- 
scription in  aid  of  a  railway  company,  to  be  paid  in  bonds  of  the  county 
upon  certain  conditions  precedent,  the  county  authorities  can  not  dele- 
gate power  to  others  to  determine  when  the  conditions  are  performed,  but 
must  determine  that  fact  themselves,  as  the  authorized  agents  of  the 
people.     This  is  an  official  trust,  which  can  not  be  delegated. 

2.  If  the  issue  of  county  bonds  in  aid  of  a  railway  company  is  duly 
authorized  by  a  vote  of  the  people,  the  bonds  to  be  delivered  upon  cer- 
tain conditions,  the  county  board  has  no  lawful  power  to  issue  the  same 
in  blank  as  to  date,  and  place  them  in  the  hands  of  trustees,  to  be  dated 
and  delivered  when  the  conditions  are  performed.  They  should  not  be 
issued  until  performance  of  the  conditions. 

3.  Same — when  disposition  of  may  be  enjoined.  If  county  bonds  are 
issued  and  placed   in  the   hands  of  individuals,  for  a  railway  company, 
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before  performance  of  the  conditions  upon  which  they  were  voted,  they 
being  improperly  in  such  persons'  hands,  any  disposition  of  them,  except 
delivering  them  back  to  the  county  authorities,  may  be  enjoined. 

4.  Same — burden  of  proof  where  subscription  is  made  after  the  adoption 
of  the  new  constitution.  Where  a  municipal  subscription  to  a  railway  com- 
pany,  made  subsequent  to  the  adoption  of  the  present  constitution,  is 
sought  to  be  upheld,  the  burden  of  proof  rests  upon  the  company  to  show 
affirmatively  that  the  same  had  been  authorized  under  existing  laws  by  a 
vote  of  the  people  of  the  municipality,  prior  to  the  adoption  of  the  present 
constitution. 

5.  Same — under  the  act  of  1849,  limited.  Under  the  general  railroad 
law  of  1849,  municipal  subscriptions  to  the  capital  stock  of  a  railroad 
company  could  not  exceed  $100,000. 

6.  Same — when  a  majority  of  all  legal  voters  required.  Under  the  rail- 
road law  of  1849,  no  authority  was  given  to  issue  bonds  in  payment  of 
subscriptions  to  railroad  companies,  unless  voted  by  a  majority  of  the 
legal  voters  of  the  counties  or  cities  making  such  subscriptions,  taking 
as  a  standard  the  number  of  votes  cast  at  the  next  preceding  general 
election  for  county  officers. 

7.  On  a  bill  to  enjoin  the  delivery  of  county  bonds  to  a  railway  com- 
pany, issued  under  a  subscription  made  since  the  adoption  of  the  present 
constitution,  where  it  is  alleged  that  proper  notice  of  the  election  was 
not  given,  and  that  a  majority  of  the  voters  of  the  municipality,  taking 
as  a  standard  the  number  of  votes  cast  at  the  last  preceding  election 
for  county  officers,  did  not  vote  for  the  subscription,  the  burden  of  proof 
rests  upon  the  company  to  show  these  things  took  place. 

Appeal  from  the  Circuit  Court  of  Jackson  county  ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  board  of  super- 
visors of  Jackson  county,  against  Samuel  T.  Brush,  admin- 
istrator of  the  estate  of  John  M.  Hanson,  deceased,  Hugh 
Crawford,  John  Ford,  William  Bradley,  Thomas  T.  Robin- 
son, A.  C.  Davis,  James  W.  Hall,  and  the  Cairo  and  St.  Louis 
Railroad  Company,  to  enjoin  the  delivery  of  certain  county 
bonds.     The  opinion  of  the  court  states  the  facts  of  the  case. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Mr.  L.  P.  Butler,  and  Mr.  Wm.  J.  Allen,  for  the  appel- 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  for  an  injunction  and  decree  that  two  hun- 
dred undated  bonds,  each  for  the  sum  of  Si 000,  prepared 
under  an  order  of  the  county  court  of  Jackson  county,  and 
delivered  to  John  M.  Hanson,  Hugh  Crawford  and  John 
Ford,  in  trust  for  the  Cairo  and  St.  Louis  Railroad  Company, 
be  surrendered  up  to  the  corporate  authorities  of  the  county, 
and  that  the  orders  of  the  county  court  of  that  county  made 
on  the  10th  day  of  August,  1871,  authorizing-  and  directing 
that  two  subscriptions,  each  for  the  sum  of  $100,000,  be  made 
to  the  capital  stock  of  the  Cairo  and  St.  Louis  Railroad  Com- 
pany, be  declared  null  and  void,  as  having  been  made  without 
authority  of  law.  One  hundred  of  these  bonds,  it  is  claimed, 
were  issued  under  a  subscription  voted  at  an  election  held  on 
the  9th  day  of  June.  1868,  and  the  other  one  hundred  under 
a  subscription  voted  on  the  24th  day  of  July.  1869.  The 
court,  on  the  final  hearing,  dissolved  the  temporary  injunction, 
and  dismissed  the  bill  as  to  the  first  series  of  bonds,  but  made 
the  injunction  perpetual  and  decreed  relief  as  to  the  second 
series.  Both  parties  appealed  to  this  court,  and  assign 
errors. 

On  the  10th  day  of  August,  1871,  two  orders  were  entered 
of  record  in  the  county  court  of  Jackson  county,  in  the  first 
of  which  it  is  recited,  in  substance,  that  on  the  9th  day  of 
June,  1868,  an  election  was  held  in  the  several  precincts  of 
the  county  of  Jackson,  at  the  usual  places  of  holding  elections, 
on  a  proposition,  submitted  to  the  voters  of  the  county,  for  or 
against  a  subscription  of  $100,000  to  the  capital  stock  of  the 
Cairo  and  St.  Louis  Railroad  Company,  and  that  at  such 
election  a  majority  of  the  votes  cast  was  in  favor  of  the  sub- 
scription, upon  the  conditions  named  in  the  proposition  sub- 
mitted, viz:  the  bonds  to  be  issued  in  payment  of  the  stock; 
to  run  twenty  years,  at  the  option  of  the  county ;  to  bear 
interest  at  the  rate  of  eight  per  cent  per  annum,  and  no  part 
of  them  to  be   delivered  to  the    railroad    company  until   the 
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railroad  should  be  completed  to  Murphysboro  :  then,  bonds 
equal  to  one-half  of  the  subscription  to  be  executed  and 
delivered  to  the  company,  and  the  other  half  of  the  bonds  to 
be  issued  when  the  railroad  should  be  completed  from  Cairo 
to  St.  Louis,  and  the  cars  running  thereon.  The  bonds  were 
to  bear  no  interest  until  delivered.  Thereupon  the  court 
ordered  that  a  subscription  of  $100,000  to  the  capital  stock 
of  the  Cairo  and  St.  Louis  Railroad  Company  be,  and  the 
same  was,  by  that  order,  made,  upon  the  conditions  specified 
in  the  proposition  voted  upon;  and  it  was  further  ordered, 
for  the  purpose  of  paying  such  subscription,  there  shall  be 
issued  bonds,  in  the  sum  of  $1000  each,  to  the  aggregate 
amount  of  $100,000,  payable  in  twenty  years,  at  the  option 
of  the  county,  with  interest  at  eight  per  cent  per  annum,  to 
bear  date  on  the  day  of  the  delivery  to  the  company,  but  no 
interest  to  commence  to  run  until  the  date  of  delivery.  The 
clerk  of  the  countv  court  was  required  to  have  the  bonds 
prepared,  omitting  the  date,  and  when  so  prepared,  he  was 
directed  to  deliver  them  to  John  M.  Hanson,  Hugh  Craw- 
ford, and  John  Ford,  who  were,  by  the  court,  appointed 
trustees  on  behalf  of  the  county,  to  receive  them.  Authority 
was  given  to  the  trustees,  by  the  order  of  the  county  court, 
to  date  and  deliver  the  bonds  to  the  railroad  company  after 
the  same  had  been  signed  by  the  members  of  the  court,  upon 
compliance  with  the  conditions  contained  in  the  proposition 
voted  upon  :  that  is  to  say,  the  trustees  were  directed  to  deliver 
bonds  to  the  amount  of  $50,000  to  the  company  when  the 
railroad  should  be  completed  to  Murphysboro,  and  bonds  for 
the  remaining  $50,000  when  the  railroad  should  be  completed 
from  Cairo  to  St.  Louis,  and  the  cars  running  thereon,  but 
not  otherwise;  and,  simultaneously  therewith,  to  receive  from 
the  railroad  company  its  certificate  or  certificates  of  paid  up 
stock  to  an  amount  equal  to  the  sum  of  the  bonds  so  deliv- 
ered. 

The  second  order  recited  that  an  additional  subscription  of 
$100,000  to  the  capital  stock  of  the  Cairo  and  St.  Louis  Rail- 
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road  Company  was  voted  at  an  election  held  in  the  several 
precincts  of  the  county,  on  the  24th  day  of  July,  1869,  upon 
precisely  the  same  conditions  ns  stated  in  the  first  proposition 
submitted.  A  like  order  was  made  that  the  clerk  of  the 
county  court  cause  the  bonds  to  be  prepared,  and,  when 
signed  in  blank,  to  be  delivered  to  the  trustees  named  in  the 
previous  order,  to  be  by  them  received,  and  to  be  delivered 
to  the  railroad  company  upon  compliance  with  the  conditions 
expressed  in  the  order. 

Accordingly,  two  series  of  bonds,  with  coupons  attached, 
of  the  denomination  of  $1000  each,  numbered  from  one  to 
one  hundred,  inclusive,  were  prepared,  but  without  date,  and 
after  the  same  had  been  signed  by  the  members  of  the  county 
court,  they  were  delivered  to  the  trustees  named,  who  were 
authorized,  by  the  order  of  the  county  court,  to  date  and 
deliver  them  when  it  should  appear  the  railroad  company  had 
complied  with  all  the  conditions  upon  which  the  subscrip- 
tions had   been  voted. 

At  the  November  election,  1871.  the  question  having  been 
submitted,  it  was  voted  to  adopt  township  organization  in 
Jackson  county,  and  the  board  of  supervisors  since  elected 
have  succeeded  the  old  county  court  in  the  management  of 
the  affairs  of  the  county.  Hence,  the  board  of  supervisors 
appear  as  complainant  in  this  cause. 

Without  reference  to  the  merits  of  this  controversy,  it  is 
quite  clear  the  undated  bonds  in  the  hands  of  the  parties 
named  as  trustees  should  be  surrendered  to  the  corporate 
authorities  of  the  county,  and  to  that  extent  the  relief  asked 
as  to  both  series  of  bonds  should  have  been  granted.  Xo 
authority  can  be  found  for  placing  them  in  the  hands  of 
trustees  with  directions,  when  they  should  deem  the  condi- 
tions on  which  the  subscriptions  had  been  voted  complied 
with,  to  deliver  them  to  the  railroad  company,  in  pavment  of 
stock  to  be  issued  to  the  county.  Conceding  the  subscrip- 
tions had  been  authorized  by  a  vote  of  the  people  of  the 
county,  nevertheless  it  was  upon  express  conditions  annexed., 
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and  no  liability  rested  upon  the  county  to  issue,  bonds  until 
those  conditions  had  been  fully  performed.  Who  is  to  deter- 
mine when  these  bonds  shall  be  issued  and  delivered  to  the 
railroad  company,  if  at  all?  Clearly,  it  must  be  the  regularly 
constituted  officers  of  the  county,  elected  by  the  people,  and 
intrusted  with  the  management  of  all  financial  matters  of  the 
county  and  all  municipal  affairs.  This  is  an  official  trust, 
which  neither  the  county  court  nor  its  successor,  the  board 
of  supervisors,  could  delegate  to  strangers  owing  no  obliga- 
tion or  allegiance  to  the  county.  The  reasons  for  this  pro- 
position are  obvious.  In  the  first  place,  the  people  had 
never  consented  that  any  one,  other  than  the  proper  officers 
of  the  county,  should  judge  of  the  performance  of  the  condi- 
tions precedent  on  which  the  subscriptions  had  been  voted; 
and,  in  the  second  place,  should  a  controversy  arise,  it  is  all 
important  the  bonds  should  be  in  the  hands  of  these  officers 
until  the  matter  could  be  judicially  determined. 

There  are  grave  reasons  to  be  found  in  the  facts  of  this 
case  why  this  should  be  so.  Notwithstanding  the.  elections 
may  have  been  regularly  conducted  under  enabling  laws,  it 
may  still  be  true,  as  charged  in  the  bill,  the  subscriptions  were 
voted  on  the  implied  understanding  the  railroad  to  be  con- 
structed should  be  of  the  usual  and  customary  gauge  of  other 
roads.  The  proposition  submitted  was  silent  on  this  subject. 
The  road  now  constructed  by  the  company  is  what  is  called 
"narrow  gauge."  Can  it  be  maintained  the  trustees  appointed 
by  the  county  court  may  determine  conclusively  whether  this 
is  the  enterprise  in  which  the  people  voted  to  take  stock? 
Without  expressing  an  opinion  on  this  question,  we  may  say 
it  is  an  important  one,  and  one  which  the  people  of  the  county 
may  choose  to  have  judicially  settled,  before  bonds  for  stock 
shall  be  issued  in  pursuance  of  any  elections  previously  held. 
As  the  matter  now  stands,  it  is  within  the  power  of  the 
trustees,  under  whose  control  these  bonds  are,  to  decide  that 
a  '•narrow  gauge"  road  is  a  full  compliance  with  the  under- 
taking of  the  company,  that  it  has  performed   all  precedent 
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conditions  to  be  performed,  and  that  they  will  date  and  deliver 
the  bonds  and  coupons  to  the  company. 

The  folly  of  the  action  of  the  county  court  is  apparent  in 
the  fact  that,  one  of  the  trustees  having  since  died,  the  decree 
finds  these  bonds  are  '"'how  in  the  possession  of  Samuel  T. 
Brush,  administrator  of  John  M.  Hanson."  What  business 
has  this  administrator  with  the  management  and  control  of 
this  large  amount  of  bonds,  in  which  the  people  of  the  county 
are  so  largely  interested  ?  Neither  he  nor  the  surviving 
trustees  have  ever,  by  any  law,  been  made  financial  agents 
of  the  county  for  the  transaction  of  its  business. 

Should  the  trustees  abuse  the  confidence  reposed  in  them,  by 
improperly  dating  and  delivering  the  bonds,  the  county  might 
suffer  irreparable  injury.  They  are  in  no  sense  county  officers, 
and  owe  no  obligation  to  it,  as  such,  for  the  performance  of 
their  trust.  They  have  not  been  intrusted  by  any  vote  of 
the  people  whose  interests  are  to  be  affected,  nor  by  any  gen- 
eral law  of  the  State,  with  the  extraordinary  powers  with 
which  the  county  court  has  attempted  to  clothe  them. 
Functions  to  be  exercised  by  county  officials  can  not,  without 
special  authority  given  by  law,  be  delegated  to  strangers 
with  power  to  act  in  their  stead. 

Our  conclusion,  is,  these  bonds  and  coupons  are  improperly 
in  the  custody  of  the  parties  named  as  trustees,  and  that  they 
should  be  enjoined  from  making  any  disposition  of  them, 
except  to  deliver  them  back  to  the  legally  constituted  authori- 
ties of  the  county,  Avho  alone  have  power,  under  the  law,  if  it 
shall  ever  be  determined  to  do  so,  to  date  and  issue  the  bonds 
to  the  railroad  company.  It  is  a  personal  trust  reposed  in 
the  county  officers,  and  there  is  no  authority  of  law  for  dele- 
gating that  trust  to  others. 

Whether  the  subscriptions  proposed  to  be  made  for  stock 
in  the  Cairo  and  St.  Louis  Railroad  Company  were  author- 
ized, under  existing  laws,  by  a  vote  of  the  people  of  the 
county,  prior  to  the  adoption  of  the  constitution  of  1870,  is  a 
question  of  much  more  difficulty.  The  constitutional  inhibi- 
5 — 77th  III. 
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tion  is  general,  and  bars  all  subscriptions  by  municipal  cor- 
porations to  the  capital  stock  of  any  railroad  or  private 
corporation.  No  subscriptions  had  been  made  on  the  books 
of  the  company,  or  elsewhere,  by  the  county,  to  the  capital 
stock  of  the  Cairo  and  St.  Louis  Railroad  Company,  nor  had 
any  been  authorized  to  be  made,  until  the  10th  day  of  August, 
1871,  when,  so  far  as  an  order  of  court  could  accomplish  it, 
the  county  court  assumed  to  make  the  subscriptions  which,  it 
is  alleged,  had  previously  been  voted.  Unless  the  proposed  sub- 
scriptions can  be  shown  to  be  within  the  saving  clause  of  that 
article  of  the  constitution  that  forbids  all  municipal  subscrip- 
tions to  the  capital  stock  of  a  railroad  or  private  corporation, 
they  are  clearly  invalid.  In  the  view  we  feel  warranted  in  tak- 
ing of  the  law  of  this  branch  of  the  case,  the  burden  of  proof 
rests  upon  the  railroad  company  to  show  affirmatively  the 
subscriptions  proposed  to  be  made  to  its  capital  stock  had 
been  authorized  under  existing  laws,  by  a  vote  of  the  people 
of  the  municipality  to  be  affected,  prior  to  the  adoption  of 
the  present  constitution. 

The  Cairo  and  St.  Louis  Railroad  Company  was  organized 
under  a  special  act  of  the  General  Assembly,  in  force  February 
16,  1865.  Its  original  charter  conferred  no  authority  on  the 
people  of  the  counties  or  cities  through  which  it  was  proposed 
to  construct  the  railroad,  to  make  subscriptions  or  donations 
to  its  capital  stock.  The  election  on  the  9th  day  of  June, 
1868,  on  the  proposition  submitted  to  make  a  subscription  to  its 
capital  stock,  was  held  under  the  general  railroad  law  of  the 
State  as  contained  in  the  act  of  1849.  Subscriptions  authorized 
by  the  provisions  of  that  act  could,  in  no  case,  exceed  $100,000 
in  any  company.  Municipal  subscriptions  to  the  capital 
stock  of  railroad  companies  were  expressly  forbidden,  nor 
was  any  authority  given  to  issue  bonds  in  payment  of  such 
subscriptions,  unless  voted  by  a  majority  of  the  voters  of  the 
counties  or  cities  making  such  subscriptions,  taking  as  a 
standard  the   number  of   votes   thrown    at  the  last   general 
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election  for  county  officers  previous  to  the  vote  on  the  propo- 
sition submitted. 

It  is  charged,  negatively  at  least,  the  notice  required  by 
the  statute  was  not  given  for  holding  the  election,  and  that  a 
majority  of  the  voters  of  the  county  of  Jackson,  taking  as  a 
standard  the  number  of  votes  thrown  at  the  last  general 
election  for  county  officers,  did  not  vote  for  the  subscription 
in  payment  of  which  the  first  series  of  bonds  was  issued.  The 
answer  of  defendants,  however,  affirms  the  requisite  notice 
was  given,  and  that  a  majority  of  all  the  voters  of  the  county, 
tested  by  the  standard  indicated,  did  vote  for  the  sub- 
scriptions, but  the  record  is  barren  of  evidence,  so  far  as  we 
can  discover,  to  sustain  either  allegation.  Assuming,  as  we 
do.  the  burden  of  proof  was  upon  the  railroad  company  to 
show  affirmatively  the  subscription  was  authorized  under 
existing  laws  by  a  vote  of  the  people  of  the  municipality  at- 
tempting to  make  it,  prior  to  the  adoption  of  the  constitution, 
the  want  of  it  would  be  fatal  to  the  first  series  of  bonds. 
Tli at  proof  may  hereafter  be  made,  in  some  appropriate  action, 
and  we  forbear  to  remark  further  upon  this  branch  of  the 
case  at  this  time,  but  leave  the  parties  at  liberty  to  make 
such  proof  as  they  can; 

Inasmuch  as  the  other  series  of  bonds,  alleged  to  have  been 
voted  at  an  election  held  on  the  24th  day  of  July,  1869,  will 
also  be  placed  under  the  control  of  the  county  authorities,  the 
questions  raised  as  to  their  validity  can  be  better  determined 
if  the  railroad  company  shall  ever  sue  out  a  writ  of  mandamus 
to  compel  the  county  to  date  and  deliver  the  bonds. 

The  whole  decree  of  the  circuit  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion. 

Decree  reversed. 
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Syllabus. 

The  Quincy  Coal  Company 

V. 

James  Hood,  Admr. 

1.  Arrest  of  judgment — waive?'  of  right  to.  Where  a  defendant  de- 
murs to  a  declaration,  and,  after  his  demurrer  is  overruled,  pleads  over,  he 
will  be  precluded  from  insisting  upon  a  motion  in  arrest  of  judgment 
for  insufficiency  of  the  declaration. 

2.  Pleading  and  evidence — plaintiff  limited  by  his  declaration  as  to 
elements  of  damages.  In  an  action  to  recover  damages  for  the  death  of  a 
party,  occasioned  by  negligence,  the  declaration  limited  the  next  of  kin 
of  the  deceased  to  his  father,  and,  on  the  trial,  the  court  admitted  proof 
that  the  deceased  left  a  father,  mother,  and  five  brothers  and  sisters,  against 
the  objection  of  the  defendant:  Held,  that  the  court  erred  in  allowing  the 
evidence,  as  it  was  variant  from  the  declaration. 

3.  Death — necessary  ingredients  to  cause  of  action  for  wrongfully  caus- 
ing the  death  of  a  person.  Under  the  statute,  giving  an  action  for  wrong- 
fully causing  the  death  of  a  human  being,  the  following  ingredients  must 
concur:  a  wrongful  act,  neglect  or  default  of  the  defendant,  causing  the 
death  of  the  intestate  under  such  circumstances  as  would  entitle  him  to 
maintain  an  action  if  death  had  not  ensued,  and  he  must  have  left  a 
widow  or  next  of  kin.  These  are  indispensable  prerequisites  to  a  cause 
of  action,  and  being  shown,  they  entitle  the  plaintiff  bringing  the  action 
as  required,  to  nominal  damages  at  least. 

4.  Same— -fact  of  next  of  kin  must  be  alleged  in  the  declaration.  The 
fact  of  the  survivorship  of  a  widow  or  next  of  kin  being  an  essential  ele- 
ment in  the  cause  of  action,  renders  it  indispensable  that  it  should  be  al- 
leged in  the  plaintiff's  declaration,  and,  under  the  general  issue,  he  is 
bound  to  prove  it. 

5.  Same — damages  dependent  upon  pecuniary  injury.  If  the  next  of  kin 
are  collateral  kindred  of  the  deceased,  and  have  not  been  receiving  from 
him  pecuniary  assistance,  and  are  not  in  a  situation  to  require  it,  it  is  im- 
material how  near  the  relationship  may  be,  only  nominal  damages  can  be 
given,  because  there  will  be  no  pecuniary  injury;  but  if  they  were  depend- 
ent upon  the  deceased  for  support,  in  whole  or  in  part,  it  is  immaterial 
how  remote  the  relationship  may  be,  there  will  be  pecuniary  loss,  for 
which  compensation,  under  the  statute,  must  be  given. 

6.  Same.— proof  admissible  in  reduction  of  damages.  In  the  case  of  col- 
lateral kindred,  it  will  be  admissible  for  the  defendant  to  controvert  .the 
fact  of  dependency  upon  the  deceased  for  support;  and  in  the  case  of  a 
father,  as  the  next  of  kin,  to  show  that  he  was  not  entitled  to  the  services 
of  his  minor  child,  in  reduction  of  the  damages. 
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7.  Negligence — notice  to  agent,  of  unsafe  condition  of  mine  is  notice  to 
'principal.  Where  a  servant  of  a  mining  company  was  killed  by  the  fall- 
ing of  a  rock  from  the  roof  of  a  common  gang-way  in  a  coal  mine,  and  it 
was  sought  to  charge  the  company  with  negligence  in  not  keeping  the 
roof  in  a  safe  condition,  it  was  held,  that  notice  to  the  superintendent  of 
the  dangerous  situation  of  the  roof,  was  notice  to  the  company;  and  if 
this  was  long  enough  before  the  accident  to  have  given  time  to  repair,  the 
same  was  sufficient  to  fix  negligence  upon  the  company. 

8.  Pleading — object  of.  The  primary  object  of  pleading  is,  to  apprise 
the  opposite  party  of  the  nature  of  the  plaintiff's  claim  or  the  defendant's 
defense,  or,  in  other  words,  to  apprise  the  opposite  party  of  what  he  will 
be  called  upon  to  meet  upon  the  trial. 

9.  Pleading  and  evidence.  It  is  an  elementary  rule  of  pleading,  that 
every  fact  essential  to  a  cause  of  action  is  issuable,  and  must  be  proved 
upon  the  trial,  unless  admitted  by  the  defendant,  substantially  as  alleged. 

Appeal  from  the  Circuit  Court  of  McDotiough  county  j  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Mr.  C.  F.  Wheat,  and  Mr.  D.  G.  Tunnicliff,  for  the 
appellant. 

Mr.  Wm.  H.  Neece,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

John  Allen  Hood,  being  a  minor,  of  the  age  of  fourteen 
years,  was  killed  by  the  falling  of  a  rock  from  the  roof  of  a 
common  gang-way  at  the  foot  of  the  shaft  of  appellant's  coal 
mine,  and  while  in  the  employment  of  the  latter  in  shoving 
cars  in  the  mine.  Appellee,  his  father,  taking  out  letters  of 
administration,  brought  this  action  under  the  act  of  1853,  to 
recover  damages,  upon  the  ground  of  negligence  in  the  em- 
ployer in  not  supplying  a  safe  support  for  the  roof  of  said 
gang-way. 

The  declaration  contains  two  counts,  in  each  of  which  the 
age  of  deceased  was  stated,  and  the  only  allegation  in  respect 
to  deceased  leaving  widow  or  next  of  kin,  in  either  count,  is, 
that  he  left,  plaintiff,  his  father,  to  whom  the  damages  recov- 
ered can  be  distributed. 
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There  was  a  demurrer  to  the  declaration,  which  was  over- 
ruled, and  plea  of  not  guilty  filed. 

On  the  trial,  it  appeared  that  deceased  left  a  mother,  as 
well  as  father,  and  five  brothers  and  sisters,  and,  upon  request 
of  plaintiff's  counsel,  the  court  instructed  the  jury  that,  if 
they  found  defendant  guilty,  then  they  should  assess  the  plain- 
tiff's damages  at  the  amount  of  the  pecuniary  loss  sustained, 
if  any,  by  the  next  of  kin  to  deceased,  ''that  is  to  say.  his 
father,  mother,  and  brothers  and  sisters/' 

The  jury,  finding  the  defendant  guilty,  assessed  the  dam- 
ages at  $1142. 

A  motion  for  new  trial  and  in  arrest  of  judgment  was  made 
and  overruled.  Judgment  passed  upon  the  verdict,  from 
which  the  defendant  appealed,  and  numerous  points  are  urged 
for  reversal. 

We  do  not  understand  appellant's  counsel  as  insisting  here 
that  the  motion  in  arrest  of  judgment  should  have  been 
allowed  for  insufficiency  of  the  declaration.  They  are  pre- 
cluded from  assigning  error  for  the  denial  of  that  motion,  be- 
cause they  demurred  to  the  declaration  and  pleaded  over  after 
decision  overruling  the  demurrer.  Am.  Express  Co.w  Pinch- 
ney,  29  111.  392.  The  question  which  they  raise  is  not  affected 
by  the  ruling  in  that  case.  It  is,  that  the  plaintiff,  having 
specified  himself  in  the  declaration  as  the  only  next  of  kin 
left  by  deceased,  and  alleged  that  the  latter  was  a  minor,  and 
lie  his  father,  it  was  incompetent,  and  calculated  to  take  the 
defendant, by  surprise,  to  enlarge  the  scope  of  damages  on  the 
trial  by  proving,  and  the  jury  taking  into  consideration,  other 
next  of  kin,  whose  right  to  damage  must  be  based  upon  another 
and  different  ground  from  that  of  the  father. 

The  declaration  limited  the  next  of  kin  to  the  father.  The 
plaintiff  introduced  proof,  against  defendant's  objections,  of 
others,  viz:   a  mother  and  five  brothers  and  sisters. 

The  court  expressly  instructed  the  jury  that,  if  they  found 
defendant    guilty,    they    should    take  into    consideration,   in 
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assessing  damages,  the  pecuniary  loss  of  the  mother,  brothers 
and   sisters. 

The  precise  question  is,  whether,  under  the  rules  of  plead- 
ing and  evidence,  it  was  competent,  where  the  plaintiff  had 
specified  only  one  next  of  kin — the  father — to  prove  that 
there  were  others,  and  superadd  their  pecuniary  loss  to  that 
of  I  lie  father. 

The  statute  declares  that  the  amount  recovered  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin  of  the  de- 
ceased. Whatever  might  have  been  the  claims  of  natural 
justice,  the  common  law  recognized  no  pecuniary  interest  in 
the  life  of  any  member  of  a  family.  But  the  theory  of  the 
statute  is.  that  the  widow,  if  there  be  one,  and  next  of  kin, 
or  the  latter  only,  if  the  deceased  had  no  wife,  have  a  pecu- 
niary interest  in  the  life  of  the  person  killed.  The  right  is 
not  extended  to  creditors,  or  anvbodv  else  not  belonoino-  to 
the  class  designated.  If  no  one  be  left  of  such  class,  then 
there  is  no  interest  to  be  affected.  The  value  of  that  interest 
is  the  .amount  which  a  jury  may  ascertain  to  be  the  dam- 
ages sustained  by  some  of  that  class  in  consequence  of  the 
destruction  of  that  life  in  which  they  had  such  pecuniary  in- 
terest, and  the  statute  declares  what  shall  be  the  measure  of  such 
damages,  whi-ch  is  such  sum  as  the  jury  shall  deem  a  fair  and 
just  compensation  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death  to  the  wife  and  next  of  kin  of  such 
deceased  person,  not  exceeding  $5000. 

"When  all  the  provisions  of  the  act  are  regarded,  it  is  appa- 
rent that,  by  its  force  alone,  a  legal  pecuniary  interest  is  cre- 
ated in  favor  of  certain  members  of  a  family  in  the  life  of 
another  upon  whom  the  former  may  be  dependent  for  sup- 
port, or  to  whose  services  one  of  the  former  may  be  entitled; 
and  that  interest  is  invested  with  all  the  essential  attributes 
of  property,  subject  to  the  laws  for  the  distribution  of  per- 
sonal estate.  In  this  last  particular,  alone,  consists  a  similar- 
ity between  this  action  and  an  ordinary  action  by  an  admin- 
istrator.     While  the  action  itself  is  purely  statutory,  there  is 
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nothing  in  the  act  giving  it  which  expressly  or  impliedly  af- 
fects any  of  the  established  rules  of  pleading  and  evidence. 

All  of  the  ingredients  which  must  necessarily  concur  to 
give  a  cause  of  action,  are,  wrongful  act,  neglect  or  default 
of  the  defendant,  causing  the  death  of  the  intestate  under 
such  circumstances  as  would  entitle  him  to  maintain  an  action 
if  death  had  not  ensued,  and  he  must  have  left  a  widow  or 
next  of  kin.  These  are  indispensable  prerequisites  to  a  cause 
of  action,  and  being  shown,  they  entitle  the  plaintiff  bringing 
the  action  as  required,  to  nominal  damages  at  least.  But  the 
fact  of  the  survivorship  of  a  widow  or  next  of  kin,  being  an 
essential  element  of  the  cause  of  action,  renders  it  indispen- 
sable that  it  should  be  alleged  in  the  declaration,  and  it  was 
so  decided  in  Chicago  and  Bock  Isi  B.  R.  Co.  v.  Morris,  26 
111.  400. 

It  is  an  elementary  rule  of  pleading,  that  every  fact  essen- 
tial to  a  cause  of  action  is  issuable.  It  is  equally  a  funda- 
mental rule  of  our  system  of  practice,  that,  whatever  it  is 
indispensable  to  allege  in  order  to  entitle  a  party  to  recover, 
must  be  proved  upon  the  trial,  unless  admitted  by  the  de- 
fendant, and  it  must  be  proved    substantially  as   alleged. 

It  will  not  be  denied  that  the  primary  object  of  pleading 
is,  to  apprise  the  opposite  party  of  the  nature  of  the  plaintiff's 
claim,  or  the  defendant's  defense,  or,  in  other  words,  to  ap- 
prise the  opposite  party  of  what  he  will  be  called  upon  to 
meet  upon  the  trial,  and  the  policy  of  the  general  rules  of 
pleading  is  the  promotion  of  that  object. 

If  the  fact  of  survivorship  of  a  widow  or  next  of  kin  be 
an  essential  element  of  the  cause  of  action,  necessary  to  be 
alleged  and  proved  on  the  part  of  the  plaintiff,  it  follows  that 
the  allegation  and  proofs  of  the  plaintiff  in  this  behalf  may 
be  controverted  by  the  defendant.  If  so,  why,  under  the  rules 
of  pleading,  should  not  the  names  of  those  claiming  to  be 
invested  with  the  pecuniary  interest  in  the  life  of  the  person 
killed,  by  operation  of  the  statute,  be  stated?  The  suit  is 
brought  to  recover  for  the  destruction  of  a  life  in  which  they 
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had  such  interest,  and  consequent  deprivation  of  the  benefits 
of  that  interest.  The  plaintiff  is  bound  to  aliege  there  was 
some  such  person  surviving,  and,  under  the  general  issue,  the 
burden  is  upon  him  of  proving  it.  When  he  brings  the  action, 
therefore,  he  assumes  to  know  there  was  some  such  person, 
and  what  hardship  can  there  be  in  requiring  him  to  state  who 
it  is? 

There  is  no  instance  we  can  call  to  mind,  Avhere,  in  an  ac- 
tion to  recover  damages  for  taking  property,  or  for  the 
deprivation  of  a  legal  right  or  interest,  the  person  to  whom 
such  property  belonged,  or  in  whom  such  right  or  interest 
is  invested,  is  not  required  to  be  named  in  the  declaration  ; 
and  where  one  is  named,  it  is  exclusive  of  others  not  men- 
tioned. 

The  father  being  named  in  this  case,  the  person  killed  be- 
ing his  son,  and  a  minor,  the  print®  facie  damages  to  the 
father  would  be  the  loss  of  services  to  which  he  was  entitled. 
But  suppose  the  defendant  came  prepared  to  show  that  the 
father  had  legally  emancipated  the  deceased,  and  thus  divested 
himself  of  the  right  to  his  services,  would  it  not  be  compe- 
tent to  give  such  matter  in  evidence,  upon  the  question  of  dam- 
ages? But  even  that  might  not  disentitle  the  father  from  all 
damages  bevond  nominal,  there  beinir  no  widow  or  other  next 
of  kin,  if  he  was  nevertheless  dependent  upon  deceased  for 
support. 

In  Chicago  and  Alton  H.  R.  Co.  v.  Sliannon,  43  111.  346, 
this  court  said:  "If,  then,  the  next  of  kin  are  collateral 
kindred  of  the  deceased,  and  have  not  been  receiving  from 
him  pecuniary  assistance,  and  are  not  in  a  situation  to  require 
it,  it  is  immaterial  how  near  the  degree  of  relationship  may 
be,  only  nominal  damages  can  be  given,  because  there  has 
been  no  pecuniary  injury.  If,  on  the  other  hand,  the  next  of 
kin  have  been  dependent  on  the  deceased  for  support,  in  whole 
or  in  part,  it  is  immaterial  how  remote  the  relationship  may 
be,  there    has    been    pecuniary  loss,  for  which  compensation, 
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under  the  statute,  must  be  given.  So,  also,  if  the  deceased 
Mas  a  minor,  and  leaves  a  father  entitled  to  his  services." 

In  the  case  of  collateral  kindred  here  supposed,  it  would 
be  admissible  for  defendant  to  controvert  the  fact  of  depend- 
ency upon  deceased  for  support;  and  in  the  case  of  the  father, 
to  show  he  was  not  entitled  to  the  services  of  his  minor  child 
during  any  of  the  time  of  his  minority.  This  must  be  so, 
because  the  measure  of  damages  is  what  the  jury,  under  all 
the  circumstances,  ought  to  deem  to  be  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased 
person. 

Hence  it  will  be  perceived  both  the  basis  and  amount  of 
damages  depend  upon  circumstances  of  relationship,  depend- 
ency for  support,  which  may  be  various  in  character  and  de- 
gree. 

If  there  had  been  a  general  allegation  that  deceased  left  a 
widow,  or  that  he  left  next  of  kin,  without  naming  or  speci- 
fying the  person,  or  alleging  any  more  specific  relation-hip, 
the  admissibility  of  evidence  upon  the  trial  would  depend 
upon  an  entirely  different  principle.  Ko  question  of  either 
variance  or  surprise  could  be  raised.  But  the  pleader  having 
named  the  father,  and  defined  iiis  relationship  to  the  deceased, 
as  showing  the  pecuniary  interest  in  the  deceased,  which  had 
been  taken  away,  the  defendant  would  be  justified  in  suppos- 
ing that  to  be  the  only  interest  affected,  and  come  prepared  to 
meet  the  case  as  made   by  the  declaration. 

The  introduction,  upon  the  trial,  of  the  interests  of  other 
next  of  kin,  under  such  a  declaration,  would  have  a  clearer 
tendency  to  work  surprise  upon  the  defendant  than  the  ordi- 
nary case  of  proving  special  damages  without  averring  them, 
for.  in  the  latter  case,  the  damages,  whether  general  or  special, 
must  be  the  natural  consequence  of  the  act  complained  of. 
The  general  rule  is,  that  the  plaintiff  is  entitled  to  recover,  as 
a  recompense  for  his  injury,  all  the  damages  which  are  the 
natural  and  proximate  consequence  of  the  act  complained  of. 
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Those  which  necessarily  result  from  the  injury  are  termed  gen- 
eral damages,  and  may  be  shown  under  the  general  allegation 
at  the  end  of  the  declaration.  But  such  as  are  the  natural, 
although  not  the  necessary,  result  of  the  injury,  are  termed 
special  damages,  and  must  be  stated  in  the  declaration,  to  pre- 
vent surprise  upon  the  defendant;  and  being  so  stated,  may 
be  recovered.      Vanderslice  v.  Neioton,  4  Comstock,  130. 

Here,  the  distinction  is  only  between  consequences  which 
are  the  necessary  result  of  the  act  complained  of,  and  those 
which  are  no't. 

In  the  case  at  bar,  from  the  frame  of  the  declaration,  the 
defendant  would  be  misled  into  the  belief  that  the  person 
specified  was  the  only  one  upon  whose  interest  in  the  life  de- 
stroyed damages  would  be  predicated. 

The  court  are  of  opinion  that  this  exception  is  well  taken. 
The  others,  however,  will  be  overruled.  The  declaration  is  to 
be  taken  as  stating  a  cause  of  action,  and,  in  respect  to  the 
negligence  complained  of,  is  broad  enough  to  admit  the  evi- 
dence given. 

The  omission  in  plaintiff's  instruction  to  submit  the  ques- 
tion to  the  jury,  whether  plaintiff  was  administrator,  was  im- 
material. Letters  in  due  form  had  been  given  in  evidence. 
There  was  no  ground  upon  which  their  validity  could  be 
assailed. 

The  defendant  had  a  superintendent  of  the  mines  and  work 
in  charge.  Evidence  was  given  tending  to  show  notice  in 
him  of  the  dangerous  situation  of  the  roof  of  the  gang-way, 
at  the  bottom  of  the  shaft.  This  was  notice  to  the  company, 
and  it  was  long  enough  anterior  to  the  accident  to  fix  negli- 
gence upon  the  company. 

Whether  contributory  negligence  was  imputable  to  deceased, 
a  witness  of  the  name  of  Slocum  gave  testimony  tending  to 
show  the  boy  knew  of  the  dangerous  situation  of  the  roof. 
We  can  not  sav  but  the  iurv  were  justifiable  in  disbelieving 
that  witness  upon  the  inherent  improbabilities  of  his  story,  or 
from   his  manner  of  testifying.     Besides,  upon  that  question 
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there  was  evidence  tending  to  show  a  promise  by  the  super- 
intendent to  have  the  rock  removed,  thus  taking  the  risk 
upon  the  master  during  the  time  following  the  notice  and  prom- 
ise to  repair.     Whart.  on  Neg.  sec.  220. 

The  age,  and  the  circumstance  of  the  boy  being  under  the 
control  of  his  father,  were  also  to  be  considered. 

We  express  no  opinion  as  to  the  damages  being  excessive, 
but,  for  the  error  pointed  out,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  leave  to  plaintiff  to  amend  his 
declaration. 


Judgment  reversed. 


Edwakd  S.  Wilson 

v. 

Alex.  L.  Byeks  et  al. 

1.  Mistake — correcting  a  patent  for  land  entered.  Where  a  party  en- 
tered a  quarter  of  land  in  township  4  north  of  a  base-line,  and,  being 
unable  to  complete  the  payment,  attempted  to  relinquish  the  east  half 
thereof,  but,  by  mistake,  the  quarter  was  described  as  in  township  4  south, 
aud  a  patent  was  issued  to  his  assignee  for  the  west  half  of  the  tract  so 
entered,  describing  it  as  in  township  4  south,  instead  of  4  north,  and  pos- 
session was  taken,  at  the  time,  of  the  right  tract,  and  continued  until  it 
was  entered  and  purchased  of  the  United  States  by  the  defendant,  it  was 
held,  on  bill  filed  to  correct  the  mistake,  etc.,  that  the  complainant  hold- 
ing under  the  original  purchaser  was  entitled  to  have  the  mistake  cor- 
rected, and  compel  the  defendant  to  convey  the  legal  title  to  them. 

2.  Same — must  be  mutual.  Where  a  mistake  is  alleged  in  the  patent 
from  the  United  States  for  a  tract  of  hind,  it  is  not  sufficient  to  show  a 
mistake  in  the  application  of  the  patentee,  but  it  must,  be  shown  that  the 
mistake  was  mutual,  and  that  the  land  officers,  in  selling,  intended  to 
have  sold  the  tract  claimed. 

3.  Laches — not  imputed  to  one  in  peaceable  possession.  Laches  can  not 
be  imputed  to  one  in  the  peaceable  possession  of  land,  for  delay  in  resort- 
ing to  a  court  of  equity  to  correct  a  mistake  in  the  description  of  the 
premises  in  any  of  the  conveyances  through  which  lie  deduces  title.  His 
possession  is  notice  to  the  world  of  his  equitable  rights,  and  he  need  not 
assert  them  until  he  may  find  occasion  to  do  so. 
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4.  Trust — when  party  acquiring  legal  title  will  be  declared  a  trustee  for 
the  equitable  owner.  Where  a  certain  tract  of  land  is  in  fact  purchased  of 
the  United  States,  but  the  same  is  misdescribed  in  the  patent  issued 
therefor,  and  a  party,  having  notice  by  actual  possession  of  those  claiming 
under  the  purchaser,  acquires  the  legal  title  to  the  land  from  the  govern- 
ment, it  will  be  held  in  fraud  of  the  rights  of  the  equitable  owners,  and  he 
will  be  regarded  as  holding  the  legal  title  in  trust  for  them. 

Appeal  from  the  Circuit  Court  of  Jasper  county  ;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

Messrs.  Wilson  &  Hutchinson,  for  the  appellant. 

Messrs.  Eobinson,  Knapp  &  Shutt,  and  Mr.  Finney  D. 
Preston,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  chancery  in  this  case  charged  that,  about  April 
20,  1820,  one  David  Rawlings  applied  at  the  Shawneetown 
land  office,  in  this  State,  to  enter  the  whole  of  the  south-east 
quarter  of  section  34,  township  4  north  of  the  base-line,  range 
10  east  of  the  third  principal  meridian,  and  paid  the  partial 
payment  thereon  then  permitted  by  law;  that  afterwards, 
being  unable  to  pay  for  the  whole  of  said  tract,  he  relin- 
quished to  the  United  States  the  east  half  of  the  quarter 
section,  retaining  the  \yest  half;  that  he  assigned  his  certifi- 
cate of  entry  to  one  James  Elliott,  who  completed  the  pay- 
ment for  said  west  half,  received  a  certificate  of  purchase 
therefor,  and  which  passed  into  a  patent  from  the  United 
States  to  James  Elliott,  as  assignee  of  David  Rawlings,  in 
which  patent  the  land  is  described  as  being  in  township  num- 
ber 4  south,  instead  of  north  of  the  base-line;  that  Elliott 
afterward  sold  and  conveyed  the  tract  to  one  Thomas  W.  Lil- 
ley,  describing  correctly  in  the  deed  the  land  as  the  west  half 
of  the  south-east  quarter  of  section  34,  township  4  north, 
range  10  east,  etc.;  that  in  1841,  Lilley  platted  part  of  this 
tract  in  town  lots,  which  are  now  part  of  the  town  of  Ohrey, 
and  sold  and  conveyed  several  of  the  lots  to  the  complain- 
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ants;  that  in  February.  1871,  Edward  S.  Wilson,  the  defend- 
ant, procured  patents  from  the  United  States  to  said  west 
half  of  south-enst  quarter  of  section  34,  township  4  north, 
range  10  east,  etc.,  and  claims  to  own  the  same;  that  the 
patent  of  Wilson  constitutes  a  cloud  on  complainants'  title, 
and  prays  that  Wilson  be  ordered  to  convey  to  them,  etc. 

The  court  below,  on  hearing  upon  proofs,  decreed  the  relief 
prayed,  and  defendant  appealed  from  the  decree. 

It  is  conceded  by  appellant's  counsel  that  the  entrv  of  and 
payment  for  public  land  give  better  title,  in  equity,  than  a 
subsequent  patent  to  another  person.  The  important  question 
in  the  case,  then,  and  the  only  real  subject  of  dispute,  is  one 
of  fact:  what  tract  of  land  did  David  Rawlings  buy,  or  intend 
to  buy,  of  the  United  States;  and,  also,  what  tract  did  the 
United  States  sell  to  him? 

The  cause  was  heard  below  upon  an  agreed  statement  of 
facts,  in  addition  to  the  documentary  testimony,  and  the 
depositions  of  Alexander  and  Keefer,  former  registers  of  the 
Palestine  and  Springfield  land  offices. 

It  appears  that  the  original  application  by  David  Rawlings 
to  enter  land  April  11,  1820,  and  the  certificate  of  such  entry 
then  issued  to  him  at  the  Shawneetown  land  office,  are  lost; 
that  Michael  Rawlings.  father  of  David  Rawlingc,  settled  with 
his  family  on  the  west  half  south-east  quarter  section  34,  town- 
ship 4  north,  range  10  east,  third  principal  meridian,  in  the 
fall  of  1820;  built  a  house  thereon  and  resided  in  it.  and 
inclosed  part  of  the  tract.  His  son  David  lived  with  him  in 
his  family.  They  lived  there  till  the  spring  of  1823,  when 
Michael  Rawlings  sold  said  tract  to  James  Elliott,  who  moved 
into  the  house  and  took  possession  in  the  fall  of  1823,  and  made 
additional  improvements  thereon.  Elliott  lived  there  until 
1837,  when  he  sold  and  conveyed  the  said  tract  to  Thomas  W. 
Lilley,  describing  it  correctly  in  his  deed.  Lilley  took  posses- 
sion and  inclosed  the  whole  tract,  and  lived  on  the  same  until 
his  death,  in  1869.  He  platted  part  of  it  as  an  addition  £o 
Olney,  and  many  of  the  lots  had  been  sold  by  him,  among  which 


1875.]  Wilson  v.  Byers  et  at.  79 

Opinion  of  the  Court. 

are  those  claimed  by  complainants.  Lilley's  widow  continues 
to  occupy  part  of  said  land  as  her  homestead.  Since  their  pur- 
chase, complainants  have  been  in  actual  possession  of  their 
lots,  and  have  erected  buildings  on  them.  Clark  D.  Still- 
well,  on  September  24,  1854.  obtained  a  certificate  of  entry, 
at  the  Shawneetown  land  office,  for  the  north-west  quarter  of 
south-east  quarter  of  section  34,  township  4  south,  range  10 
east,  third  principal  meridian,  and  went  on  the  same  in  1855, 
made  some  improvements,  and  has  since  sold  and  conveyed 
said  tract  to  Joseph  P.  Stil.lwe.ll.  This  certificate  was,  how- 
ever, cancelled  June  12,  1855,  by  th,e  Commissioner  of  the 
General  Land  Office,  as  interfering  with  a  previous  sale  of 
the  west  half  of  the  quarter  to  David  Rawlings,  April  11, 
1820. 

White  county,  in  which  the  west  half  south-east  quarter  34, 
4  south,  10  east,  third  principal  meridian,  is  situated,  has  sold 
and  conveyed  to  Joseph  P.  Still  well  the  south-west  quarter 
of  south-east  quarter  34,  4  south,  10  east,  third  principal 
meridian,  it  having  been  previously  vested  in  the  countv  as 
swamp-land,  under  the  act  of  Congress  granting  the  swamp- 
lands; since  which  sale  by  the  county,  both  said  forties  in 
south-east  quarter  34,  township  4  south,  have  been  occupied 
by  said  Stillwell  and  his  grantees,  who  have  improved  the 
same. 

The  west  half  south-east  quarter  34,  4  south,  10  east,  third 
principal  meridian,  was  wild  and  unoccupied  land  prior  to 
StillwelTs  entry,  in  1855.  Neither  Michael  Rawlings,  David 
Rawlings  nor  James  Elliott,  ever  lived  on  said  last  tract  of 
land,  or  claimed  title  to  it,  or  lived  in  White  countv.  Edward 
S.  Wilson,  the  defendant,  is  a  lawyer  of  several  vears'  prac- 
tice, and  has  been  engaged  in  abstracting  titles  to  land,  in 
Olney,  and  has  lived  there  several  years. 

From  the  above  recited  facts,  there  can  be  no  doubt  what 
land  Rawlings  intended  to  purchase,  and  supposed  he  had 
purchased,  and  what  land  Elliott,  as  his  assignee,  intended  to 
complete  the  purchase  of,  and  supposed  he  had  done  so;  that 
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it  was  the  eighty-acre  tract  in  4  north;  and  that  the  defendant 
was  chargeable  with  constructive  notice  of  whatever  equita- 
ble rights  they  and  the  complainants  had  thereto. 

But  this,  of  itself,  is  not  enough.  The  mistake,  to  be  re- 
lieved against,  must  have  been  mutual,  and  the  land  officers 
making  sale  of  the  land,  as  well,  must  have  intended  to  sell 
this  same  tract.  Rawlings  might  have  made  a  mistake  in  his 
original  application  to  enter  the  land,  and  have  wrongly  de- 
scribed it  as  in  4  south ;  but  this  original  application  is  lost, 
as  well  as  the  certificate  of  the  entry  issued  to  him,  and  we 
have  to  look  to  the  official  records  of  the  land  offices  for  evi- 
dence upon  the  point. 

We  may  first  say  that,  in  1820,  when  this  entry  was  made, 
the  United  States  was  selling  its  lands  at  $2  per  acre,  one- 
fourth  of  the  purchase  money  being  required  to  be  paid  in 
cash  at  the  time  of  the  entry,  and  the  balance  in  annual  pay- 
ments. 

We  have,  then,  in  evidence  an  extract  from  ledger  D  of 
the  register's  office,  Shawneetown  land  office,  where  we  find 
that  on  April  11,  1820,  is  recorded  the  fact  that  on  that  day 
"David  Rawlings,  of  Edwards  county,  Illinois,  bought  the 
S.  E.  \  of  sec.  34,  in  township  No.  4  N.,  R.  10  E.,  for  $320;" 
that  on  the  same  day  he  is  credited,  "  By  cash,  $80."  In  this 
entry,  the  letter  "  N,"  after  the  township,  is  in  red  ink,  and 
appears  above  the  line  of  the  rest  of  the  entry.  This  is  a  sus- 
picious circumstance,  and  renders  it  unsatisfactory  what  the 
original  entry  was. 

We  have  next  the  following: 

"  Receiver's  Office,  at  Shawneetown,  III., 

"11th  April,  1820. 
"Sundries  Dr. —  To  sales  of  public  lands: 

"  David  Rawlings,  for  purchase  money  of  S.  E.  i  of  sect. 
34,  T.  4  N.,  R.  10  E.,  160  acres,  purchased  11th  April, 
1820 $320 
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"Cash  account  Dr. — To  sundries: 

"To  David  Rawlings,  for  first  installment  of  purchase 
money  of  S.  E.  I  sec.  34,  T.  4  N.,  R.  10  K,  purchased 
11th  April,  1820,  per  receipt  7048 $80." 

This  is  a  record  from  journal  F  of  the  receiver's  office  of 
the  Shawneetown  land  office,  dated  11th  April,  1820. 

We  have,  then,  the  following: 

"1820,  11th  April— 7048— David  Rawlings— 1— 80— S.  E. 
34_4  1ST. — 10  E.— 160." 

This  extract  is  from  a  book  in  the  register's  office  of  said 
land  office,  marked  ''Registry  of  Receipts,"  and  is  the  record 
kept  by  the  register  of  the  receipts  given  by  the  receiver, 
and  shows  that  on  the  11th  of  April,  1820,  David  Rawlings 
had  presented  to  him  for  registry  the  receipt  of  the  receiver 
for  first  payment  of  $80  for  the  south-east  quarter  of  34, 
township  4  north,  range  10  east,  160  acres,  and  that  said 
receipt  was  numbered  7048. 

These  last  two  entries  in  the  receiver's  and  register's  books 
are  unexceptionable  in  appearance,  there  being  no  suspicious 
circumstance  of  alteration  whatever  connected  with  them. 

The  above  exemplifications  from  the  records  of  the  Shaw- 
neetown land  office  constitute  all  the  entries  on  any  of  said 
books  relating  to  this  tract  of  land,  from  April  11, 1820,  until 
June  25, 1829.  On  the  day  last  named,  James  Elliott,  assignee 
of  David  Rawlings,  completed  the  entry  of  Rawlings,  in  ac- 
cordance with  an  act  of  Congress  then  in  force,  by  relinquish- 
ing to  the  United  States  the  east  half  of  the  quarter  section 
— describing  it,  as  the  record  shows,  as  in  4  south — and  pav- 
ing the  balance  due  for  the  west  half,  and  receiving  therefor 
Shawneetown  final  certificate  number  1150,  which  also  de- 
scribes the  tract  as  in  4  south.  It,  however,  also  describes 
the  tract  as  purchased  by  David  Rawlings,  April  11,  1820, 
and  that  Elliott,  his  assignee,  has  completed  payment  of  it. 
The  entries  of  the  transaction  in  the  journals  of  both  the 
receiver's  and  register's  offices  of  the  Shawneetown  land  office, 
6 — 77th  III. 
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under  date  of  June  25,  1829,  describe  the  tract  as  in  4  south, 
and  the  patent  to  Elliott  describes  it  as  in  4  south.  There  is 
no  doubt,  from  the  evidence,  that,  by  the  records  of  the  gen- 
eral land  office,  at  Washington,  the  west  half  south-east  quarter 
34,  township  4  north,  range  10  east,  third  principal  meridian, 
at  this  last  date  and  afterward,  appeared  to  be  vacant.  The 
commissioner  of  that  office  informed  the  register  and  receiver 
of  the  local  office,  by  letter  of  February  11,  1870,  that  it  so 
appeared,  and  directed  them  to  hold  the  same  subject  to  entry, 
etc.;  but  there  is  no  exemplification  in  evidence  of  any  record 
from  the  general  land  office  except  that  of  Elliott's  relinquish- 
ment and  his  final  certificate,  number  1150.  There  is  no  evi- 
dence as  to  Rawlings'  original  certificate. 

After  the  entry  by  Iiawlings,  April  11,  1820,  the  Palestine 
land  district  was  created  from  territory  of  the  Shawneetown 
land  district,  and  the  tract  in  4  north  of  the  base-line  fell  in 
the  former  district,  the  south  line  of  the  Palestine  district 
being  the  base-line,  and  that  line  being  the  north  boundary 
of  the  Shawneetown  land  district. 

The  Palestine  land  office  was  opened  in  the  fall  of  1820. 
As  the  entry  by  Rawlings  was  at  the  Shawneetown  land  office, 
and  at  the  time  this  tract  in  4  north  was  in  that  land  dis- 
trict, Elliott  had  to  complete  the  purchase  at  the  Shawnee- 
town office. 

The  plat-books  and  the  tract-books  of  both  these  offices 
furnish  further  evidence  that  it  was  the  tract  in  4  «or£/i  which 
Rawlings  purchased,  and  Elliott,  his  assignee,  completed  pay- 
ment for. 

On  the  plat-book  of  the  Shawneetown  land  office  there  is 
no  entry  of  the  purchase  by  Rawlings  of  the  south-east  quar- 
ter of  this  section  in  township  4  south,  but,  on  the  contrary, 
the  first  entry  thereon  was  the  noting  on  the  north-west  quar- 
ter of  south-east  quarter  of  34,  4  south,  of  the  entry  of  that 
by  Clark  D.  Still  well,  September  2,  1854,  and  indicated  on 
the  plat  by  the  figures  "21,236,,"  that  being  the  number  of 
Still  well's  certificate.     No  other  entry  appears  on  said  plat- 
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book  until,  in  pursuance  of  an  order  from  the  Commissioner 
of  the  General  Land  Office,  the  register  of  the  Shawn eetown 
land  office  was  directed  to  make  entry  of  approved  list  num- 
ber 1  of  swamp-lands,  opposite  each  of  said  tracts,  on  his 
books,  of  the  words,  "  Swamp-land,  Act  September  28,  1850  ; 
approved  May  19,  1855,  in  list  1."  In  this  list  of  swamp- 
lands are  south  half  south-east  quarter  34,  4  south,  10  east, 
third  principal  meridian,  and  north-east  quarter  south-east 
quarter  34,  4  south,  10  east,  third  principal  meridian.  This 
the  register  complied  with,  by  noting  on  said  plat-book,  on 
said  swamp-land  tracts,  the  words,  "  State,  Act  28th  Septem- 
ber, 1850,"  and  also  by  entering  on  the  tract-book  the  above 
words  ordered  to  be  inserted  by  said  commissioner;  and  thus, 
with  the  Stillwell  entry,  completing  the  disposition  of  the 
whole  quarter  section  south  of  the  base-line. 

Upon  the  tract-book  of  the  Palestine  land  office  there  was 
the  following  original  entry  upon  the  plat  of  this  tract: 
"W.  H.  S.  E.  34,  4,  10,  David  Rawlings,  S.  T.  Cert.  1150;" 
the  above  abbreviations  standing  for  west  half  south-east 
quarter  section  34,  township  4,  range  10;  the  letters  "  S.  T. 
Cert."  meaning  Shawneetown  certificate,  and  the  figures  1150, 
the  number  of  the  final  certificate  under  which  the  entry  was 
concluded. 

On  the  plat  of  the  tract  upon  the  plat-book  of  the  Pales- 
tine land  office  was  the  following  original  entry:  ''  S.  T. 
1150." 

If  the  tract  which  Rawlings  applied  to  enter,  and  Elliott 
concluded  the  entry  of,  were  in  township  4  south  of  the  base- 
line, these  entries  should  not  appear  on  the  books  of  the  Pales- 
tine land  office,  as  it  only  had  to  do  with  lands  lying  north  of 
the  base-line. 

So,  too,  had  the  tract  been  in  4  south,  the  fact  of  the  entry 
should  have  been  noted  on  the  plat-book  of  the  Shawneetown 
land  office,  an<J  said  book  should  not  have  remained  wholly 
blank  respecting  this  quarter  section  until  in  1854,  when  the 
entry  of  the  northwest  quarter  of  it  by  Clark  D.  Stillwell   is 
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noted  by  the  figures  21,236,  and  subsequently  the  grant  of  the 
remainder  as  swamp-land  to  the  State  is  noted  upon  it. 

These  original  entries  upon  the  Palestine  office  plat  and 
tract-books  were  subsequently,  in  1870,  at  the  time  of  Wil- 
son's entry,  erased  by  the  deputy  register  of  the  land  office 
at  Springfield — to  which  latter  office,  in  1855  or  185G,  all 
books  and  papers  of  all  the  other  land  offices  in  the  State 
were  sent,  and  they  closed — in  correction  of  a  supposed  mis- 
take, and  an  entry  of  Wilson's  purchase  was  made  instead. 

It  is  needless  to  enlarge  upon  the  evidence.  It  is  palpable, 
from  the  proofs  furnished  by  the  books  of  the  Shawneetown 
and  Palestine  land  offices,  that  the  tract  which  the  land  offi- 
cers intended  to  and  did  sell  to  Pawlings,  April  11,  1820,  and 
which  they  received  final  payment  for  from  Elliott,  Rawlings' 
assignee,  June  25,  1829,  was  the  west  half  of  south-east  quar- 
ter section  34,  township  4  north  of  the  base-line,  of  range  10 
east  of  the  third  principal  meridian,  and  that  in  Elliott's 
relinquishment,  Shawneetown  final  certificate  number  1150, 
and  patent,  there  was  a  mistake  made  in  the  description  of 
the  tract,  describing  it  as  in  4  south,  instead  of  4  north. 

It  is  insisted  that  Elliott  has  not  paid  for  the  tract  in  full, 
because  it  was  in  part  paid  for  by  Elliott's  relinquishment 
of  east  half  of  south-east  quarter  34,  township  4  south,  range 
10  east,  etc.,  and  Elliott  had  no  title  to  that;  but  it  was  the 
east  half  south-east  quarter  34,  township  4  north,  etc.,  which 
was  actually  relinquished  by  Elliott,  there  being  a  mistake 
in  describing  it  as  in  4  south. 

It  is  insisted,  too,  that  there  has  been  such  laches  as  should 
bar  the  claim  for  relief. 

Laches  can  not  be  imputed  to  one  in  the  peaceable  posses- 
sion of  land,  for  delay  in  resorting  to  a  court  of  equity  to 
correct  a  mistake  in  the  description  of  the  premises  in  one 
of  the  conveyances  through  which  the  title  must  be  deduced. 
Mills  v.  Lockwood,  42  111.  112.  The  possession  is  notice  to 
all,  of  the  possessor's  equitable  rights,  and  he  need  to  assert 
them  only  when  he  may  find  occasion  to  do  so. 
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The  tract  was  purchased  by  Wilson,  with  "Porterfield " 
scrip,  which  was  worth  $5  per  acre,  because  applicable  to 
unoifered  lands;  and  it  is  insisted  that  it  was  erroneous  to 
compel  Wilson  to  convey  to  complainants  the  rights  held  by 
him  under  this  scrip;  that  it  was  an  appropriation  of  this 
scrip  to  complainants'  use  without  consideration.  But  Wil- 
son purchased  the  land  with  notice  and  in  consequent  fraud 
of  the  rights  of  the  complainants  or  their  grantor,  and  held 
the  title  Avhich  he  acquired  but  as  their  trustee. 

Whatever  the  sum  he  might  have  paid  for  the  land,  it 
would  in  nowise  affect  complainants'  right  to  a  conveyance 
of  the  legal  title. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Jesse  J.  Yoakum  et  al. 

V. 

William  Yoakum  et  al. 

1.  Mental  capacity  to  contract — reasonableness  of  the  contract  map 
be  considered  on  the  question.  On  the  question,  whether  a  party  has  the 
mental  capacity  to  contract,  where  undue  influence  is  alleged  in  procuring 
the  same,  it  seems  that  the  reasonableness  of  the  contract  made  may  be 
considered. 

2.  Evidence — when  a  clear  preponderance  is  required.  Where  a  father, 
of  great  age,  as  well  as  ignorant  and  infirm,  conveyed  his  real  estate  to  his 
sons,  in  consideration  he  should  have  a  lease  of  them  for  life  for  the  sup- 
port of  himself  and  wife,  and  one  of  the  sous  took  him  to  an  attorney, 
who,  at  the  instance  of  the  son,  altered  the  deed  by  inserting  a  provision 
that  the  grantees  should  furnish  the  father  a  support  during  life,  it  was 
held,  that  the  change  was  so  manifestly  against  the  interest  of  the  father, 
that  a  court  of  equity  would  not  act  upon  the  assumption  that  it  was 
made  by  the  father's  deliberate  consent,  unless  the  proof  to  that  effect  was 
entirely  clear  and  convincing. 

3.  Chancery — enforcing  performance  of  condition  upon  which  a  convey- 
ance is  made.  Where  a  father  made  a  conveyance  of  all  his  lands  to  his 
five  sons,  upon  the  consideration  that  he  was  to  have  the  use  and  control 
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of  the  same  during;  life,  for  his  support  and  maintenance,  and  that  the 
sons  should  pay  their  sister  $1000  as  her  share  of  the  estate,  and  the  sons 
took  possession  of  the  land,  and  refused  to  give  their  father  a  life  lease 
of  the  same,  it  was  held,  that  a  court  of  equity  would  enforce  the  contract 
as  made,  and  compel  the  sons  to  surrender  possession  to  their  father,  and 
pay  him  for  the  rents  and  profits,  less  the  taxes,  and  money  expended  for 
necessary  repairs,  and  to  execute  a  lease  of  the  same  to  the  father  for  life, 
and  declare  the  claim  of  the  sister  a  lien  on  the  land,  payable  at  the  father's 
death. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Chaules  S.  Zaxe,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  appellees  against  appellants 
and  others,  praying  that  certain  conveyances  of  lands  in  San- 
gamon and  Menard  counties  be  set  aside. 

The  material  allegations  of  the  bill,  as  finally  amended, 
are:  The  complainant  William  Yoakum,  prior  to  and  at 
the  time  of  his  marriage  with  the  complainant  Letitia,  was 
the  owner  of  certain  described  real  estate  in  the  counties  of 
Sangamon  and  Menard,  and  had  five  grown  sons  by  a  former 
marriage — George,  Isaac  R..  Milton,  James  C.  and  Jesse  J. — 
who  are  made  defendants.  Sometime  subsequent  to  the  mar- 
riage, and  at  the  instance  of  these  sons,  the  complainant  Wil- 
liam being  then  over  eighty  years  of  age,  and  the  complain- 
ant Letitia  fifty  years  of  age,  and  both  being  infirm,  and 
unable  either  to  read  or  write,  they  conveyed  the  lands  to 
them,  with  the  understanding  and  upon  the  sole  consideration 
that  they  should  execute  to  the  complainant  William,  or  have 
reserved  to  him,  in  legal  form,  a  life  estate  in  said  lands,  so 
that  he  would  have  a  certain  and  ample  support  therefrom, 
within  his  own  control,  during  his  natural  life. 

It  is  charged  that  the  complainant  William,  being  ignorant 
of  legal  forms,  unable  to  read  or  write,  and  very  infirm;  signed 
the  deeds  for  the  lands  as  requested,  supposing  that  a  life 
estate  had  been  reserved  in  the  deeds,  or  that  it  would  be  se- 
cured to  him  immediately  after  executing  the  deeds;  that  as 
soon  as  he  ascertained  that  the  lease  had  not  been  reserved  in 
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the  deeds,  and  that  the  defendants  were  making  no  mention 
of  executing  one  separately,  and  after  frequent  requests,  Jesse 
Yoakum,  one  of  the  defendants,  took  the  complainant  Wil- 
liam before  his  attorney,  to  have  the  life  lease  prepared;  and 
after  the  attorney  and  Jesse  consulted  together,  Jesse  had  the 
attorney  to  interline  in  the  deeds  these  words:  "And  as  a 
further  consideration  for  this  conveyance,  the  said  parties  of 
the  second  part  hereby  agree  and  promise  to  furnish  to  said 
William  Yoakum,  party  of  the  first  part,  all  necessary  sup- 
port, maintenance  and  care  for  him  during  his  natural  life, 
and  a  lien  is  hereby  expressly  reserved  upon  said  lands  to 
secure  such  support,  maintenance  and  care ;"  that  Jesse  told 
the  complainant  this  language  was  as  good  as  a  life  lease;  that 
it  was  inserted  in  the  deeds  by  Jesse  without  any  particular 
reference  to  the  wishes  of  complainants,  and  that  it  was  done 
as  a  mere  evasion  of  the  contract  to  make  a  life  lease. 

It  is  also  further  charged  that,  since  the  execution  of  the 
deeds,  the  defendants  have  succeeded  in  getting  all  the  per- 
sonal property  of  the  complainant  William;  that  the  defend- 
ants gave  no  consideration  for  the  deed  except  their  said 
agreement;  that,  since  the  execution  of  the  deeds,  the  defend- 
ants have  had  the  lands  partitioned  by  order  of  the  circuit 
court  of  Sangamon  county  ;  that  they  have  encumbered  or  sold 
some  portions  of  the  land  ;  that  they  have  failed  to  provide 
for  the  support  of  the  complainants,  and  have  taken  posses- 
sion of  the  lands,  to  the  exclusion  of  the  complainant  Wil- 
liam ;  and  that  the  defendants  have  fixed  up  an  old  school 
house  on  an  acre  of  land  as  a  residence  for  the  complainant 
Letitia. 

The  joint  answer  of  the  defendants,  except  Polly  Ann 
Penny,  admits  the  execution  of  the  deeds  by  the  complain- 
ants, as  charged,  but  alleges  that  it  was  the  voluntary  act  of 
the  complainants;  that  the  contents  of  the  deeds  were  -fully 
made  known  and  explained  to  them  ;  that  the  defendants  actu- 
ally paid  $250,  and  the  Balance  was  an  advancement  to  them 
by  their   father;  that   the  complainant  William  did  not,  nor 
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did  he  have  any  reason  to,  expect  that  a  lease  would  be  exe- 
cuted on  a  separate  paper,  or  otherwise.  It  admits  that,  after 
the  execution  of  the  deeds,  their  father  expressed  a  desire  that 
some  provision  for  his  support  be  made,  secured  upon  the 
lands ;  that  the  defendant  Jesse,  and  his  father,  called  upon 
an  attorney,  to  whom  the  complainant  William  personally 
explained  his  wishes,  and  the  attorney  prepared  and  explained 
to  him  the  provision  set  out  in  the  bill;  and  after  it  was  fully 
explained  to  him,  the  attorney  wrote  it  in  the  deeds,  by  direc- 
tion of  the  complainant  William,  as  it  now  appears/ and  that 
the  deeds  were  then  delivered  to  Jesse  Yoakum,  and  placed 
upon  record.  It  concludes  by  professing  the  defendants'  wil- 
lingness to  keep  the  complainant,  their  father,  and  provide 
for  his  support,  etc. 

Polly  Ann  Penny's  answer  alleges:  she  is  the  daughter  of 
the  complainant  William;  claims  a  lien  upon  the  lands  for 
$1000,  which  it  was  agreed  between  her  father  and  his  sons 
should,  in  the  distribution  of  the  lands,  be  paid  to  her,  and 
alleges  this  agreement  to  have  been  a  part  of  the  considera- 
tion of  the  conveyance  of  the  lands.  She  also  hied  a  cross- 
bill, setting  up  the  same  facts  as  in  her  answer,  and  praying 
that  the  payment  of  the  $1000  be  declared  to  be  a  lien  upon 
the  lands. 

No  answer  was  filed  to  the  cross-bill,  and  the  parties  de- 
fendant thereto  were  defaulted. 

Evidence  was  heard,  which  it  will  be  unnecessary  to  refer 
to,  as  it  will  be  sufficiently  noticed  in  the  opinion. 

The  following  is  the  substance  of  the  decree,  and  recitals 
therein  : 

"The  court  finds,  by  the  decree,  that  the  deeds  in  the  plead- 
ings mentioned  were  executed  by  reason  of  undue  influence 
exercised  over  the  minds  of  the  complainants  by  certain  of 
the  defendants. 

"The  court  further  finds  that,  at  the  time  of  the  execution 
of  the  deeds,  it  was  understood  by  the  complainants  that  they 
were  to  receive,  contemporaneously  with  the  execution  of  the 
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deeds,  a  life  lease  from  the  grantees,  or  that  a  reservation 
should  be  made  in  the  deeds  securing  to  the  complainants  the 
full  possession  and  enjoyment  of  the  lands  mentioned  in  the 
deeds,  during  their  natural  lives. 

"The  court  further  finds,  that  the  interlineation  made  in 
the  deeds — set  out  in  exhibit  "A" — was  supposed  by  the  par- 
ties to  the  deeds  to  convey  or  reserve  to  the  grantors  an  inter- 
est for  lite  in  the  property  conveyed  by  them,  but  the  court 
finds  that  the  deeds  so  interlined  did  not  express  the  true  in- 
tent and  meaning  of  the  parties  to  the  deeds. 

"'And  the  court  further  finds,  that  complainant  William 
Yoakum  was  infirm  in  body  and  mind  ;  that  neither  of  the 
complainants  could  read  or  write,  and  that  they  had  but  im- 
perfectly understood  the  nature  of  the  transaction. 

"The  court,  therefore,  orders  that  the  deeds  be  set  aside,  and 
possession  delivered  to  William  Yoakum;  that  Letitia  Yoak- 
um pay  to  the  grantees  in  the  deeds  $2^0,  and  that  the  cross- 
bill of  Polly  Ann  Penny  be  dismissed." 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appel- 
lants. 

Messrs.  Cullom,  Schoees  &  Mather,  Messrs.  Herndon 
&  Orendorff,  and  Messrs.  Rosette  &  Bro.,  for  the  appel- 
lees. 

Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court  : 

We  can  not  concur  in  the  view  of  the  court  below,  that  the 
deeds  were  made  by  the  complainants  by  reason  of  the  undue 
influence  of  the  defendants,  or  either  of  them,  over  their 
minds.  The  evidence  preserved  in  therecord  shows  that  they 
were  old,  ignorant  and  infirm,  and  they  were,  consequently 
more  liable  to  be  deceived  and  misled  than  would  have  been 
possible  otherwise;  yet  there  was  sufficient  capacitv  to  con- 
tract, and  the  evidence  is  they  did  contract,  and  the  deeds 
Avere  voluntarily  executed  in  attempted  compliance  with  their 
part  of  the  contract. 
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In  our  opinion,  however,  the  clear  preponderance  of  the 
evidence  is,  the  deeds  were  executed  upon  the.  consideration 
that  the  complainant  William  was  to  have  the  use  and  abso- 
lute control  of  the  lands  during  his  life;  that  his  five  sons,  to 
whom  the  conveyances  were  made,  were  to  pay  the  complain- 
ant Letitia  $250  for  signing  the  deeds  and  relinquishing  her 
dower,  which  has  been  paid,  and  that  they  were  also  to  pay 
their  sister,  Polly  Ann  Penny,  $1000.  This  was  not  so  un- 
reasonable as  to  raise  a  presumption  of  want  of  capacity  in. 
the  complainant  William.  It  guaranteed  to  him  a  home  and 
certain  support  during  his  life,  and  it  provided  for  what  we 
are  led  to  suppose  was  a  reasonably  fair  division  of  his  prop- 
erty among  his  children,  after  his  death. 

In  view  of  the  great  age,  as  well  as  ignorance,  of  the  com- 
plainant William,  taken  in  connection  with  the  other  evidence, 
wTe  do  not  regard  the  alteration  in  the  deeds,  made  by  the 
attorney,  as  being  his  act.  We  have  no  doubt  the  attorney 
acted  in  good  faith,  and  supposed  what  he  was  doing  was  the 
desire  of  both  parties  present  ;  but  it  is  apparent,  from  the 
evidence,  he  assumed,  as  it  was  quite  natural  he  should,  that 
there  was  a  complete  understanding  between  them,  and  that 
the  desire  of  the  one  was  the  desire  of  the  other.  It  is  now 
evident  this  was  not  the  fact.  Jesse  wanted  the  immediate 
control  of  the  property  for  himself  and  brothers,  while  his 
father  wanted  its  control  during  his  life. 

The  attorney  says:  "I  don't  recollect  whether  there  was 
anything  said  about  a  life  lease,  or  any  other  kind  of  lease; 
indeed,  I  can  not  remember  the  language  employed  by  any 
of  them,  but  I  ascertained,  as  I  thought,  from  the  conversa- 
tion between  them,  that  it  was  the  desire  of  all  the  parties  to 
the  deeds,  so  far  as  they  were  represented  there,  that  the  old 
gentleman  should  have  a  support  secured  upon  these  lands  in 
some  way  or  other.  *  *  *  My  suggestion  seemed  to 
meet  their  approbation." 

The  evidence  of  the  complainant  is  positive,  that  neither 
at  that  time,  nor  at  any  other,  did  he  want  or  consent  to  any- 
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thing  short  of  a  lease  of  the  lands  for  his  life;  and  that  such 
was  the  understanding  and  intention  when  he  executed  the 
deeds,  is,  as  Ave  have  before  observed,  shown  by  a  clear  pre- 
ponderance of  the  evidence. 

It  is  so  manifestly  against  the  interest  of  an  old,  helpless 
nlan  to  surrender  the  present  means  of  a  comfortable  support, 
and  accept,  in  lieu  thereof,  mere  individual  obligations  to 
maintain  him,  even  if  the  obligors  are  his  own  children,  that 
a  court  of  equity  should  never  act  upon  the  assumption  that 
it  has  been  done,  unless  the  proof  to  that  effect  is  entirely 
clear  and  convincing.  In  the  present  case,  such  proof  is 
wanting. 

We  are  of  opinion  that  the  contract,  as  made,  should  be 
carried  into  effect. 

The  decree  of  the  court  below  will  be  reversed,  and  the 
cause  will  be  remanded  to  that  court,  where  a  decree  will  be 
entered  directing  the  defendants,  to  whom  the  conveyances  were 
made,  to  surrender  immediate  possession  of  the  lands  to  the 
complainant  William,  and  execute  to  him  a  lease  for  the  same 
during  his  life;  that  thereafter  an  account  be  taken  of  the 
rents  and  profits  of  the  land,  after  deducting  such  sums  as 
have  been  paid  for  taxes  and  necessary  repairs,  during  the 
time  such  defendants  have  had  possession  thereof,  which  shall 
be  paid  to  the  complainant;  and  that  the  claim  of  Polly  Ann 
Penny  be  declared  a  lien  upon  said  land,  payable  at  the  death 
of  the  complainant  William. 

Decree  reversed,. 

Mr.. Chief  Justice  Walker:  I  think  the  decree  should, 
on  the  authority  of  former  decisions  of  this  court,  be  affirmed. 
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Syllabus. 


HENEY  WlCKENKAMP 
V. 

William  Wickenkamp. 

1.  Exception — must  show  by  whom  made  and  to  what.  An  exception 
should  show  by  which  party  it  is  made,  and  if  it  relates  to  the  admission 
of*  evidence,  whether  it  was  taken  to  the  remarks  of  the  judge  in  respect 
to  its  admissibility,  or  a  refusal  to  allow  the  evidence. 

2.  Evidence — no  error  to  refuse  to  allow  witness  to  state  what  he  has  pre- 
viously stated.  Where  a  witness,  on  his  direct  examination,  has  testified 
substantially  to  the  same  fact  sought  to  be  proved  on  his  redirect  exam- 
ination, there  will  be  no  error  in  refusing  to  allow  him  to  repeat  the 
same. 

3.  Same — of  contract  prior  to  settlement.  If  a  note  is  given  in  settle- 
ment for  services  up  to  its  date,  this  will  not  preclude  the  holder  of  the 
note  from  showing  the  existence  of  a  prior  contract,  by  which  he  was  to 
receive  a  certain  sum  for  his  services  per  year,  under  which  he  performed 
services  after  the  execution  of  the  note. 

4.  Same — discretionary  to  allow  evidence  not  strictly  rebutting.  Although 
evidence  is  not  strictly  rebutting  in  its  character,  it  is  discretionary  with 
the  court  to  admit  or  reject  it,  and  the  exercise  of  the  discretion  can  not 
be  assigned  for  error. 

5.  Same — secondary.  Where  it  is  shown  that  a  note  or  contract  has 
been  destroyed,  parol  evidence  of  its  contents  may  be  resorted  to  for  any 
legitimate  purpose. 

6.  Same — waiver  of  objections  to.  Where  specific  objections  are  made 
to  the  admission  of  testimony,  none  of  which  are  tenable,  other  objections 
must  be  regarded  as  waived. 

7.  Same — improper  evidence  no  ground  of  error  if  not  objected  to.  The 
mere  fact  that  improper  evidence  is  allowed  to  go  to  the  jury,  without 
objection,  can  not  be  urged  as  a  ground  for  reversing  a  judgment. 

8  Same — rebutting  improper  evidence.  The  fact  that  improper  evidence 
is  admitted  without  objection,  will  not  justify  the  adverse  party  in 
resorting  to  the  same  character  of  proof  to  rebut  it. 

9.  Same — how  to  avoid  improper.  Where  improper  evidence  is  admitted, 
the  other  part}r  should  move  to  exclude  it,  or  ask  the  court  to  instruct  the 
jury  to  disregard  it,  and  if  the  court  refuses,  it  will  be  error. 

10.  Instruction — as  to  interest  where  there  are, credits,  construed.  An 
instruction  that  the  jury  should  allow  the  plaintiff  the  amount,  of  the  note 
sued  on  and  the  interest  thereon,  and  should  then  deduct  all  such  credits. 
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payments  and  matters  of  set-off  as  were  shown,  does  not  state  any  rule  for 
the  computation  of  interest,  and  can  not  be  reasonably  construed  as  not 
allowing  payments  at  the  date  they  were  made. 

11.  Contract — when  renewed  by  another,  ceases  to  exist.  Where  a  new 
note  is  given  in  the  place  of  a  former  one  which  is  given  up,  the  old  note 
will  be  no  longer  in  force  for  any  purpose,  and  its  contents  can  not  be 
proved,  if  objected  to  on  this  ground. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibeey,  Judge,  presiding. 

Mr.  O.  C.  Skixxer,  and  Mr.  Joseph  N.  Carter,  for  the 
appellant. 

Messrs.  Wheat  &  Marcy,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  circuit  court  of  Adams  county,  against  appellant,  to 
recover  for  eight  years  and  six  months'  labor  performed  by 
the  plaintiff  for  the  defendant. 

A  trial  of  the  cause  was  had  before  a  jury,  which  resulted 
in  a  verdict  in  favor  of  appellee  for  $2753.85.  The  court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
upon  the  verdict,  to  reverse  which  appellant  brings  the  record 
here. 

It  appears  from  the  testimony,  that  appellee,  who  was  a 
son  of  appellant,  was  21  years  of  age  in  August,  1863,  at 
which  time  he  commenced  work  for  appellant,  and  continued 
until  March,  1872.  On  the  1st  of  March,  1869,  appellant 
gave  appellee  his  promissory  note  for  $2000  on  account  of 
labor  performed.  Subsequently  this  note  was  surrendered, 
and  another  one  given  for  the  same  amount,  bearing  date 
March  1,  1871,  due  in  one  year,  with  ten  per  cent  interest. 
The  suit  is  brought  upon  the  last  note,  and  to  recover  for  three 
years'  labor,  from  March,  1869,  to  March,  1872,  at  $300  per 
annum. 
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The  appellant  filed  a  plea  of  set-off,  under  which  he  sought 
to  establish  an  account  against  appellee,  consisting  of  various 
items  for  money,  goods,  labor  and  rent  of  land,  had  by  appellee 
at  various  times,  amounting  to  a  large  sum  of  money.  It  is 
insisted  by  appellant  that,  under  the  evidence,  many  of  these 
items  should  have  been  allowed  and  set  off  against  appellee's 
claim,  which  the  jury  failed  to  do.  There  was  a  clear  conflict 
of  evidence  upon  the  various  items  of  set-off  embraced  in 
appellant's  account,  which  were  not  allowed  by  the  jury. 
Under  such  circumstances,  the  verdict  of  the  jury  must  be 
regarded  as  final,  unless  it  appears  to  be  manifestly  against 
the  preponderance  of  the  testimony. 

The  decisions  of  this  court  are  uniform  that,  upon  pure 
questions  of  fact,  where  there  is  a  conflict  in  the  evidence,  it 
is  the  peculiar  province  of  the  jury  to  reconcile  and  settle  the 
conflict,  and  when  a  decision  is  reached,  it  will  not  be  dis- 
turbed, unless  the  finding  is  clearly  and  manifestly  against 
the  weight  of  the  evidence.  Appellant,  however,  insists  that 
the  court  erred  in  the  exclusion  of  certain  evidence  offered 
by  him. 

Upon  an  examination  of  the  record  we  do  not  understand 
that  the  court  refused  to  allow  the  proof  which  appellant 
argues  was  admissible.  When  appellant  was  re-examined  by 
his  counsel,  he  was  asked  if,  in  1869,  after  the  giving  of  the 
first  note,  and  before  its  surrender  and  the  making  of  the 
second  note,  he  did  not  furnish  appellee  with  clothing.  This 
question  was  objected  to  as  immaterial.  The  court  remarked, 
"  It  would  make  no  difference;  the  note  is  evidence  of  what 
he  owed  up  to  the  date  of  it/'  The  record  shows  an  excep- 
tion. "Who  excepted,  whether  the  exception  was  to  the 
remark  made  by  the  court,  or  a  refusal  to  allow  evidence, 
the  record  is  entirely  silent. 

In  any  event,  however,  it  does  not  appear  that  appellant 
was  injured.  On  his  direct  examination  he  testified  that 
appellee  was  a  member  of  his  family  until  1872;  that  after  he 
was  of  age,  and   until  he  left,  in  1872,  he  clothed  him,  paid 
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his  doctor  bills,  and  furnished  him  every  thing  he  wanted, 
the  same  as  he  had  done  before  appellee  was  of  age. 

The  testimony  which  the  counsel  for  appellant  attempted 
to  obtain  on  redirect  examination,  was  already  before  the  jury. 
Its  repetition,  by  the  witness,  could  give  it  no  additional 
force  or  effect. 

It  is  next  urged  that  the  court  improperly  permitted  appel- 
lee, in  rebuttal,  to  prove  that  the  note  given  in  1869  con- 
tained an  agreement  on.  the  part  of  appellant  to  pay  appellee 
$300  per  annum  for  his  services.  At  the  time  this  evidence 
was  offered,  the  counsel  for  appellant  interposed  three  spe- 
cific objections  to  its  admission  :  First,  Because  the  court 
had  ruled,  before  appellant  had  closed  his  evidence,  that  the 
note  in  suit  was  a  settlement  up  to  its  date.  Second,  Because 
the  evidence  was  not  proper  in  rebuttal  ;  and  Third,  Because 
the  contents  of  a  written  instrument  could  not  be  proved  by 
parol  evidence. 

Neither  of  these  objections  was  well  taken.  As  to  the  first, 
if  the  court  had  ruled  the  note  in  suit  was  a  settlement  up 
to  its  date,  that  fact  would  not  preclude  appellee  from  show- 
ing the  existence  of  a  prior  contract,  by  which  he  was  to 
receive  pay  for  his  labor  at  a  certain  sum  per  annum  for  the 
three  years  from  1869  to  1872,  and  such  was  the  object  of 
the  testimony.  As  to  the  second  objection,  conceding  that 
evidence  was  not  strictly  rebutting  testimony,  it  was  discre- 
tionary with  the  court  to  admit  or  reject  it,  and  the  exercise 
of  that  discretion  can  not  be  assigned  for  error. 

In  regard  to  the  third  objection,  it  had  been  proven  that 
the  note  given  in  1869  was  destroyed,  and  taence  parol  evi- 
dence of  its  contents  could  be  resorted  to  for  any  legitimate 
purpose. 

The  proof  offered  and  admitted  was  not,  however,  compe- 
tent evidence,  and  had  the  proper  objection  been  made,  it 
would  have  been  error  to  have  admitted  it;  but  when  specific 
objections  are  made  to  the  admission  of  testimony,  none  of 
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which  are  tenable,  other  objections  must  be  regarded  as 
waived. 

When  thenote  given  in  1869  was  surrendered  and  destroyed, 
and  a  new  note  given  in  its  place,  the  contract  of  1869  was 
destroyed  and  obliterated;  it  was  no  longer  in  force  for  any 
purpose.  It  was  cancelled  by  the  parties,  and  a  new  contract 
entered  into.  Had  this  objection  been  interposed  to  the 
introduction  of  the  evidence,  its  admission  would  have  been 
error,  but  the  mere  fact  that  improper  evidence  was  allowed 
to  go  to  the  jury,  without  objection,  can  not  be  urged  as  a 
ground  for  reversing  a  judgment. 

After  appellee  had  closed  his  rebutting  testimony,  appel- 
lant recalled  a  witness,  and  offered  to  prove  that  the  note 
given  in  1869  did  not  contain  a  provision  that  appellee  was 
to  receive  $300  per  annum  for  his  labor.  The  evidence  was 
objected  to,  and  the  objection  sustained,  and  this  decision  of 
the  court  is  relied  upon  as  error. 

The  fact  that  the  court  had  allowed  improper  evidence  on 
this  branch  of  the  case,  on  behalf  of  appellee,  can  not  be 
regarded  as  a  reason  to  justify  appellant  in  resorting  to  the 
same  character  of  proof  to  rebut  it.  This  view  of  the  ques- 
tion worked  no  hardship  upon  appellant.  He  had  it  in  his 
power  to  exclude  the  improper  evidence  introduced  by  appel- 
lee, from  the  jury,  by  motion,  or  he  could  have  prepared  an 
instruction  directing  the  jury  to  disregard  it,  and  had  the 
court  denied  the  motion  or  refused  the  instruction,  it  would 
have  been  error. 

It  is,  however,  insisted  that  the  court  erred  in  giving 
appellee's  first  instruction,  which  Avas  as  follows: 

"In  arriving  at  their  verdict  in  this  case,  the  jury  should 
allow  the  plaintiff  the  amount  of  the  promissory  note  sued  on, 
and  the  accrued  interest  thereon,  and  also  the  amount  to 
which  he  is  entitled  for  work  and  labor  done  by  the  plaintiff 
for  the  defendant,  as  shown  by  the  evidence,  (not  included  in 
said  note,)  and  should  then  deduct  all  such  credits,  payments 


1875.]  WlCKENKAMP  V.  WlCKENKAMP.  97 

Opinion  of  the  Court. 

and  set-offs,  if  any,  as  they  may  find  that  the  defendant  is 
entitled  to  from  the  evidence,  and  give  their  verdict  for  the 
balance  remaining  after  such  deductions  (if  any)." 

It  is  said  this  instruction  lays  down  a  new  rule  for  com- 
puting interest  upon  a  note  upon  which  there  has  been  pay- 
ments. 

We  do  not  regard  the  objection  made  to  this  instruction 
as  tenable.  The  instruction  does  not  contain  any  rule  for  the 
computation  of  interest.  The  jury  were  merely  directed  to 
allow  the  plaintiff  the  note  and  interest,  and  so  much  for  his 
account  as  the  proof  justifies,  after  deducting  such  credits  as 
the  evidence  establishes. 

The  jury  could  not  reasonably  infer  from  the  instruction 
that  appellant  was  not  to  be  credited  with  any  payment  at 
the  date  it  was  made. 

Appellant's  seventh  instruction,  which  the  court  refused, 
was  liable  to  mislead  the  jury,  and  for  that  reason  was  pro- 
perly refused. 

The  jury  are  the  sole  judges  of  the  weight  that  should  be 
given  to  the  evidence  introduced  by  the  parties,  and  in  the 
discharge  of  their  duty  they  should  be  left  free  and  un tram- 
meled. 

So  far  as  the  record  discloses,  the  merits  of  this  case  were 
fairly  presented  to  the  jury.  The  question  in  dispute  was 
one  purely  of  fact,  which  was,  no  doubt,  fully  comprehended 
bv  the  jury,  as  the  verdict  is  fully  sustained  by  the  evidence. 

On  the  whole  record,  we  perceive  no  substantial  error,  and 
the  judgment  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


7 — 77th  III. 
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Syllabus. 


John  H.  Markillie 

V. 

George  W.  Ragland. 

1.  Construction  of  wills  —  rule  of.  In  construing  wills,  the  true 
intention  of  the  testator  is  sought  for  and  enforced,  but  the  whole  instru- 
ment must  be  considered  in  ascertaining  the  meaning  of  the  various  parts ; 
otherwise,  in  man}'  cases,  the  intention  of  the  testator  would  be  defeated, 
rather  than  effectuated. 

2.  Will — devise  construed  to  give  a  life  estate  with  unlimited  power  of 
alienation.  Where  a  testator,  in  his  will,  provided  that  his  wife  "shall 
take,  at  my  decease,  my  whole  estate,  real  and  personal,  in  form  as  it  may 
be,  and  manage  the  same  at  discretion,  and  deal  with  the  same  as  though 
she  were  entire  and  sole  owner;  that  she  pay  all  my  debts,  and  all  proper 
charges  against  my  estate,  out  of  the  same,  in  such  manner  as  she  may 
deem  expedient,  without  any  sale  of  the  same,  except  such  as  she  may? 
in  her  discretion,  voluntarily  make,  and  that  such  possession,  and  entire 
control  and  disposal,  continue  to  and  in  her  during  her  natural  life;" 
and  by  a  subsequent  clause,  "  it  is  my  will  that,  at  the  death  of  my  wife, 
whatever  may  remain  of  my  estate,  real  and  personal,  shall  descend  to  my 
heirs,  according  to  law,  except  that  in  the  case  of  the  second  marriage 
of  my  said  wife,  upon  the  happening  of  that  event,  it  is  my  will  that  she 
be  put  upon  her  dower  of  one-third,  and  that  the  fee  and  ownership  of  my 
said  estate,  real  and  personal,  vest  in  the  said  heirs,  subject  to  said  dower 
interest:"  Held,  that  the  widow  took  a  life  estate  in  the  estate  of  the 
testator,  liable  to  be  defeated  by  her  marriage,  with  a  power  to  sell  the 
same,  or  any  part  thereof,  at  her  uncontrolled  discretion,  and  thus  pass  an 
absolute  fee  to  the  purchaser;  and  that  a  purchaser  of  a  part  of  the  real 
estate,  in  good  faith,  she  never  having  married,  took  the  title  in  fee  as 
against  the  heirs  after  the  widow's  death. 

3.  Same — devise,  when  of  the  fee.  Where  a  testator  devises  real  estate 
to  his  widow,  and  declares  that  she  may  manage  the  same  at  discretion, 
and  deal  with  the  same  as  though  she  were  entire  and  sole  owner  thereof, 
she  will  take  a  fee  simple  title. 

4.  Same  —  where  debts  are  made  a  charge.  Where  a  testator  devises 
property  to  his  widow,  to  use  and  deal  with  as  she  pleases,  and,  in  the 
same  connection,  uses  the  following  language  :  "  that  she  pay  all  my  debts, 
and  all  proper  charges  against  my  estate,  out  of  the  same,  in  such  manner 
as  she  may  deem  expedient,"  etc.,  she  will  take  subject  to  the  payment 
of  the  testator's  debts,  and  the  charges  against  his  estate,  which  will  be  a 
charge  upon  the  estate  devised. 
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Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  a  petition,  filed  by  George  W.  Ragland,  one  of 
the  heirs  at  law  of  Benjamin  Ragland,  St.,  deceased,  against 
John  H.  Markillie,  for  the  partition  of  certain  real  estate. 
The  material  facts  of  the  case  are  presented  in  the  opinion 
of  the  court. 

Mr.  H.  Case,  Messrs.  Knapp  &  Riggs,  and  Mr.  J.  G. 
Henderson,  for  the  appellant. 

Messrs.  Dummee  &  Brown,  and  Mr.  Wm.  W.  Berry,  for 
the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  case  depends  upon  the  proper  construction  to  be  given 
to  the  last  will  of  Benjamin  Ragland,  Sr.  The  controversy 
grows  out  of  the  second  and  third  clauses  of  the  will,  which 
are  these : 

"Second — It  is  my  will  that  my  wife,  Susan  Ragland,  shall 
take,  at  my  decease,  my  whole  estate,  real  and  personal,  in 
form  as  it  may  be,  and  manage  the  same  at  discretion,  and 
deal  with  the  same  as  though  she  were  entire  and  sole  owner; 
that  she  pay  all  my  debts,  and  all  proper  charges  against  my 
estate,  out  of  the  same,  in  such  manner  as  she  may  deem 
expedient,  without  any  sale  of  the  same,  except  such  as  she 
mav,  in  her  discretion,  voluntarily  make,  and  that  such  pos- 
session, and  entire  control  and  disposal,  continue  to  and  in 
her  during  her  natural  life. 

"Third — It  is  my  will  that,  at  the  decease  of  my  wife,  what- 
ever may  remain  of  my  estate,  real  and  personal,  shall  de- 
scend to  my  heirs,  according  to  law,  except  that  in  the  case 
of  the  second  marriage  of  my  said  wife,  upon  the  happening 
of  that  event,  it  is  my  will  that  she  be  put  upon  her  dower 
of  one-third,  and  that  the  fee  and  ownership  of  my  said  estate, 


100  Marktltje  v.  Raglaxd.  [Jan.  T. 

Opinion  of  the  Court. 

real  and  personal,  vest  in  the  said  heirs,  subject  to  said  dower 
interest/' 

After  testator's  death,  the  will  was  probated.  Letters  testa- 
mentary were  granted  to  the  widow  and  John  Hanback,  who 
were  named  as  executors  in  the  will.  Subsequently,  all  of 
testator's  debts  were  paid,  and  the  widow  sold  various  pieces 
of  the  land,  which  adjoined  the  town  of  Winchester,  to  dif- 
ferent persons.  In  some  of  these  conveyances  the  heirs 
joined,  and  in  others  they  subsequently  released,  for  a  nom- 
inal consideration,  to  the  grantees.  She  finally  sold  the  re- 
mainder of  the  tract  to  appellant,  on  the  21st  of  March,  1861, 
for  the  sum  of  $810,  which  appears  then  to  have  been  its 
value.  In  confirmation  of  this  sale,  a- portion  of  the  heirs 
of  testator  united  in  releasing  to  appellant,  but  appellee  did 
not,  and  claims  the  fee  in  an  undivided  share  of  the  property 
sold  to  appellant. 

After  the  death  of  his  mother,  appellee  filed  his  petition 
for  partition  in  the  court  below.  On  a  hearing  in  the  court 
below,  the  court  found  he  was  so  entitled  to  thirty-one  one- 
hundredths  of  the  land,  and  appellants  to  sixty-seven  one- 
hundredths,  and  two  other  of  the  heirs  were  entitled  each  to 
an  one-hundredth.  Commissioners  were  appointed  to  make 
partition  of  the  land,  but  reported  that  it  was  impracticable, 
and  the  court  thereupon  decreed  its  sale  and  a  partition  of 
the  money  in  the  same  proportions.  From  that  decree  this 
appeal  is  prosecuted. 

There  seems  to  be  no  diversity  of  opinion  that,  in  constru- 
ing wills,  the  true  intention  of  the  testator  is  sought,  and, 
when  ascertained,  that  intention  must  be  enforced.  Whilst 
all  agree  that  this  is  the  rule,  it  is  obvious,  from  the  haste  in 
which  such  instruments  are  frequently  prepared — the  fact  that 
they  are  often  written  by  persons  wholly  unacquainted  with 
the  technical  language  of  the  law,  and  frequently  by  persons 
who  have  an  imperfect  understanding  of  the  use  of  language, 
and  unaccustomed  to  prepare  such  instruments — that  it  is 
frequently  a  matter  of  no   small  difficulty  to  ascertain  that 
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meaning;  but  it  is  a  rule,  that  the  whole  instrument  must  be 
considered,  in  ascertaining  the  meaning  of  its  various  parts; 
otherwise,  in  many  cases,  the  intention  of  the  testator  would 
be  "defeated,  rather  than  eifectuated. 

If  we  were,  in  this  case,  only  to  consider  the  first  clause  of 
the  devise,  we  would  be  compelled  to  conclude  that  a  fee 
simple  passed  to  the  widow.  It  declares  that  it  is  his  will 
that  his  wife  shall  take  all  of  his  estate,  real  and  personal,  at 
his  death,  in  form  as  it  may  then  be,  and  that  she  should 
manage  the  same  at  discretion,  and  deal  with  the  same  as 
though  she  were  entire  and  sole  owner  thereof.  Had  the 
devise  stopped  here,  we  apprehend  no  one  would  contend  that 
a  fee  did  not  pass.  The  language  imports  absolute  dominion 
over  the  property,  as  full  and  complete  as  technical  language, 
would  have  implied  in  the  conveyance  of  a  fee;  but  to  this 
devise  there  are  several  important  limitations.  The  first  is, 
that  his  debts,  and  all  proper  charges  against  his  estate,  should 
be  paid  out  of  the  same,  in  such  manner  as  his  wife  might 
deem  expedient,  without  any  sale  of  the  same,  except  such 
as  she  may,  in  her  discretion,  voluntarily  make.  Here,  we 
see  the  devise  is  burthened  with  this  limitation,  that  she  takes 
subject  to  the  payment  of  his  debts  and  charges  against  his 
estate.  Hence,  it  is  not  an  indefeasible  fee  that  is  devised. 
This  limitation  still  leaves  the  property  as  her  own  sole  and 
entire  ownership,  to  deal  with  and  manage  at  her  discretion, 
but  subject  to  the  limitation  that  his  debts,  and  the  charges 
against  his  estate,  are  charged  against  this  property.  The 
clause  then  declares  that  such  possession,  and  entire  control 
and  disposal,  shall  continue  to  and  in  her  during  her  natural 
life.  This  language  might,  if  not  followed  by  other  explana- 
tory words,  limit  the  interest  to  simply  the  use  of  the  prop- 
erty for  life;  but  that,  even  then,  does  not  exclude  the  power 
of  sale  that  is  impliedly  given  by  the  previous  portion  of  the 
clause.  Had  there  been  nothing  further,  we  would  strongly 
incline  to  hold  that  testator  had  devised  to  his  wife  a  life 
estate,  with  powTer  to  sell. 
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But  the  first  part  of  the  next  clause  seems  to  remove  all 
doubt.  He  there  declares  it  to  be  his  will  that  whatever  mav 
remain  of  his  estate,  real  and  personal,  at  the  death  of  his 
wife,  should  descend  to  his  heirs,  according  to  law.  Had  he 
not  intended  that  his  wife  should  have  power  to  sell  his  real 
estate,  why  speak  of  what  should  remain  of  it  at  his  wife's 
death?  He  had  provided  no  other  mode  of  selling  it,  except 
by  his  wife,  after  his  death;  and,  as  his  debts  were  inconsid- 
erable, he  could  not  have  supposed  it  would,  in  any  event,  be 
necessary  to  have  real  estate  sold  under  a  decree  of  court  for 
their  payment.  He,  we  think,  clearly  intended  that  his  wife 
should  have  the  unlimited,  discretionary  power  to  sell  any  or 
all  of  his  property,  whether  personal  or  real.  He,  manifestly, 
.intended  to  place  his  property  at 'her  disposal,  as  a  guaranty 
against  want  in  her  feeble  health  and  declining  years;  other- 
wise, he  would  have  given  her  but  a  life  estate.  That  he 
had  the  necessary  intelligence  to  have  done  so,  we  think,  is 
manifest  from  the  manner  in  which  he  imposed  the  limitation 
on  the  estate  in  the  event  of  her  marriage.  He,  in  that  event, 
limits  her  estate  to  her  dower  in  the  property,  and  takes  all 
control  of  it  from  her,  and  gives  it  to  his  children;  but  that 
contingency  never  having  occurred,  the  previous  grant  of 
power  remained  unaffected. 

From  a  careful  consideration  of  all  of  the  different  parts 
of  this  will,  we  have  no  hesitation  in  saying  that  we  enter- 
tain no  doubt  that  the  will  devised  to  Susan  Ragland  a  life 
estate  in  this  property,  with  a  power  to  sell  the  same,  or  any 
part  thereof,  at  her  uncontrolled  discretion,  and  thus  pass  an 
absolute  fee  to  the  purchaser;  and  appellant  having  become 
a  purchaser  in  good  faith,  and  without  fraud,  he  must  be  held 
to  have  acquired  the  title  in  fee  to  the  premises  in  contro- 
versy, and  is  entitled  to  be  protected  in  his  title.  This  being 
the  nature  of  his  title,  the  court  below  erred  in  decreeing 
that  appellee  was  the  owner  of  any  portion  of  the  premises,  or 
any  interest  therein,  and  in  ordering  a  partition  of  the  same. 

The  decree  of  the  court  below  is  reversed,  and  the  petition 
is  dismissed.  Decree  reversed. 
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William  Newton 

V. 

Frank  Locklin. 

1.  Trespass  to  person — arrest  without  warrant.  Where  the  plaintiff 
was  arrested, without  any  warrant,  while  peaceably  passing  along  the  streets, 
on  the  charge  of  having  been  in  a  state  of  intoxication  on  the  streets  in 
the  morning  or  middle  of  the  same  day,  being  sober  at  the  time  of  the 
arrest,  and  forcibly  taken  before  a  police  magistrate  without  showing  any 
authority  when  demanded,  and  when  brought  before  the  magistrate,  then 
engaged  in  other  business,  he  was  committed  to  the  calaboose  for  abusive 
language  to  the  magistrate,  where  he  was  detained  over  night,  it  was  held,' 
that  he  was  entitled  to  recover  against  the  defendants  so  arresting  and 
detaining  him,  in  an  action  of  trespass  for  assault  and  battery  and  false 
imprisonment. 

2.  Arrest — without  warrant.  Where  a  party  was  arrested  in  the  even- 
ing, while  peaceably  passing  along  the  streets,  without  any  warrant,  and 
no  statute  or  town  ordinance  was  shown  justifying  the  arrest,  and  the 
violation  of  no  law  or  ordinance  was  charged  at  the  time,  it  was  held,  that 
the  arrest  was  illegal,  notwithstanding  the  party  so  arrested  may  have 
been  intoxicated  some  time  during  the  same  day,  but  not  in  the  view  of 
the  parties  arresting  him. 

3.  Contempt — power  of  justice  of  the  peace  to  punish  for.  A  police 
magistrate  or  justice  of  the  peace  has  no  power  to  imprison  a  party  for  a 
contempt  of  court.  He  can  only  inflict  a  fine  not  exceeding  $5.  In  fining, 
he  can  order  that  if  the  fine  is  not  paid  the  party  be  committed  until  the 
same  is  paid.  In  such  a  case,  the  imprisonment  is  only  a  means  of  col- 
lecting the  fine,  and  not  a  punishment. 

4.  Excessive  damages — imprisonment.  Where  a  party  was  arrested 
without  warrant,  for  the  violation  of  an  ordinance,  not  in  view  of  the  offi- 
cer arresting,  and  taken  before  a  police  magistrate,  who  ordered  his  incar 
ceration  for  abusive  and  insulting  language,  when  he  only  had  power  to 
fine  for  contempt,  it  was  held,  in  an  action  by  the  party  so  arrested  and 
imprisoned,  for  the  trespass,  against  the  officers,  that  $200  were  greater 
than  should  have  been  allowed,  but  not  so  flagrantly  excessive  as  to  justify 
setting  aside  the  verdict  of  the  jury  on  the  ground  that  it  was  the  result 
of  passion  or  prejudice. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
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Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  P.  A.  Hamilton,  and  Mr.  S.  R.  Reed,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  assault  and  battery  and 
false  imprisonment,  brought  to  the  circuit  court  of  Piatt 
county,  by  Frank  Locklin,  and  against  William  Newton, 
Christopher  Williams,  Harvey  Bensley,  Samuel  Templin  and 
Joseph  Idleman,  of  whom  'Williams  and  Idleman  were  not 
served,  and  the  action  was  dismissed  as  to  Templin. 

As  to  the  other  defendants,  Newton  and  Bensley,  the  cause 
was  submitted  to  the  jury  without  any  pleadings  by  them, 
under  a  stipulation  that  they  might  introduce  in  evidence  all 
such  matters  and  things  as  would  be  admissible  under  pleas 
properly  pleaded. 

The  jury  found  for  the  plaintiff,  against  Newton  and  Bens- 
ley,  and  assessed  his  damages  at  three  hundred  and  twenty- 
five  dollars. 

The  defendants  moved  for  a  new  trial,  whereupon  the 
plaintiff  remitted  one  hundred  and  twenty-five  dollars,  and 
the  court  overruled  the  motion  and  rendered  judgment  for 
two  hundred  dollars,  and  the  defendant  Newton  appeals. 

The  points  made  by  appellant  are:  1.  That  the  judgment 
is  against  the  law  and  the  evidence.  2.  That  the  damages 
are  excessive. 

The  facts  are,  briefly,  that  Williams  and  Bensley,  as  special 
policemen,  without  any  warrant,  arrested  plaintiff  on  the  street 
in  the  town  of  Bement,  he  then  peaceably  passing  along  the 
street  on  his  own  legitimate  business,  stopping  at  a  corner 
where  a  crowd  was  gathered.  In  spite  of  plaintiff's  demand 
for  their  authority,  he  was  forcibly  taken  before  Newton,  the 
police  magistrate  and  justice  of  the  peace.  The  only  pre- 
tense for  this  arrest,  as  we  understand  the  testimony,  was, 
that  plaintiff  had,  on  the  morning  or  middle  of  that  day,  been 
on   the    street   in   a  state    of  intoxication,  and    making  loud 
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noises,  but  had  gone  home,  slept  off  his  debauch,  and  in  the 
evening  went  in  search  of  his  cow.  Williams  had  been  in- 
structed by  Templin,  the  marshal  of  the  town  of  Be  men  t,  to 
"arrest  the  plaintiff1  when  he  came  down  that  evening,  drunk 
or  sober." 

When  brought  before  the  magistrate,  who  was  at  the  time 
engaged  in  making  out  an  order  for  a  change  of  venue  in  a 
small  case  for  the  violation  of  a  town  ordinance,  the  plaintiff  de- 
manded a  trial,  and  the  authority  under  which  he  was  arrested, 
and  being  told  by  the  magistrate  his  case  would  soon  be  at- 
tended to,  he  became  verv  abusive  and  insolent  to  the  magis- 
trate,  who  thereupon  ordered  him  to  be  committed  to  the  cala- 
boose for  a  contempt  of  court,  where  he  was  taken  by  Idle- 
man  and  Williams,  and  retained  over  night,  and  this  is  the 
cause  of  this  action. 

That  the  verdict  is  against  the  evidence,  is  not  apparent. 
Here  was  a  citizen,  no  matter  how  bad  his  habits  or  character 
may  have  been,  arrested  while  quietly  pursuing  his  business, 
and  with  no  charge  against  him,  and  without  a  warrant,  and 
confined  in  the  town  prison  for  an  alleged  contempt  of  the 
court  before  which  he  was  brought. 

That  the  arrest  in  the  first  instance  was  illegal,  there  is  no 
doubt.  It  was  not  shown  to  have  been  made  by  virtue  of,  or 
under  the  authority  of  any  statute  or  town  ordinance,  nor  was 
the  violation  of  the  one  or  the  other  charged  at  the  time.  The 
policeman  had  been  ordered  by  the  town  marshal  to  arrest 
the  plaintiff  on  sight.  It  is  seldom  we  are  called  upon  to 
pass  judgment  on  conduct  like  this,  it  not  having  the  sem- 
blance of  law  in  its  support. 

As  to  the  magistrate,  he  exceeded  his  powers  by  commit- 
ting the  plaintiff  to  prison  for  the  alleged  contempt.  He 
should  have  looked  to  the  statute  book  before  he  acted.  By 
looking  there  he  would  have  found  the  extent  of  his  power. 
Section  50,  R.  S.  1845,  and  which  is  now  section  123  of  the 
act  July  1,  1872,  provides,  that  '"every  person  who  shall  ap- 
pear  before   a  justice  of  the   peace   when  acting  as  such,  or 
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who  shall  be  present  at  any  legal  proceeding  before  a  justice, 
shall  demean  himself  in  a  decent,  orderly  and  respectful  man- 
ner, and  for  failure  to  do  so,  such  person  shall  be  fined  by  the 
said  justice  for  contempt,  in  any  sum  not  more  than  five  dol- 
lars/7 

To  this  point  the  magistrate  could  have  advanced  in  the 
first  instance,  and,  under  the  authority  of  Brown  v.  The  Peo- 
ple, 19  111.  613,  he  could  have  ordered,  if  the  fine  was  not 
paid,  he  should  be  committed  until  it  should  be  paid.  This 
principle  is  clearly  established  in  Brown's  case,  supra.  It  is 
there  strongly  implied  that,  as  to  the  contempt  itself,  the 
power  of  the  magistrate  is  limited  to  the  assessment  of  a  fine, 
and  takes  away  the  right  to  imprison  directly  for  contempt. 
It  was  there  said,  however,  it  could  never  have  been  the  in- 
tention of  the  legislature  to  limit  the  power  of  these  courts 
to  enforce  the  collection  of  such  fines  by  the  well  known 
modes  previously  practiced  for  the  collection  of  such  fines, 
and  which  is  allowed  for  the  collection  of  all  other  fines. 

This  doctrine  was  approved  in  Ex  parte  Bollig,  31  ib.  8cS, 
where  it  was  said,  imprisonment  is  the  mode  merely  of  col- 
lecting the  fine  imposed. 

That  the  conduct  of  appellee,  when  in  the  magistrate's  court, 
was  disorderly,  contemptuous,  and  deserving  of  punishment, 
is  clear,  but  the  magistrate  should  have  observed  the  statute 
in  inflicting  the  punishment.  He  had  no  right  to  order  his 
incarceration  as  punishment  for  the  contempt.  In  so  doing, 
he  became  amenable  to  this  action,  and  must  bear  the  conse- 
quences. 

As  to  the  damages,  they  are  greater  than  should  have  been 
awarded,  but  to  say  they  are  flagrantly  excessive,  so  much  so 
as  to  inspire  the  belief  they  are  the  result  of  passion  or  pre- 
judice, we  can  not. 

On  the  whole  record,  we  must  affirm  the  judgment,  for  the 
instructions  are  essentially  correct,  and  a  fair  trial  has  been 

had. 

Judgment  affirmed. 
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The  Quincy  Railroad  Bridge  Company 


The  City  of  Quincy. 

1.  Appeal — from  county  to  the  Supreme  Court.  Under  the  act  of  1873, 
entitled  uAn  act  in  regard  to  the  assessment  of  property,  and  the  levy  and 
collection  of  taxes  by  incorporated  cities  in  the  State,"  an  appeal  would, 
lie  from  the  judgment  of  the  county  court  against  lands  for  taxes,  to  the 
Supreme  Court. 

2J.  Under  the  law  in  force  in  1873,  the  only  mode  in  which  such 
judgments  could  be  reviewed  was  by  appeal.  A  writ  of  error  would  not 
.lie. 

3.  Wp.it  op  ekror — act  of  1874  not  retrospective.  The  act  of  1874, 
allowing  writs  of  error  to  be  taken  and  prosecuted  from  the  final  orders, 
judgments  and  decrees  of  the  county  court  to  the  Supreme  Court,  in  pro- 
ceedings for  the  sale  of  lands  for  taxes,  is  not  retrospective,  and  hence  it 
will  not  lie  to  reverse  a  judgment  which  became  absolute  before  the  act 
took  effect. 

• 
Writ  of  Error  to  the  County  Court  of  Adams  county  ;  the 

Hon.  J.  C.  Thompson,  Judge,  presiding. 

This  was  an  application  by  the  treasurer  of  Adams  county, 
for  judgment  against  real  estate  for  taxes  due  the  city  of 
Quincy. 

Messrs.  Wheat,  Ewing  &  Hamilton,  for  the  plaintiff  in 
error. 

Mr.  A.  Wheat,  Jr.,  and  Messrs.  Wheat  &  Marcy,  for 
the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  judgment  in  this  case  was  rendered  in  the  countv 
court  of* Adams  county,  upon  the  application  of  the  county 
treasurer,  against  lands  of  the  Bridge  Company,  for  taxes 
levied  by  the  city  of  Quincy  for  the  year  1873,  under  the  act 
of  the  General  Assembly  in  force  July  1,  1873,  entitled   "An 
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act  in  regard  to  the  assessment  of  property,  and  the  levy 
and  collection  of  taxes  by  incorporated  cities  in  the  State." 
The  judgment  was  rendered  at  the  December  term,  1873,  of 
the  county  court,  at  which  term  an  appeal  was  prayed  to  the 
Supreme  Court  by  defendant,  but  never  perfected. 

By  the  16th  section  of  the  act  of  1873,  provision  was  made 
for  an  appeal,  in  this  class  of  cases,  from  judgments  of  the 
county  court.  While  there  is  some  obscurity  in  the  statute, 
we  are  of  opinion  the  true  construction  is,  the  appeal  given 
was  to  be  taken  directly  to  the  Supreme  Court.  However 
this  may  be,  an  appeal  was  given,  either  directly  to  the 
Supreme  Court,  or  to  the  circuit  court,  on  complying  with  the 
conditions  of  the  statute.  No  provision  was  made  by  that  act, 
nor  by  any  general  law,  for  suing  out  a  writ  of  error  from  the 
judgments  of  the  county  court  to  the  Supreme  Court,  in  reve- 
nue cases.  Under  the  law,  as  it  then  stood,  the  only  mode 
in  which  such  judgments  could  be  reviewed  was  upon  appeal. 
A  writ  of  error  Avould  not  lie.  The  authority  of  the  cases 
heretofore  decided  by  this  court  is  conclusive  on  this  point. 
Hobson  et  al.  v.  Paine,  40  111.  25;  Horner  v.  Goe,  544111.  285; 
Frans  v.  The  People,  59  111.  427.  The  reason  assigned  for  the 
decision  in  the  latter  case  is,  that  because  under  the  law  an 
appeal  might  have  been  taken  from  the  decision  of  the  county 
court  to  the  circuit  court,  no  writ  of  error  would  lie  from  the 
Supreme  Court  directly  to  the  county  court.  That  is  the 
exact  case  at  bar.  Here,  an  appeal  was  expressly  given  by 
statute,  and  because  an  appeal  might  have  been  taken  by 
defendant  from  the  judgment  of  the  county  court,  we  are 
of  opinion  this  writ  of  error  will  not  lie. 

This  writ  of  error  was  sued  out  in  December  after  the  act 
of  1874,  to  extend  the  jurisdiction  of  county  courts,  took 
effect.  That  act  provides,  appeals  and  writs  of  error  may  be 
taken  and  prosecuted  from  the  final  orders,  judgments  and 
decrees  of  the  county  court  to  the  Supreme  Court,  in  proceed- 
ings for  the  sale  of  lands  for  taxes.     Sec.  188,  B>.  S.  1874. 
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But  it  can  hardly  be  maintained  that  act  can  have  any 
retroactive  operation,  in  the  absence  of  any  words  manifest- 
ing such  intention.  Its  provisions  are  all  prospective.  The 
judgment  in  this  case  had  become  absolute  long  before  the  act 
of  1874  was  in  force.  We  are  unwilling  to  construe  this  stat- 
ute as  allowing  writs  of  error  in  cases  that  had  previously,  by 
the  lapse  of  time,  become  conclusive  of  the  rights  of  the 
parties,  when  no  such  intention  appears  by  any  fair  construc- 
tion. 

Whatever  remedy  plaintiff  in  error  may  have  had,  was 
under  the  act  of  1873,  and  having  failed  to  perfect  an 
appeal  under  that  statute,  the  right  to  have  the  case  reviewed 
in  this  court  is  now  forever  lost. 

Our  judgment  is,  the  writ  of  error  in  this  case  was  sued 
out  without  authority  of  law,  and  must  be  dismissed,  which 
is  accordingly  done. 

Writ  of  Error  dismissed. 


Michael  Hackett  et  al. 

v. 

Maky  E.  Smelsley. 

1.  Intoxicating  liquors — grounds  of  action  for  selling  or  giving  away. 
The  act  of  1872  in  relation  to  intoxicating-  liquors  gives  a  right  of  action 
to  the  wife  for  three  separate  descriptions  of  injury  caused  by  the  selling 
or  giving  away  of  intoxicating  liquors  to  her  husband — injury  in  person, 
or  property,  or  means  of  support. 

2.  Same — evidence  must  be  confined  to  the  cause  of  injury  stated  in  the 
declaration.  In  an  action  by  a  widow  of  a  deceased  person  against  par- 
ties for  selling  the  deceased  intoxicating  liquors,  where  the  alleged  injury 
is  to  the  plaintiff's  means  of  support,  the  evidence  should  be  confined  to 
such  injury  alone,  and  it  is  error  to  admit  proof  that  the  plaintiff  was 
injured  in  person  by  the  acts  of  her  husband,  while  intoxicated,  and  the 
error  will  not  be  cured  by  an  instruction  that  no  damages  should  be 
awarded  on  account  of  such  personal  injuries. 
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3.  Same—  the  fact  that  others  sold  liquor  to  same  person  is  not  available 
in  defense.  Under  the  peculiar  provisions  of  the  statute  giving  an  action 
to  the  person  injured,  severalty  or  jointly,  against  any  person. or  persons 
who  shall,  by  selling  or  giving  away  intoxicating  liquors,  cause  intoxica- 
tion, in  whole  or  in  part,  it  will  not  avail  a  defendant,  when  sued  for  such 
selling,  to  show  that  others  sold  the  party  liquor  that  may  have  contrib- 
uted to  his  intoxication. 

4.  But  where  the  proof  shows,  or  tends  to  show,  in  a  suit  by  a  wife  to 
recover  damages  for  an  injury  to  her  means  of  support,  caused  b}7  the 
selling  of  liquor  to  her  husband,  that  she  attended  various  places  where 
liquor  was  sold,  with  her  husband,  and  that  he,  at  such  places,  drank 
intoxicating  liquor  with  his  wife,  and  with  her  approval  and  consent, 
which  majr  have  contributed  to  the  injury  complained  of,  it  was  held, 
error  to  instruct  the  jury  that,  if  the  husband  drank  liquor  at  other  places 
than  the  defendants'  saloons,  such  fact  should  not  be  considered  in  reduc- 
tion or  mitigation  of  damages. 

5.  Same — mitigation  of  damages.  The  fact  that  the  wife  accompanied 
her  husband  to  various  places  and  gatherings,  and  drank  liquors  with 
him,  and  that  the  husband  kept  liquors  in  his  house,  and  drank  the  same 
at  home,  with  the  wife's  knowledge  and  approval,  and  that  all  of  such 
drinking,  on  the  part  of  the  husband,  was  with  her  knowledge  and  con- 
sent, is  proper  to  be  considered  by  the  jury,  on  the  question  of  damages, 
in  a  suit  by  the  wife  to  recover  for  an  injury  caused  to  her  means  of  sup- 
port by  the  sale  of  liquor  to  her  husband,  especiall}-  as  the  statute  allows 
exemplary  damages  in  such  an  action.  But  such  facts  do  not  constitute  a 
bar  to  the  action. 

6.  Same — evidence  on  question  of  damages  explanatory  of  plaintiff's  con- 
duct. In  a  suit  by  a  wife  to  recover  for  an  injury  in  her  means  of  support, 
by  the  sale  of  liquor  to  her  husband,  and  thereby  causing  his  intoxication, 
where  the  defendants  introduced  evidence  showing  that  she,  during  the 
period  complained  of,  had  accompanied  her  husband  to  various  places 
and  gatherings,  where  she  drank  with  him,  as  bearing  on  the  question  of 
damages,  it  was  held,  proper  to  prove  by  the  wife,  in  rebuttal,  that  her 
husband  compelled  her  to  attend  at  such  times  and  places  with  him,  and 
the  circumstances,  as  explanatory  of  her  conduct. 

7.  Same— loss  of  means  of  support.  The  husband  being  under  a  legal 
obligation  to  support  his  w,ife,  whether  she  has  means  of  her  own  or  not, 
or  whether  she  is  able  to  earn  a  livelihood  by  her  own  means  or  labor,  it 
can  not  be  said  that  the  reduction  of  his  estate  to  insolvency,  or  impair- 
ing  his  ability  to  provide  the  support,  by  means  of  selling  him  intoxi- 
cating liquors,  does  not  injure  her  in  her  means  of  support. 

8.  A  wife's  right  of  support  is  not  limited  to  the  bare  necessaries  of 
life,  but  embraces  comforts  suitable  to  her  situation  and  her  husband's 
condition  in  life,  and  the  fact  that  she  has  independent  means  of  her  own, 
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or  is  ablebodied  and  can  earn  a  livelihood,  will  not  defeat  her  right  of 
action  against  a  person  who  sells  intoxicating  liquors  to  her  husband, 
which  causes,  or  contributes  to  produce,  his  death,  and  thus  deprive  her 
of  her  legal  supporter. 

9.  (Same — right  to  exemplary  damages.  In  a  suit  by  a  wife  to  recover 
for  an  injury  to  her  means  of  support,  caused  by  selling  intoxicating 
liquor  to  her  husband,  if  it  appears  that,  in  consequence  of  such  wrongful 
act,  she  has  sustained  actual  and  real  damages  to  her  means  of  support, 
the  jury  may,  in  addition  to  the  actual  damages  shown,  give  exemplary 
or  vindictive  damages,  but  the  jury  are  not  bound  to  award  the  latter  kind 
of  damages. 

10.-^  Same — injury  to  means  of  support  of  wife  by  the  death  of  her  husband. 
Under  the  act  of  1872,  the  widow  of  a  deceased  party  may  maintain  an 
action  to  recover  damages  for  an  injury  to  her  means  of  support,  growing 
out  of  the  death  of  her  husband,  when  caused  by  the  sale  of  intoxicating 
liquor  to  him,  and  the  drinking  of  the  same  by  him.  The  statute  does 
not  require  that  she  should  be  a  wife  at  the  time  of  suing,  but  only  at  the 
time  of  the  wrongful  act,  and  her  husband's  death  is  a  permanent  injury 
to  her  means  of  support. 

11.  Same — liability  of  owners  of  building  ichere  liquor  is  sold,  to  exem- 
plary damages.  The  person  or  persons  owning,  renting,  leasing  or  per- 
mitting the  occupation  of  any  building  or  premises,  and  having  knowledge 
that  intoxicating  liquors  are  to  be  sold  therein,  or  who,  having  leased  the 
same  for  other  purposes,  shall  knowingly  permit  therein  the  sale  of  any 
intoxicating  liquors,  that  causes,  in  whole  or  in  part,  the  intoxication  of 
any  person,  are  made,  by  the  statute,  severally  or  jointly  liable  with  the 
person  or  persons  selling  or  giving  such  liquors,  for  all  damages  sustained 
in  consequence  of  such  intoxication,  and  for  exemplary  damages.  In  this 
respect,  there  is  no  distinction  made  between  the  seller  and  the  owner  of 
the  building;  and  the  owner  of  the  building  is  liable  for  both  actual  and 
exemplary  damages,  whether  sued  alone  or  jointly  with  the  person  sell- 
ing. 

12.  Same— exemplary  damages — right  to.  Under  the  statute,  the  right 
of  a  wife  to  recover  exemplary  damages  for  injury  to  her  means  of  sup- 
port, by  the  sale  of  intoxicating  liquor  to  her  husband,  is  not  limited  to 
a  case  of  furnishing  him  liquor  after  notice  not  to  do  so,  or  to  the  case  of 
preventing  one  endeavoring  to  reform  from  habits  of  intemperance  from 
doing  so,  by  tempting  or  inducing  him  to  drink  intoxicating  liquors. 

13.  Same — right  to  consider  drinking  at  other  places.  In  a  suit  by  a 
widow  to  recover  damages  for  the  sale  of  intoxicating  liquor  to  her  hus- 
band, and  thereby  depriving  her  of  means  of  support,  and  causing  his 
death,  the  defendants  asked  the  court  to  instruct  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  husband,  prior  to  his  death,  and 
during  the  time  complained  of,  drank  intoxicating  liquors  at  becr-gardens, 
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halls  and  picnics,  and  at  his  own  house,  as  well  as  in  the  places  of  busi- 
ness of  the  defendants,  the  jury  might  take  the  fact  of  such  drinking  into 
consideration  in  determining  the  extent  to  which  the  drinking  by  the 
husband  in  the  places  of  business  of  the  defendants  contributed  to  the 
alleged  diminution  of  the  plaintiff's  means  of  support:  Held,  no  error  to 
refuse  the  same.  Had  it  been  limited  to  drinking  by  the  deceased  hus- 
band at  his  own  house,  or  to  drinking  with  the  plaintiff's  knowledge  and 
approval,  it  might  have  been  proper. 

14.  Death — action  for  causing  by  wrongful  act,  etc.  Under  the  act  of 
1853,  giving  an  action  in  favor  of  the  personal  representative  against  any 
one  causing  death  of  the  intestate  by  wrongful  act,  etc.,  no  action  will  lie 
unless  the  deceased  could  have  recovered  for  the  wrongful  act  in  case 
death  had  not  ensued;  therefore,  the  personal  representative  of  one  whose 
death  was  caused  by  intoxication  can  not  maintain  an  action  against  the 
persons  wrongfully  selling  him  the  liquor  which  produced  his  intoxica- 
tion. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Mary  E.  Smels- 
ley, against  Michael  Hackett,  James  Keefe,  Philip  Reibsame, 
John  Selbach,  Charles  Weifel,  Franz  S.  Batteiger  and  Andrew 
Rothfres. 

The  plaintiff's  declaration  was,  substantially,  in  the  follow- 
ing form  : 

For  that,  whereas,  the  plaintiff,  before  and  on  the  5th  day 
of  July,  A.  D.  1872,  was  the  wife  of  one  George  Smelsley, 
and  so  continued  to  be  until  the  time  of  his  death,  as  herein- 
after mentioned,  to-wit:  in  the  county  of  Macon,  and  State 
of  Illinois;  and  the  said  George  Smelsley,  on  the  day  last 
aforesaid,  and  for  a  long  time  next  preceding  that  day,  carried 
on  and  exercised  the  trade  and  business  of  a  boot  and  shoe- 
maker, and  dealer  in  boots  and  shoes,  at,  to-wit:  the  county 
and  State  aforesaid,  and  derived  therefrom  a  large  yearly 
income,  to-wit:  the  sum  of  $2500,  and  was  also  possessed  of 
moneys  and  property  amounting  in  value  to  a  large  sum  of 
money,  to-wit:  the  sum  of  $2500,  and,  by  means  thereof,  was 
enabled  to  and  did  provide  a  comfortable  and  liberal  mainten- 
ance, as  well  for  himself  as  for  the  plaintiff  and  for  one  John 
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Smelslev,  then  and  still  being  the  minor  son  of  said  George 
Smelslev  and  the  plaintiff;  and  on,  etc.,  and  since,  hitherto, 
at.  etc.,  the  said  Michael  Hackett  and  James  Keefe,  as  part- 
ners in  business,  under  the  firm  name  of  Hackett  &  Keefe, 
and  such  of  the  other  defendants,  to-wit :  the  said  Reibsame, 
Selbach,  Weifel,  Batteiger  and  Rothfres,  severally  and  respect- 
ively were  engaged  in,  and  have  carried  on  and  exercised, 
the  business  of  selling  intoxicating  liquors;  and  on,  etc.,  and 
divers  other  days  between  that  day  and  the  death  of  the  said 
George  Smelslev,  they,  the  said  defendants,  the  said  Hackett 
&  Keefe,  as  partners  as  aforesaid,  and  the  said  other  defend- 
ants doing  business  severally  as  aforesaid,  did,  severally  and 
respectively,  sell  and  give,  in  divers  quantities  and  at  various 
times,  to  him,  the  said  George  Smelslev,  intoxicating  liquors, 
and  thereby,  during  a  long  space  of  time,  to-wit:  from  the 
day  aforesaid  until  the  death  of  him,  the  said  George  Smels- 
lev, caused  him  to  become,  and  he,  the  said  George  Smelslev, 
was  then  habitually  intoxicated;  and  so  being  habitually  in- 
toxicated, he,  the  said  George  Smelslev,  during  the  time  last 
aforesaid,  then  greatly  wasted  and  squandered  his  moneys 
and  property,  and  became  and  was  greatly  impoverished,  re- 
duced and  degraded,  in  mind  and  body  as  well  as  in  his 
estate,  and,  by  reason  of  such  intoxication,  became  and  was 
wholly  unfitted  and  disqualified  for  attending  to  and  exer- 
cising his  said  trade  and  business,  and  greatlv  neglected 
and  ceased  to  exercise  or  attend  to  the  duties  of  his  said 
trade  and  business,  or  any  other  calling  or  business  what- 
soever, whereby  he  might  earn  and  provide  a  livelihood 
for  plaintiff;  and  in  further  consequence  of  such  habitual 
drunkenness  and  intoxication  of  him,  the  said  George  Smels- 
lev, he  being  in  a  state  of  intoxication  so  caused  by  the 
defendants,  and  brought  about  as  aforesaid,  and,  by  means 
thereof,  being  in  such  mental  condition  as  to  be  unable  to 
perceive  or  apprehend  danger  from  physical  causes,  on,  to- 
wit:  the  5th  day  of  July,  A.  D.  1873,  at,  etc.,  drove  a  certain 

horse  attached  by  means  of  certain  harness  to  a  certain  buggy, 
8 — 77  th  III. 
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wherein  he,  the  said  Smelsley,  then  was,  and  then  and  there 
caused  the  said  horse  to  go  into  a  certain  watercourse  and 
stream,  to-wit:  the  Sangamon  river,  the  said  stream  then 
being  greatly  swollen  and  full  of  flood-water,  and  to 'draw 
into  the  said  stream  or  river  the  said  bucvg^v  wherein  he,  the 
said  George  Smelsley,  then  was;  and  the  said  stream  being 
so  swollen  and  full,  he,  the  said  George  Smelsley,  was  washed 
out  of  the  said  buggy  into  the  said  stream,  and,  being  unable 
to  escape  therefrom  to  the  land,  was  then  and  there  drowned, 
and  did  then  and  there,  bv  means  of  his  said  intoxication,  die 
in  the  waters  of  the  said  stream  or  river;  by  means  of  which 
said  habitual  intoxication,  and  in  consequence  thereof,  plain- 
tiff saith  she  hath  been  and  is  greatly  injured  in  her  means  of 
support,  and  has  sustained  damage  to  the  amount  of  $5000; 
and  that,  by  force  of  the  statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  her  for  the  recovery  of  her 
said  damages  in  the  premises,  and,  therefore,  she  brings  her 
suit. 

The  venue  of  the  cause  was  changed  from  Macon  to  Moul- 
trie county. 

The  opinion  of  the  court  presents  the  facts  necessary  to  an 
understanding  of  the  points  decided. 

Messrs.  Crea  &  Ewing,  for  the  appellants. 

Messrs.  Nelson  &  Roby,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit,  brought  by  appellee,  the  widow  of  George 
Smelslev,  deceased,  in  the  Macon  circuit  court,  against  appel- 
lants, seven  in  number,  under  the  act  of  1872,  concerning  the 
sale  of  intoxicating  liquors,  to  recover  damages  for  injury  to 
her  means  of  support. 

The  declaration,  containing  but  one  count,  alleges  that, 
prior  to  and  on  the  5th  day  of  July,  1872,  the  deceased  hus- 
band  of  appellee,  George   Smelsley,  was   a  manufacturer  of 
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and  dealer  in  boots  and  shoes;  that  from  the  income  of  his 
business  he  supported  his  wife  and  only  child  comfortably; 
that  defendants,  who  were  saloon-keepers,  on  and  after  that 
day,  and  until  the  5th  day  of  July,  1873,  sold  to  her  said 
husband  intoxicating  liquors,  and  caused  him  to  be  habitually 
intoxicated;  that,  owing;  thereto,  he  wasted  and  squandered 
his  substance,  neglected  his  business  and  ceased  to  attend 
thereto,  and  became  impoverished  in  means  and  degraded  in 
body  and  mind;  and  that,  while  intoxicated,  as  the  effect  of 
intoxicating  liquor  sold  to  him  by  defendants,  he  recklessly 
drove  a  horse  and  buggy  into  the  Sangamon  river,  and  was 
drowned. 

A  verdict  and  judgment  were  rendered  against  all  the 
defendants  for  $2800,  and  they  appealed. 

One  error  assigned  is,  that  the  court  permitted  improper 
evidence  to  go  to  the  jury  on  behalf  of  the  plaintiff. 

The  plaintiff  testified  in  her  own  behalf;  and.  when  on  the 
stand,  she  was  asked  the  following  questions,  and  made  the 
following  answers — objections  to  the  questions  having  first 
been  made  by  the  defendants,  and  the  objections  overruled  bv 
the  court: 

Question — -What  was  his  (George  Smelsley's)  conduct  to- 
ward you  in  1872  and  1873,  when  he  came  home,  and  how 
did  he  treat  you? 

Answer — I  always  had  to  keep  the  supper  on  the  table 
until  he  came  home;  and  then,  if  he  got  angry,  he  would 
tli row  the  dishes  out.  I  had  to  go  out  of  the  house  into  the 
cold,  sometimes,  in  the  winter,  and  could  not  go  in  until  he 
went  to  sleep.  Sometimes  I  had  to  go  out  of  doors  half 
dressed,  and  suffered  from  the  cold.  I  was  obliged  to  go  out 
to  escape  injury  from  him. 

Question — If  he  made  any  demonstrations  towards  you  with 
a  weapon,  whena  he  came  home  in  that  condition,  state  the 
fact — what  he  did. 

Answer — Yes  sir,  he  did,  with  a  revolver.  Once  he  took  the 
revolver  and  held  it  to  my  head,  as  I  had  the  child  in  my  arms. 


116  Hackett  et  al.  v.  Smelsley.  [Jan.  T. 

Opinion  of  the  Court. 

The  statute  gives  the  right  of  action  for  three  separate 
descriptions  of  injury — injury  in  person,  or  property, or  means 
of  support. 

As  the  declaration  in  this  case  counted  only  upon  an  injury 
in  means  of  support,  the  evidence  should  have  been  confined 
to  such  injury,  and  it  was  error  to  admit  this  evidence  of 
personal  injury  and  ill-treatment;  and  it  was  such  evidence 
as  was  highly  calculated  to  operate  injuriously  to  the  defend- 
ants. 

It  is  said  that  it  was  admissible,  as  tending  to  prove  the 
habitual  intoxication  alleged,  but  we  do  not  consider  it  any 
proper  evidence  for  such  purpose.  If  the  husband  was  intoxi- 
cated when  at  home,  the  witness  could  have  stated  that  fact. 
There  was  no  necessity  of  giving  evidence  of  personal  injury 
and  ill-treatment  to  show  the  intoxication.  It  certainly  should 
not  be  held  admissible,  at  least  unless  there  was  some  question 
made  as  to  the  fact  of  intoxication,  or  conflicting  evidence  re- 
specting it.  There  was  no  question  here  as  to  such  fact;  or 
had  there  been  objection  to  stating  whether  the  husband  was 
intoxicated,  as  being  a  conclusion,  then  evidence  of  such  facts 
from  which  the  conclusion  was  drawn  might  have  been  ad- 
missible; but  there  was  nothing  of  that  kind. 

It  is  contended  that  the  error  was  cured  by  the  following 
instruction,  which  was  given  to  the  jury  at  the  instance  of 
the  plaintiff,  among  the  other  instructions  in  the  case  : 

"The  jury  should  not  award  any  damages  on  the  ground  of 
injury  to  the  person  of  plaintiff,  or  on  the  ground  of  her  per- 
sonal suffering  from  the  conduct  or  deportment  of  her  hus- 
band, but  evidence  tending  to  show  the  conduct  of  Smelsley 
towards  his  wife,  at  his  home,  or  for  any  abuse  to  her,  is 
onlv  admitted  to  show  intoxication  of  George  Smelsley, 
habitual  or  otherwise,  and  for  no  other  purpose;  and  such 
evidence  should  only  be  considered  by  the  jury  in  deter- 
mining the  question  of  intoxication,  and  should  not  be  con- 
sidered on  the  question  of  damages. " 
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It  is  evident  that  the  attempt  to  keep  the  jury  within  the 
limit  of  damages  claimed  in  the  declaration  by  that  instruc- 
tion, after  such  inflammatory  evidence  had  been  received  as 
to  another  actionable  injury  not  involved  in  the  case,  and 
after  counsel  for  plaintiff  had  fully  availed  themselves  of 
such  evidence  before  the  jury,  to  the  prejudice  of  the  defend- 
ants, would  but  partially  counteract  the  injurious  effect  of  the 
admission  of  such  testimony. 

This  precise  point  was  adjudged  in  the  case  of  L.  B.  and 
M.  R.  R.  Co.  v.  Winslow  et  al.  66  111.  220,  where  irrelevant 
evidence  had  been  improperly  admitted  and  fully  availed  of 
before  the  jury,  and  this  court  held  that  the  error  of  the 
admission  of  the  testimony  was  not  sufficiently  obviated  by 
the  giving  of  an  instruction  excluding  such  evidence  alto- 
gether from  the  consideration  of  the  jury.  It  is  important, 
in  cases  of  this  character,  that  matter  foreign  to  the  issue, 
and  calculated  to  operate  prejudicially  against  the  defendants, 
should  not  be  brought  into  the  case.  Under  the  authority 
of  the  case  cited,  the  error  here  was  not  removed  by  the  in- 
struction. 

It  is  further  assigned  as  error  that  the  court  erred  in  the 
efivincr  and  refusing  of  instructions. 

The  sixth  instruction  given  for  the  plaintiff  informed  the 
jury  that  if  they  believed,  from  the  evidence,  that  Smelslev 
drank  intoxicating  liquor  at  other  places  than  the  saloons  of 
the  defendants,  within  the  time  alleged  in  the  declaration, 
such  fact  should  not  be  considered  by  the  jury,  in  reduction 
or  mitigation  of  damages.  This  instruction,  abstractly  con- 
sidered, and  without  reference  to  the  peculiar  facts  in  evi- 
dence, was  justified,  in  view  of  the  peculiar  provisions  of  the 
statute,  and  by  the  ruling  of  this  court  in  the  case  of  Emory  v. 

Addis,  71  111. .     It  was  there  said,  in  respect  to  this  same 

point,  in  a  similar  case— 

'"  It  will  avail  appellant  nothing  that  it  is  shown  other 
persons  sold  Addis  liquor  that  may  have  contributed  to  his 
intoxication.     The  statute  has  given   an  action   to  the  party 
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injured,  severally  or  jointly  against  any  person  or  persons 
who  shall,  by  selling  or  giving  intoxicating  liquors,  have 
caused  intoxication,  in  whole  or  in  part,  of  such  person  or 
persons." 

In  the  present  case,  the  following  instruction,  number  five, 
was  given  to  the  jury,  on  behalf  of  defendants  : 

"  The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that,  in  the  years  1871,  1872  and  1873,  the  plaintiff 
visited  public  beer-gardens,  club-rooms  and  halls,  where 
numbers  of  persons  were  assembled  together,  and  attended 
picnics,  and  that  her  husband  accompanied  her  to  said  places, 
and  at  said  places,  or  some  of  them,  the  plaintiff  and  her  hus- 
band drank  beer  and  wine  together  in  the  presence  of  the 
defendants,  or  some  of  them  ;  and  if  the  jury  further  believe, 
from  the  evidence,  that  the  husband  of  the  plaintiff  kept  wine 
and  beer  in  his  house,  and  that  the  husband  of  the  plaintiff', 
with  the  knowledge  and  approval  of  the  plaintiff,  drank  such 
wine  and  beer  at  home,  and  that  the  plaintiff  and  others 
joined  him  in  drinking  such  wine  and  beer;  and  if  the  jury 
further  believe,  from  the  evidence,  that  all  said  drinking  of 
wine  and  beer  was  done  with  the  knowledge  and  approval 
of  the  plaintiff,  then,  and  in  such  case,  said  facts,  if  proven, 
may  be  taken  into  consideration  by  the  jury,  together  with 
all  the  other  evidence  in  the  case,  in  determining  the  damages 
of  the  plaintiff,  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  is  entitled  to  a  verdict  in  this  case." 

As  there  was  evidence  in  the  case  which  this  instruction 
was  applicable  to,  there  was  an  apparent  want  of  harmony 
between  it  and  the  one  given  for  plaintiff.  The  last  one  for 
defendants,  we  think,  was  properly  given,  especially  as  exem- 
plary damages  are  allowable  by  the  statute;  and,  in  view  of 
there  being  evidence  in  the  case  tending  to  prove  the  facts 
recited  in  that  instruction,  we  are  of  opinion  the  one  for  the 
plaintiff  should  not  have  been  given. 
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And  here  may  be  noticed  another  objection  to  the  admis- 
sion of  testimony.  After  the  defendants  had  introduced  evi- 
dence in  regard  to  the  matters  stated  in  the  above  instruction 
for  defendants,  plaintiff  was  recalled  as  a  witness,  and  testified 
that  she  went  to  those  places  named  because  she  was  compelled 
to  go ;  her  husband  said  she  should  go;  that  the  Germans 
were  his  customers,  and  he  belonged  to  the  society,  and  that 
the  plaintiff  was  not  considered  sociable  by  them,  anyhow. 
As  evidence"  of  this  conduct  of  plaintiff  was  introduced  by 
defendants  to  affect  her  claim  for  damages,  we  are  of  opinion 
this  testimony,  explanatory  of  such  conduct,  as  to  what  in- 
duced it,  was  properly  admitted,  as  going  to  show  the  nature 
and  character  of  the  conduct. 

The  instructions  which  were  asked  on  behalf  of  the  defend- 
ants, and  were  refused  by  the  court,  were  the  following: 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff is  a  woman  of  sufficient  means  in  her  own  right  to  main- 
tain  herself  as  comfortably  as  she  was  supported  by  her  hus- 
band, about  the  5th  day  of  July,  A.D.  1872,  then,  and  in  such 
case,  the  jury  should  find  the  defendants  not  guilty. " 

"  5.  The  jury  are  instructed  that,  in  .this  State,  the  hus- 
band is  not  legally  bound  to  provide  his  wife,  who  is  able  and 
competent  to  obtain  her  own  livelihood,  with  means  of  sup- 
port; and  unless  the  jury  believe,  from  the  evidence,  that  the 
defendants,  by  the  sales  of  intoxicating  liquor  to  George 
Smelsley,  diminished  means  of  support  which  the  plaintiff 
had  irrespective  of  her  husband,  the  jury  should  find  the 
defendants  not  guilty." 

From  the  earliest  period  of  the  law,  there  has  been  a  legal 
obligation  on  the  husband  to  support  his  wife.  No  act  of  the 
legislature  of  this  State,  when  this  alleged  cause  of  action 
accrued,  had  ever  abrogated  such  law.  It  has  never  been 
annulled  by  judicial  construction,  nor  do  we  recognize  in 
courts  the  right  so  to  annul  it. 
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Where  one  is  legally  bound  to  furnish  support  to  another, 
it  can  not  be  truly  said  that  the  reduction  of  the  estate  of  the 
person  so  bound,  to  insolvency,  or  that  the  impairment  or 
destroying  of  his  ability  to  provide  the  support,  does  not  in- 
jure such  other  in  his  or  her  means  of  support.  A  wife  is 
being  supported  by  her  husband — is  entitled  to  be  so;  that 
source  of  support  is  lost  to  her.  She  is  thereby  injured  in 
means  of  support,  she  has  lost  part  thereof,  and  has  not  the 
same  and  equal  means  of  support  now,  that  she  had  before  the 
loss. 

This  right  of  support  is  not  limited  to  the  supplying  of  the 
bare  necessaries  of  life,  but  embraces  comforts,  what  is  suit- 
able to  the  wife's  situation  and  the  husband's  condition  in 
life.  Because  the  wife  maybe  ablebodied,  and  can  earn  a 
livelihood,  it  does  not  follow  that  she  does  not  suffer  injury 
in  means  of  support  by  loss  of  her  legal  supporter.  Nor 
does  it  so  follow  where  she  may  have  independent  means  of 
support  of  her  own.  There  are  always  independent  means 
of  support.  No  one  is  absolutely  dependent  on  another  for 
support,  for,  where  there  is  the  absence  of  other  means  of 
support,  it  is  provided  by  public  authority.  We  are  of  opin- 
ion the  instructions  were  rightly  refused. 

"2.  The  jury  are  instructed  that,  if  they  believe,  from 
the  evidence,  that  the  plaintiff  is  entitled  to  recover  actual 
damages  in  this  case,  then  they  can  not,  in  addition  to  such 
damages,  assess  against  the  defendants  exemplary  damages  as 
•a  punishment  to  the  defendants." 

This  instruction  was  embraced  in  another  one  which  had 
already  been  given  for  defendants,  and  the  court  was  not  re- 
quired to  repeat  it;  the  one  so  given  was  as  follows  (all  after 
the  first  sentence  being  a  modification,  added  by  the  court,  and 
excepted  to  by  defendants)  : 

''The  plaintiff,  if  entitled  to  actual  damages,  is  not  entitled 
to  vindictive  damages  as  a  punishment  to  the  defendants,  even 


1875.]  Hagkett  et  al.  v.  Smelsley.  121 

Opinion  of  the  Court. 

though  the  jury  may  believe,  from  the  evidence,  that  the 
liquor  sold  or  given  to  said  Smelsley  may  have  caused  the 
death  of  said  Smelsley. 

"And  the  jury  are  further  instructed,  the  law  is,  that  vin- 
dictive damages  can  not  be  allowed  as  a  punishment  to  the 
defendants;  still,  the  statutes  of  this  State  expressly  declare 
that,  if  the  plaintiff  lias  been  injured  in  her  means  of  support 
in  the  manner  alleged  in  the  declaration,  and  by  the  wrong- 
ful act  of  the  defendants,  and  that,  by  reason  of  such  wrong- 
ful acts,  she  has  sustained  actual  and  real  damages  to  her 
means  of  support,  that  then  the  jury  are  permitted,  under  the 
statute,  in  addition  to  such  actual  damages  (if  any  such  are 
shown),  to  also  give  the  plaintiff  vindictive  damages,  if  the 
jurv  shall  believe,  from  all  the  circumstances,  that  the  plain- 
tiff ought  to  recover  vindictive  damages.  But  unless  the 
plaintiff'  proves  actual  damages,  then  she  can  not  recover  at 
all  for  anv  kind  of  damages.  But  the  jury  are  not  bound  to 
give  the  plaintiff  vindictive  damages.  And  if  the  jury  be- 
lieve, from  the  proof  and  all  the  circumstances,  that  the  plain- 
tiff ought  not  to  have  vindictive  damages,  then  the  jury  should 
not  award  vindictive  damages." 

There  is  a  difference  between  the  two  instructions,  in  the 
use  of  the  words  "vindictive  damages/'  instead  of  "exemplary 
damages;"  but  they  are  convertible  terms,  meaning  one  and 
the  same  thing.  The  instruction,  as  modified  by  the  court,  is 
fullv  sustained  by  the  case  of  Schneider  v.  Hosier,  21  Ohio 
St,  98. 

"3.  The  jury  are  instructed,  that  the  plaintiff  can  not  recover 
in  this  suit  for  injury  to  her  means  of  support  growing  out  of 
the  death  of  her  husband,  if  entitled,  under  the  evidence,  to 
a  verdict  at  all." 

This  instruction  is  attempted  to  be  "supported  upon  two 
grounds:  1st,  That  it  could  not  have  been  in  the  con- 
templation   of  the   legislature   to   give   this    action   in  a  case 
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where  death  had  resulted,  because  there  was  a  remedy  already 
provided  by  the  previous  statute  of  1853  for  the  case  where 
death  was  caused  by  a  wrongful  act  of  another;  and  that  stat- 
ute gave  the  action  in  the  name  of  the  personal  representa- 
tives of  the  deceased  person,  the  recovery  to  be  for  the  bene- 
fit of  the  widow  and  next  of  kin.  But  that  statute  gives  an 
action  only  where  the  wrongful  act  causing  the  death  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action  and  recover  damages  in  respect 
thereof.  In  this  case,  had  not  death  ensued,  Smelsley.  the 
deceased  husband,  could  not  have  maintained  an  action  against 
defendants  for  selling  him  the  liquor  which,  as  alleged, 
produced  the  intoxication  whereby  he  came  to  his  death. 
2d.  It  is  said  the  statute  gives  the  action  to  the  wife,  and  not 
to  a  widow,  and  so  contemplated  the  case  where  death  had  not 
resulted,  and  the  husband  was  still  living. 

This  is  a  construction  too  strict,  and  we  do  not  see  why, 
even  in  all  literal  strictness  insisted  upon,  the  present  case  is 
not  embraced.  The  statute  says,  every  wife,  etc..  who  shall  be 
injured  in  means  of  support,  etc.,  shall  have  a  right  of  action, 
etc.  The  plaintiff  was  a  wife,  at  the  time  the  act  of  injury 
and  its  alleged  cause  occurred.  The  statute  does  not  require 
that  she  should  be  a  wife  at  the  time  of  the  bringing  of  the 
action.  But  this  point  was  adjudged  adversely  to  the  instruc- 
tion in  Emory  v.  Addis,  supra.  That  was  a  case  of  a  like 
action  by  the  widow,  and  it  was  there  said  :  "The  death  of  her 
husband  is  a  permanent  injury  to  her  means  of  support.  It 
amounts  to  a  total  deprivation,  and  the  evidence  would  war- 
rant a  remunerative  and  substantial  verdict."  It  was  there 
assumed  that  the  action  by  the  widow  lay;  and  see  Schneider 
v.  Hosier,  supra.  There  was  no  error  in  refusing  this  instruc- 
tion. 

"  4.  The  jury  are  instructed  that,  unless  they  believe,  from 
the  evidence,  that  the  defendants,  or  some  of  them,  were  the 
owners  of  the  buildings,  or  some  of  them,  in  which  the  alleged 
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sales  of  intoxicating  liquors  were  made  to  the  said  George 
Smelsley,  and  that  such  owner  or  owners  of  said  buildings 
knowingly  permitted  intoxicating  liquors  to  be  sold  in  snch 
buildings,  then  the  jury  can  not  assess  against  the  defendants 
in  this  suit  exemplary  damages." 

The  fifth  section  of  the  act  of  1872,  in  question,  gives  to 
the  person  "injured  in  person,  property  or  means  of  support, 
by  any  intoxicated  person,  or  in  consequence  of  his  intoxica- 
tion, a  right  of  action  in  his  or  her  own  name,  severally  or 
jointly,  against  any  person  or  persons  who  shall,  by  selling 
or  giving  intoxicating  liquors,  have  caused  the  intoxication, 
in  whole  or  in  part,  of  such  person  or  persons."  This  is  the 
first  clause,  savin's;  nothing;  as  to  damages.  The  second  clause 
is:  ''And  any  person  or  persons  owning,  renting,  leasing  or 
permitting  the  occupation  of  any  building  or  premises,  and 
having  knowledge  that  intoxicating  liquors  are  to  be  sold 
therein,  or  who,  having  leased  the  same  for  other  purposes,  shall 
knowingly  permit  therein  the  sale  of  any  intoxicating  liquors 
that  have  caused,  in  whole  or  in  part,  the  intoxication  of  any 
person,  shall  be  liable,  severally  or  jointly,  with  the  person 
or  persons  selling  or  giving  intoxicating  liquors  aforesaid,  for 
all  damages  sustained,  and  for  exemplary  damages." 

Ir  must  be  admitted,  the  meaning  of  the  statute  in  respect 
of  exemplary  damages  is  not  so  perspicuously  expressed  as  it 
might  have  been.  But,  taking  the  two  clauses  together,  we 
can  not  think  it  to  be  their  true  construction,  that  it  was  in- 
tended to  draw  a  distinction  between  the  seller,  and  the  owner 
of  the  building,  and  subject  them  to  a  different  measure  of 
liability — the  one  for  actual  damages  only,  and  the  other  for 
both  actual  and  exemplary  damages.  The  second  clause,  in  ex- 
press words,  makes  them  liable,  severally  or  jointly,  for  all 
damages  sustained,  and  for  exemplary  damages.  It  certainly 
could  not  have  been  supposed  that,  in  the  joint  action,  there 
would  be  separate  judgments -rendered,  against  the  one  for  the 
actual  damages  sustained,  and  against  the  other  for  actual  and 
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also  exemplary  damages.  This  would  be  contrary  to  all  legal 
rule.  There  is  nothing  indicative  of  the  idea  of  a  different 
degree  of  culpability  between  the  two  classes  of  persons,  or 
that  there  should  be  a  difference  of  recovery  against  them. 
The  only  liability  for  damages  which  is  prescribed,  is  one  for 
all  damages  sustained,  and  for  exemplary  damages;  and  that 
the  owner  of  the  building  and  the  seller  shall  be  severally  or 
jointly  liable  therefor.  In  a  joint  suit  against  them,  there 
may  be  a  recovery  against  both,  for  actual  and  exemplary 
damages.  In  a  several  suit  against  either,  we  are  of  opinion 
there  may  be  a  recovery  of  both  actual  and  exemplary  darn- 


u6.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, in  the  years  1871,  1872  and  1873,  visited  public  beer 
gardens,  club  rooms  and  halls,  where  numbers  of  persons 
assembled,  and  attended  picnics  with  her  husband,  and  that 
at  said  places  the  plaintiff  and  her  husband  drank  beer  and 
wine  together  in  public,  and  in  the  presence,  at  some  of  said 
places,  of  the  defendants,  or  some  of  them;  and  if  the  jury 
further  believe,  from  the  evidence,  that  the  husband  of  the 
plaintiff  kept  wine  and  beer  in  his  house,  and  that  the  hus- 
band of  the  plaintiff,  with  the  knowledge  and  approval  of  the 
plaintiff,  drank  such  wine  and  beer  at  home,  and  that  the 
plaintiff  and  others  joined  the  husband  of  the  plaintiff  in 
drinking  such  wine  and  beer;  and  if  the  jury  further  be- 
lieve, from  the  evidence,  that  all  said  drinking  by  the  husband 
of  the  plaintiff,  and  all  the  other  beer  and  spirituous  liquors 
stated  by  witnesses  on  the  stand  to  have  been  drank  by  the 
husband  of  the  plaintiff,  was  done  and  drank  by  him  with  the 
knowledge  and  approval  of  the  plaintiff,  then  and  in  such 
case  the  jury  should  find  the  defendants  not  guilty." 

We  do  not  consider  that  the  facts  set  out  in  this  instruction 
would  constitute  a  bar  to  the  plaintiff's  action,  and  are  of 
opinion  that  the  full  benefit  of  all  instruction  on  this  head 
which    defendants   were  entitled    to,  was   granted   to  them   in 
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the  first  above  recited  instruction,  No.  5,  given  to  the  jury 
on  behalf  of  defendants,  which  was,  that  such  facts  might  be 
taken  into  consideration  by  the  jury  in  determining  the  dam- 
ages of  the  plaintiff,  if  the  jury  believed,  from  the  evidence, 
that  she  was  entitled  to  a  verdict. 

Another  sufficient  reason  for  refusing  the  instruction,  was, 
that  there  was  not  evidence  in  the  case  to  base  it  upon.  There 
was  no  evidence  that  all  the  beer  and  spirituous  liquors  testi- 
fied by  witnesses  as  having  been  drunk  by  the  husband,  were 
so  drunk  with  the  knowledge  and  approval  of  the  plaintiff. 

"7.  The  jury  are  further  instructed  that,  if  they  believe, 
from  the  evidence,  that  the  plaintiff  is  entitled  to  recover 
actual  damages  in  this  case,  yet  the  jury  are  not  permitted  to 
assess  against  the  defendants,  in  addition  thereto,  exemplary 
damages,  unless  the  jury  further  believe.,  from  the  evidence, 
that  the  said  George  Smelsley,  during  the  period  between  the 
5th  day  of  July,  A.D.  1872.  and  the  5th  day  of  July,  A.  D. 
]873,  was  a  man  in  the  habit  of  getting  intoxicated,  and  that 
the  plaintiff  notified  the  defendants,  or  some  of  them,  between 
said  days,  not  to  sell  or  give  intoxicating  liquors  or  drinks  to 
said  George  Smelsley,  and  that  the  defendants,  or  some  of 
them,  after  such  notice,  sold  or  gave  intoxicating  liquor  or 
drinks  to  the  said  George  Smelsley  ;  or  unless  the  jury  believe, 
from  the  evidence,  that  the  said  George  Smelsley,  within  said 
period,  was  in  the  habit  of  getting  intoxicated,  and  that  he 
was  endeavoring  to  overcome  such  habit  by  total  abstinence, 
and  that  this  was  known  to  the  defendants,  or  some  of  them, 
or  was  suspected  by  them,  or  some  of  them,  and  that  with 
such  knowledge  the  defendants,  or  some  of  them,  dissuaded 
or  prevented  the  said  Smelsley  from  carrying  out  his  resolve 
to  totally  abstain  from  intoxicating  drinks,  by  improper  influ- 
ences on  the  part  of  the  defendants,  or  some  of  them,  by  their 
tempting  or  inducing  said  Smelsley  to  drink  intoxicating 
liquors;  or   unless  the  jury  believe,  from   the  evidence,  that 
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other  aggravating  circumstances  have  been  shown  against  the 
defendants,  or  some  of  them." 

Such  a  form  of  instruction  is  objectionable,  as  calculated 
to  mislead  a  jury,  and  was  properly  refused.  It  was  verv 
well  calculated  to  lead  the  jury  to  believe  that  there  could 
be  no  recovery  of  exemplary  damages  except  in  the  two  cases 
specified,  of  furnishing  liquor  after  notice  not  to  do  so,  and 
preventing  one,  who  was  endeavoring  to  reform  from  the 
habit  of  intemperance,  from  doing  so,  by  tempting  or  in- 
ducing him  to  drink  intoxicating  liquors. 

The  case  of  Meidel  v.  Anthus,  71  111.  — ,  is  referred  to  as 
authority  for  the  instruction,  but  the  court  never  sanctioned 
anv  such  form  of  instruction  as  this.  The  court  there  referred 
to  these  two  cases  recited  in  this  instruction  as  instances  for 
exemplary  damages,  but  not  as  embracing  all  the  cases  for 
exemplary  damages,  nor  as  sanctioning  any  such  form  of  an 
instruction. 

a8.  If  the  jury  believe,  from  the  evidence,  that  George 
Smelsley,  during  the  years  1871,  1872  and  1873,  drank  intox- 
icating liquors  at  beer  gardens,  halls  and  picnics,  and  at  his 
own  house,  as  well  as  in  the  places  of  business  of  the  defend- 
ants, during  the  year  immediately  preceding  his  death,  the 
jurv  mav  take  such  drinking  of  said  Smelsley  into  considera- 
tion in  determining  the  extent  to  which  the  drinking  by  him 
in  the  places  of  business  of  the  defendants  contributed  to  the 
alleged  diminution  of  the  means  of  support  of  the  plaintiff." 

This  instruction  has  been  sufficiently  disposed  of  by  the 
remarks  already  made  upon  the  instruction  given  for  the 
plaintiff,  and  the  first  one,  No.  5,  given  for  defendants.  The 
present  one  differs  from  that  one  given  for  the  defendants,  in 
being  disconnected,  as  to  the  liquor  drank,  with  the  knowl- 
edge and  approval  of  the  plaintiff;  and,  under  the  authority 
of  the  case  of  Emory  v.  Addis,  supra,  we  think  this  instruc- 
tion was  properly  refused.     Had  it  been  limited  to  the  drink- 
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ing  of  intoxicating  liquors  at  Smelsley's  own  house,  it  might 
have  been  proper. 

For  the  errors  which  have  been  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Lewis  W.  Ross 


Chicago,  Burlington  and  Quincy  R.  R.  Co.  et  al. 

1.  Statute — wlietliev  amendatory  of  charter  or  not.  The  act  of  Febru- 
aiy  9,  1854,  entitled  "An  act  to  amend  an  act  entitled  'an  act  to  incor- 
porate the  Macomb,  Vermont  and  Bath  Railroad,'  approved  February  11, 
1853,"  is  not  so  far  foreign  to  the  object  embraced  by  the  act  of  February 
11,  1853,  as  to  authorize  the  court  in  holding  it  not  to  be  an  amendment 
of  the  last  named  act,  and,  therefore,  void,  as  not  being  embraced  in  the 
purposes  in  the  Governor's  call  of  the  special  session  of  1854  of  the  legis- 
lature. 

2.  Same — ichether  embracing  more  than  one  subject.  The  charter  of  a 
railway  company  will  not  be  subject  to  the  constitutional  objection  of 
embracing  more  than  one  subject  from  the  fact  that  it  authorizes  the 
construction,  etc.,  of  one  or  more  extensions  of  the  principal  line,  in  dif- 
ferent directions.  The  charter  of  the  Peoria  and  Hannibal  Railway  Com- 
pany is  not  obnoxious  to  this  objection,  as  the  extensions  authorized  are 
not  regarded  as  independent  and  distinct  lines  from  the  main  road. 

3.  Charter — whether  change  in,  when  accepted,  tcill  release  a  party  from 
his  obligation  to  the  company.  Where  a  party  gave  his  obligation  to  con- 
vey to  a  railway  company  a  right  of  way  over  his  land,  and  the  charter 
of  the  company  was  afterwards  changed,  and,  by  subsequent  enactment, 
the  company  was  authorized  to  divide  its  road  into  sections,  and  to  let 
and  construct  any  of  them,  which  amendments  were  accepted  by  the 
company,  and  the  party,  being  a  stockholder  and  director  of  the  companv, 
expressly  approved  such  amendments,  and  acted  under  their  authority, 
and  authorized  and  approved  acts  done  under  the  same:  Held,  that  he 
was  not  only  bound,  by  implication,  as  a  stockholder,  to  the  act  of  accept- 
ance of  the  amendments,  but  also  by  his  own  acts  as  a  director,  in  exer- 
cising the  new  powers  conferred,  and  was  equitably  estopped  from  all  eg- 
ing  that  the  corporation  had  ceased  to  be  that  to  which  he  became 
obligated. 
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4.  Same — who  may  take  advantage  of  a  failure  to  complete  railway  in 
time  limited.  If  a  railway  company  fails  to  commence  work  or  complete 
its  road  in  the  time  limited  by  its  charter,  the  State  alone  can  take 
advantage  of  the  failure,  and  if  it  waives  its  right  to  do  so,  by  extending 
the  time,  no  one  else  can  complain,  or  set  up  such  fact  as  a  release  from 
his  contract  with  the  compan}\ 

5.  Specific  performance — right  to  rescind  contract  must  be  exercised 
before  the  other  has  performed  and  expended  money  on  faith  of  it.  Even  if  a 
party,  who  has  given  his  obligation  to  a  railway  company  to  convey  a 
right  of  way,  had  a  right  to  rescind  the  same  for  delay  in  the  construction 
of  the  road,  good  faith  would  require  him  to  give  notice  of  such  intention 
before  the  company  takes  possession  of  the  land  and  constructs  its  road, 
so  that  it  majr  adopt  another  location,  or  take  proceedings  to  condemn, 
before  rendering  itself  otherwise  liable. 

6.  Rescission— waiver  of  right  to.  Where  a  party,  who  had  agreed  to 
grant  the  right  of  way  over  his  land  to  a  railway  company,  after  the  con- 
struction of  the  road  brought  ejectment  for  the  land  so  taken,  and  also 
sued  in  trespass  for  damages,  and  afterwards  dismissed  the  same,  upon 
the  agreement  of  the  company  operating  the  road  to  make  a  cattle-pass, 
which  was  constructed  at  a  cost  of  $800,  the  cost  of  which  was  to  go  in 
reduction  of  the  owner's  damages:  Held,  on  bill  for  specific  performance 
by  the  company,  and  to  enjoin  the  prosecution  of  an  action  of  ejectment 
for  the  possession  of  the  land,  that  it  would  be  inequitable  to  allow  the 
owner  to  recover  the  possession  of  the  right  of  way  after  inducing  the 
company  to  incur  this  expense  solely  for  his  benefit,  and  after  his  elec- 
tion to  take  damages  instead  of  the  possession  of  the  land. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  Chicago,  Burlington 
and  Quincy  Railroad  Company,  and  the  Peoria  and  Hanni- 
bal Railroad  Company,  against  Lewis  W.  Ross,  to  enjoin  the 
prosecution  of  an  action  of  ejectment,  brought  by  Ross  against 
the  first  named  company,  and  for  the  specific  performance  of 
an  agreement  of  Ross  to  grant  and  convey  the  right  of  way 
to  the  same  company  over  the  land  of  Ross.  The  material 
facts  of  the  case  are  stated  in  the  opinion. 

Mr.  J.  S.  Winter,  and  Messrs.  Cooper  &  Bassett,  for  the 
appellant. 

Messrs.  Judd  &  "Whitehouse,  for  the  appellees. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Lewis  W.  Ross  having  commenced  an  action  of  ejectment 
against  the  Chicago,  Burlington  and  Quinev  Railroad  Co.  to 
recover  possession  of  a  strip  of  ground  occupied  by  it  for  its 
right  of  way  across  a  certain  tract  of  land  owned  by  him,  at 
Lewistown,  in  Fulton  county,  the  present  bill  was  filed  to 
enjoin  further  proceedings  in  that  suit,  and  to  enforce  the 
conveyance  of  the  strip  of  ground  in  question  by  Ross  to  the 
company.  The  decree  of  the  court  below  was  in  conformity 
with  the  prayer  of  the  bill. 

The  Chicago,  Burlington  and  Quincy  Railroad  Company 
derives  whatever  rights  it  may  have,  in  the  right  of  wav 
referred  to,  by  conveyances  from  the  Peoria  and  Hannibal 
Railroad  Company  to  Joy,  and  from  Joy  to  itself;  and  the 
first  objection  taken  to  the  decree  below  is,  that  the  Peoria 
and  Hannibal  Railroad  Company  never  had  any  legal  exist- 
ence. The  objection  is  not  as'to  the  mere  regularity  of  the 
incorporation,  but  it  is,  that  what  assumes  to  be  the  charter 
of  that  company  was  and  is  no  law,  because  enacted  at  a 
special  session  of  the  General  Assembly  convened  by  the 
Governor,  and  not  embraced  in  the  purposes  enumerated  in 
his  proclamation,  for  which  the  special  session  was  convened. 

The  act  under  which  "The  Peoria  and  Hannibal  Railroad 
Company"  claimed  to  be  incorporated,  was  enacted  at  the 
special  session  of  the  General  Assembly  which  convened  Feb- 
ruary 9,  1854,  and  was  approved  on  the  24th  day  of  that 
month.  (Laws  1854,  p.  237.)  It  was  entitled  "An  act  to  amend 
an  act  entitled  'an  act  to  incorporate  the  Macomb,  Vermont 
and  Bath  Railroad  Company,'  approved  February  11,  1853." 
Among  the  purposes  enumerated  in  the  proclamation  of  the 
Governor  for  convening  the  General  Assembly  at  that  time. 
were  the  following:  "To  amend  charters  of  towns,  cities. 
railroads,  ferries,  dykes  and  plaukroads,  and  to  extend  the 
same."  (Legislative  Journal  2d  Sess.  18th  General  Assembly, 
9— 77th  III. 
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p.  18.)  The  question  is,  therefore,  was  the  act  of  February 
24,  1854,  what,  by  its  title,  it  professed  to  be? 

By  the  first  section  of  the  act  of  February  11,  1853,  the 
persons  therein  named  were  incorporated,  by  the  name  and 
style  of  the  "  Macomb,  Vermont  and  Bath  Railroad  Com- 
pany," and  empowered  to  locate,  construct  and  maintain  a 
railroad,  etc.,  commencing  at  the  town  of  Macomb,  in  the 
county  of  McDonough,  running  from  thence,  on  the  most 
eligible  route,  to  the  town  of  Vermont,  in  the  countv  of  Ful- 
ton,  and  from  thence,  on  the  most  eligible  route,  to  the  town 
of  Bath,  in  the  county  of  Mason. 

The  seventeenth  section  of  the  same  act  also  authorized  the 
company  to  extend  their  railroad  from  Macomb  to  a  point 
opposite,  or  at  the  city  of  Burlington,  in  the  State  of  Iowa, 
on  the  most  eligible  route,  and  to  also  extend  their  railroad 
from  Bath,  in  Mason  county,  to  some  point  that  might  be 
agreed  upon,  on  the  Petersburg  and  Springfield  Railroad. 
(See  Private  Laws  of  1853,  p.  20,  et  seq.) 

It  was  enacted  by  the  first  section  of  the  act  of  February 
24,  1854,  that  the  name  of  the  "  Macomb,  Vermont  and  Bath 
Railroad  Company,"  be  changed,  and  that  hereafter  said  com- 
pany be  known  and  called  by  the  name  and  style  of  "The 
Peoria  and  Hannibal  Railroad  Company,"  and  that  said  com- 
pany be  authorized  and  empowered  to  survey,  locate,  con- 
struct and  fully  complete  and  operate  an  extension  of  their 
said  railroad  from  the  town  of  Vermont,  in  the  countv  of 
Fulton,  by  the  way  of  Lewistown  and  Canton,  in  said  county, 
to  the  terminus  of  the  Peoria  and  Bureau  Valley  Railroad, 
at  or  in  the  city  of  Peoria,  and  from  the  town  of  Vermont 
aforesaid,  by  the  way  of  Rushville,  in  Schuyler  county,  and 
Mount  Sterling,  in  Brown  county,  to  a  point  on  the  Missis- 
sippi river,  as  nearly  as  practicable,  opposite  the  city  of  Han- 
nibal, in  the  State  of  Missouri.  By  the  fifth  section  it  was 
provided,  that  the  company  should  not  be  required  to  con- 
struct the  line  of  their  road  from  the  town  of  Macomb  to 
the  town  of  Bath,  and  that  the  work  on  said  extended  rail- 
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road  should  be  commenced  within  five  years,  and  completed 
within  eight  years  after  the  passage  of  the  act. 

The  act  of  February  11,  1853,  contained  seventeen  sections, 
and  by  the  act  of  February  24th,  1854,  five  of  these — the 
second,  third,  fourth,  fifth  and  sixth — were  expressly  re- 
pealed; but  the  remaining  sections,  except  in  so  far  as  they 
were  inconsistent  with  the  provisions  of  that  act,  were  left  in 
full  force. 

We  do  not  feel  authorized  to  hold,  as  a  matter  of  law,  that 
the  entire  purpose  and  scope  of  the  act  of  Februarv  24,  1854, 
is  so  foreign  to  the  objects  embraced  by  the  act  of  Februarv 
11,  1853,  that  it  can  not  be  held  to  be  an  amendment  of  that 
act.  Its  leading  objects  might  all  still  be  attained  under 
the  charter  as  amended — not  necessarily,  it  is  true,  but  pos- 
sibly— and  some  of  them  were  entirely  unaffected  bv  the 
amendment.  Precisely  how  far  the  original  purpose  of  a 
statute  may  or  may  not  be  changed  by  an  enactment  profess- 
ing only  to  be  an  amendment,  we  will  not  undertake  to  say. 
The  legislative  determination  in  this  respect  can  not,  in  anv 
view,  be  disregarded,  unless  it  is  clearly  wrong;  and  that  is 
not  established  to  our  satisfaction  in  the  present  instance. 

A  further  objection  to  the  constitutionality  of  the  charter 
of  the  Peoria  and  Hannibal  Railroad  Company,  as  consti- 
tuted by  the  various  amendatory  statutes,  insisted  upon,  is, 
that  it  embraces  more  than  one  subject — that  is,  the  location 
and  construction,  etc.,  of  more  than  one  line  of  road. 

The  same  objection  was  argued  in  The  Belleville,  etc.,  R.  It. 
Co.  v.  Gregory,  14  111.  28,  and  overruled;  and  what  was  there 
said  on  this  point  is  equally  applicable  here.  The  court  said  : 
'•The  first  inquiry,  then,  is,  does  this  law  embrace  more  than 
one  subject?  The  subject  of  this  law  is  the  incorporation 
of  a  railroad  company.  No  other  subject  is  introduced  into 
the  law,  and  but  one  company  was  created  by  it;  but  it  was 
urged  that  two  roads  were  authorized  to  be  constructed  by 
the  law,  if  this  extension  is  sustained.  Even  admitting  that 
this  would    make   the   law  obnoxious    to    the    constitutional 
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objection,  the  fact  does  not  sustain  the  objection.  With  the 
extension  to  Alton,  there  will  be  but  one  continuous  road, 
and  that  on  a  much  straighter  line  than  many  other  roads  in 
the  State.  If  we  are  to  look  at  the  line  of  road  authorized 
to  be  constructed,  for  the  purpose  of  determining  whether 
the  bill  embraces  more  than  one  subject,  we  shall  find  the 
law  as  free  from  objection  as  most  others  of  a  similar  char- 
acter, and  much  more  than  some  others.  Take,  for  instance, 
the  Illinois  Central  Railroad  Company,  providing  for  the 
construction  of  a  main  trunk,  and  Chicago  and  Dubuque 
branches,  the   former  of  which  projects  from   the  main  road 

over  two   hundred   miles  from   its   terminus   at  Chicago,  Dre- 
ss    "   X 

senting  the  same  objection  in  a  much  higher  degree.  >:'  * 
Should  we  hold  this  law  to  be  unconstitutional  for  the  reason 
urged,  but  few  railroad  charters  in  the  State  could  survive 
the  test/'  We  can  not  now  reconsider  the  rule  of  construc- 
tion then  announced.  It  has  ever  since  been  accepted  and 
acted  upon  as  the  correct  exposition  of  the  clause  of  the  con- 
stitution involved.  See,  also,  City  of  Ottaiva  v.  The  People  ex  rel. 
48  111.  233. 

It  can  not  be  claimed  that,  by  the  charter  of  the  Peoria 
and  Hannibal  Railroad  Company,  the  construction  of  two  or 
more  distinct  and  independent  lines  of  road  was  contem- 
plated. The  authority  was  merely  to  construct,  etc.,  one  or 
more  extensions  of  the  principal  line,  in  different  directions, 
as  in  the  illustration  given  in  the  opinion  from  which  we 
have  quoted. 

The  proof  of  acceptance  of  the  various  amendatory  acts  by 
user,  etc.,  under  them,  is  ample.  Indeed,  no  question  is  raised 
in  argument  on  this  ground. 

An  instrument,  of  which  the  following  is  a  copy,  was  exe- 
cuted and  delivered  to  the  railroad  company  by  Ross: 

"Know  all  men  by  these  presents:  That  I,  Lewis  W.  Ross, 
of  Lewistown,  Fulton  county,  Illinois,  in  consideration  of 
one  dollar  to  me  in  hand  paid  by  the  Peoria  and  Hannibal 
Railroad  Company,  the  receipt  of  which  is  hereby  acknowl- 
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edged,  do  hereby  agree  to  release  and  convey  unto  said  com- 
pany the  right  of  way  for  said  railroad  over  any  land,  or  town 
lots  owned  by  me,  in  Fulton  county,  Illinois,  except  those 
having  buildings  on  the  line,  and  to  execute  and  deliver  to 
the  said  company  a  proper  release  and  conveyance  of  the 
same  as  soon  as  the  said  road  is  located. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal,  this  26th  day  of  June,  A.  D.  1854. 

"Lewis  W.  Ross,     [seat,.]" 

It  is  contended,  because  the  road  was  not  completed  within 
eight  years  after  the  passage  of  the  act  of  Feb.  24,  1854,  as 
required  by  the  5th  section  of  that  act,  and  because,  also,  bv 
a  subsequent  amendment  to  the  charter,  the  company  were 
allowed  to  divide  the  line  of  road  into  sections,  and  to  com- 
plete it  in  that  way,  the  promise  contained  in  this  instrument 
ceased  to  be  obligatory. 

An  amendatory  act,  entitled  "An  act  to  amend  an  act  enti- 
tled 'an  act  to  incorporate  the  Macomb,  Vermont  and  Bath 
Railroad  Company/"  was  enacted  by  the  legislature,  and 
approved  Feb.  14,  1857.  By  the  4th  section  of  this  act  it  was 
provided,  that  the  Peoria  and  Hannibal  Railroad  Company 
should  have  the  right,  by  its  directors,  to  divide  the  route  of 
its  road,  running  from  Peoria  to  Hannibal, in  divisions,  to  let, 
construct  and  operate  any  of  such  divisions,  and  also  to  call  in 
installments  on  stock  from  stockholders  interested  in,  or  near 
the  line  of  such  divisions  so  to  be  constructed,  and  apply  the 
same  on  sueh  part  so  to  be  built  and  operated;  and  it  was  also 
thereby  empowered  to  unite  its  road  with  any  other  road,  now  or 
hereafter  constructed,  at  its  termini,  or  any  point  thereof  where 
the  same  or  any  part  thereof  may  come  in  contact  with  any 
such  road;  to  issue  bonds,  bearing  any  rate  of  interest  not 
exceeding  ten  per  cent  per  annum,  and  to  mortgage,  sell  or 
lease  their  said  railroad  and  its  equipments,  rolling  stock, 
station  houses,  or  any  portion  or  part  thereof. 

The  6th  section  was  as  follows:  "This  act  shall  not,  in 
any  respect,  affect  the  subscriptions  of  stock   voted  or  sub- 
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scribed  by  any  county,  city,  corporation  orrpersons.  The  said 
company  may  commence  the  work  on  said  road  within  three 
years;  and  if  any  division  thereof  be  completed  within  eight 
years  after  the  passage  of  this  act,  then  this  act  to  remain  in 
full  force  and  effect,  together  with  the  several  acts  to  which 
this  is  an  amendment."     (Private  Laws  of  1857,  619.) 

At,  and  long  prior  to,  the  date  of  this  enactment  Ross  was 
a  stockholder  in  the- Peoria  and  Hannibal  Railroad  Company. 
He  was  one  of  the  commissioners  named  in  the  act  of  Feb.  24, 
1854,  to  solicit  subscriptions  to  its  capital  stock,  and  he  was 
active  and  zealous  in  this  capacity  in  promoting  the  success 
of  the  company's  undertaking.  It  appears  that  the  act  of 
Feb.  14,  1857,  received  his  express  approval;  and  from  1862, 
in  April,  he  Avas,  for  the  period  of  two  years,  one  of  the 
directors  of  the  company,  during  which  time  he  authorized 
and  approved  of  acts  done  by  and  on  behalf  of  the  company, 
having  their  only  legal  sanction  in  the  provisions  of  that  act. 
He  is,  therefore,  not  only  bound,  by  implication,  as  a  stock- 
holder to  the  acts  of  acceptance  of  the  company,  but  also 
expressly,  by  his  own  acts,  as  a  director,  in  exercising  the 
powers  and  privileges  conferred  by  the  act. 

Nor  do  we  think  the  adoption  of  this  amendment  worked 
such  a  fundamental  change  in  the  charter  of  the  company  as 
could  be  held  to  release  individuals  from  their  obligations  to 
it  upon  the  ground  that  it  thereby  became  a  new  and  essen- 
tially different  corporation.  The  cases  of  Sprague  v.  III.  E. 
B.  Co.  et  al  19  111.  177,  III  R.  B.  Co.  v.  Zimmer,  20  id.  657, 
are  in  point,  and  sustain  this  view.  The  case  of  Fulton  County 
v.  Marsh,  10  Wallace,  676,  cited  as  holding  differently,  is  not 
analogous.  There,  the  subscription  was  made  to  a  corpora- 
tion which  was  subsequently  divided,  and  made  into  three 
corporations,  one  of  which  claimed  the  benefit  of  the  sub- 
scription. Here,  the  unity  of  the  original  corporation  is  not 
disturbed.  It  is  merely  allowed  to  construct  its  road  by  sec- 
tions, and  appropriate  the  proceeds  arising  from  subscriptions 
to  the  payment  of  expenses  incurred,  according  to  the  locality 
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ill  which  the  subscriptions  were  made.  This  was,  doubtless, 
designed  to  stimulate  local  aid.  It  was  clearly  auxiliary  to 
the  main  design  of  the  original  organization,  and,  therefore, 
whether  it  was  the  wisest  policy  that  could  have  been  adopted 
under  the  circumstances,  it  is  unnecessary  for  us  to  inquire. 

We  do  not  comprehend  the  force  of  the  distinction  attempted 
to  be  drawn  between  the  duties  and  liabilities  of  Eoss  as  a 
stockholder,  and  as  an  individual,  when  applied  to  the  inquiry 
before  us.  We  can  not  understand  how  Eoss,  as  a  stock- 
holder and  director  in  the  Peoria  and  Hannibal  Eailroad 
Company,  can  be  regarded  as  accepting  an  amendment  to  its 
charter,  and  at  the  same  time  protesting  against  it  as  an  indi- 
vidual. Having,  by  his  own  personal  acts,  accepted  and 
assisted  in  fastening  this  amendment  upon  the  company,  to 
what  principle  of  equity  can  he  appeal  for  the  purpose  of 
being  relieved  from  his  private  obligations  to  the  company 
on  account  of  the  change  thus  wrought  in  its  charter?  His 
month  is  closed.  He  can  not  be  heard  to  say,  upon  well  set- 
tled principles  of  equitable  estoppel,  that  the  corporation  has 
ceased  to  be  that  to  which  he  became  obligated. 

The  time  specified  for  the  completion  of  the  road,  in  the 
5th  section  of  the  act  of  Feb.  24,  1854,  was  not  irrevocable. 
It  was  competent  for  the  legislature  and  the  company  to 
change  it  at  any  time,  by  mutual  consent.  The  State  alone 
could  take  advantage  of  a  failure  in  this  respect  on  behalf  of 
the  company,  and  if  it  should  choose  to  waive  its  rights  on 
that  account,  no  one  else  could  complain.  While  it  may  be 
said  that  the  time  within  which  the  road  was  to  be  completed 
may  be  presumed  to  have  been  within  the  contemplation  of 
the  parties  when  this  instrument  was  executed,  it  may,  on 
the  other  hand,  be  said,  it  may  also  be  presumed  to  have 
been  within  their  contemplation  that  this  provision  might 
be  subsequently  changed.  So,  the  only  way  to  have  made 
time  certainly  of  the  essence  of  the  contract,  was  to  have 
inserted  a  stipulation  to  that  effect. 
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The  case  cited  relating  to  common  highways,  was  governed 
by  an  express  statutory  provision,  and,  on  that  account,  has 
no  application  here. 

The  cases  holding  parties  relieved  from  like  obligations 
with  that  of  Ross,  where  the  evidence  shows  there  was  a  sub- 
sequent abandonment  of  the  enterprise,  would  be  in  point 
if  the  evidence  here  supported  that  theory.  But,  in  our 
opinion,  it  does  not. 

Work  was  clone  at  different  places  along  the  line  of  the 
road,  according  to  the  evidence,  commencing  in  1854,  in  small 
quantities,  every  year,  until  in  1862,  when  it  was  completed 
from  Canton  to  Lewistown.  Ross  remained  a  director  in  the 
company  until  in  1864,  and  the  organization  was  kept  up 
until  after  1869,  when  the  road  was  completed  from  Lewis- 
town  to  Rushville.  After  the  completion  of  the  road  to 
Lewistown,  in  1862,  work  was  for  some  time  suspended,  but 
there  is  not  a  particle  of  evidence  showing  an  abandonment 
of  the  enterprise.  On  the  contrary,  efforts  were  being  made 
and  renewed,  at  different  intervals,  to  secure  additional  means 
and  enlist  the  aid  of  those  whose  influence  would  insure 
success.  Work,  also,  seems  to  have  been  done  occasionally. 
The  line  was  run  across  the  property  of  Ross,  substantially 
where  the  road  is  now  built.  Estimates,  profiles,  etc.,  were 
made,  and  it  seems  to  have  been  regarded  by  the  president 
and  engineer  of  the  company  that  the  road  was  located  there, 
as  we  infer  from  the  evidence,  as  early  as  in  1861  or  1862. 
Ross,  himself,  may  not  have  actually  known  of  this  location, 
but  he  does  not  pretend  to  have  been  ignorant  of  the  fact 
that  the  organization  of  the  company  was  kept  up;  that  efforts 
were  being  made,  from  time  to  time,  to  complete  the  road  to 
Rushville  ;  that  the  hope  of  its  completion  was  not  abandoned, 
and  the  probability  that  the  road,  if  constructed,  would  run 
not  far  from  where  it  was  built.  Yet  he  made  no  effort  to 
cancel  the  instrument  he  had  executed  obligating  himself  to 
convey  the  right  of  way,  gave  no  notice  that  he  did  not 
intend  to  be  bound   by  its  terms,  but  permitted  the  company 
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to  retain  this  instrument,  and  complete  the  construction  of 
the  road  over  his  property,  before  lie  made  known  a  single 
one  of  the  many  objections  now  alleged  against  their  rights 
under  that  instrument.  EveiHf  such  time  had  elapsed  as  to 
authorize  him  to  revoke  the  offer  contained  in  the  instrument, 
it  was  for  him  to  determine  whether  he  would  do  so  or  not, 
and  it  would  seem,  under  the  circumstances  proved,  that  good 
faith  would  have  required  that  he  should  have  given  notice 
to  that  effect  before  the  company  had  taken  possession  of  his 
property,  so  that  it  might  have  adopted  another  location,  or 
taken  proceedings  to  condemn  this  property  before  rendering 
itself  otherwise  liable. 

We  do  not  consider  the  question  important,  what  line  of 
road  was  in  contemplation  when  this  instrument  was  exe- 
cuted. The  line,  as  constructed,  is  within  the  limits  of  the 
charter  of  the  company,  and,  as  in  regard  to  time,  so  in  this 
respect,  if  other  limitations  were  intended,  they  should  have 
been  distinctly  specified  in  the  instrument.  It  was  perfectly 
competent  for  him,  in  that  way,  to  impose  what  restrictions 
or  limitations  he  pleased. 

There  is  one  other  circumstance  to  be  noticed,  tending 
strongly,  in  our  opinion,  to  show  that  Ross  is  not  equitably 
entitled  to  recover  the  possession  of  the  right  of  way,  even 
if  we  could  regard  the  question  of  his  right  to  damages 
against  the  company  open. 

Some  short  time  subsequent  to  the  completion  of  the  road 
over  his  property,  he  commenced  two  suits  against  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  which  was  then, 
and  is  still,  in  possession  of  the  road — one  in  ejectment  for 
the  possession  of  this  right  of  way,  and  the  other  trespass 
qitare  clausum  /regit,  for  damages  to  his  real  estate  sustained 
in  the  construction  of  the  road.  These  suits  were  dismissed 
by  him  pursuant  to  an  understanding  then  had  with  those 
representing  that  company.  Some  witnesses  swear  that  the 
agreement  was,  the  company  was  to  make  a  cattle-pass  for 
Ross  on  this  ground,  under  the  railroad,  and  Ross  was  to  dis- 
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miss  the  suits  and  make  a  deed  of  the  right  of  way  to  the 
company.  Eoss,  and  other  of  the  witnesses,  disagree  with 
so  much  of  this  as  relates  to  the  making  of  the  deed.  That 
the  suits  were  to  be  dismissed,  and  the  cattle-pass  to  be  made, 
and  that  the  suits  were  dismissed,  and  the  cattle-pass  made 
to  the  satisfaction  of  Eoss,  there  is  no  controversy.  Eoss 
says  his  understanding  was,  the  making  of  the  cattle-pass  was 
to  go  in  reduction  of  his  claim  of  damages.  Upon  this 
hypothesis,  was  not  this  a  distinct  abandonment  of  any  right 
which  he  might  have  had  to  the  possession  of  the  property, 
and  an  election  to  take  his  damages  instead?  The  pass  cost 
$800,  was  made  for  the  sole  accommodation  and  convenience 
of  Eoss,  and,  of  course,  upon  the  hypothesis  that  the  right  to 
the  possession  of  the  property  where  it  was  made  was  in  the 
company.  He  induced  the  company  to  expend  this  money, 
with  the  understanding  it  should  have  the  benefit  of  it  in  his 
claim  for  damages.  Shall  he  now  be  allowed  to  defeat  this 
by  taking  the  whole  property?  We  think,  in  equity,  this 
can  not  be  allowed. 

In  every  view  we  have  been  able  to  take  of  the  case,  we 
think  the  equities  are  in  favor  of  the  company. 

We  have  not  discussed  the  rights  of  the  Chicago,  Burling- 
ton and  Quincy  Eailroad  Company  as  distinct  from  those  of 
the  Peoria  and  Hannibal  Eailroad  Company,  as  no  question 
is  made  in  that  respect.  AVe  have  assumed  that,  by  the  effect 
of  the  several  conveyances,  the  Chicago,  Burlington  and 
Quincy  Eailroad  Company  occupies  the  same  position  the 
Peoria  and  Hannibal  Eailroad  Company  would  if  no  convey- 
ance had  been  made. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Henry  D.  Cogswell 

v. 

William  Armstrong  et  al. 

1.  Interpleader — nature  of  the  hill.  A  bill  of  interpleader  is  ordi- 
narily exhibited,  where  two  or  more  persons  claim  the  same  debt,  duty  or 
other  thing,  from  the  plaintiff,  by  different  or  separate  interests,  and  he, 
not.  knowing  to  which  it  ought  to  be  rendered,  fears  he  may  suffer  injury 
from  their  conflicting  claims,  and  therefore  prays  that  they  may  be  com- 
pelled to  interplead  and  state  their  several  claims,  so  that  the  court  may 
adjudge  to  whom  the  debt,  duty  or  other  thing  belongs. 

2.  Same — party  filing  can  not  contest  the  right  to  the  fund  lie  brings  into 
court.  Where  a  party  owes  a  debt,  or  has  a  fund  in  his  hands,  and  files  a 
bill  of  interpleader  against  different  claimants  of  the  same,  he  will  have 
no  right  to  enter  into  a  contest  for  a  portion  of  the  fund,  as  belonging  to 
himself. 

3.  Same — effect  of  default.  Where  a  bill  of  interpleader  is  filed  against 
two  claimants  of  the  same  debt,  which  the  plaintiff  owes,  and  one  of  the 
defendants  fails  to  interplead  and  set  up  his  claim,  but  is  defaulted,  the 
default  will  amount  to  a  confession  that  he  has  no  claim  to  the  money, 
and  the  party  filing  the  bill  will  have  no  right  to  dispute  the  claim  of  the 
other  part}-  who  interpleads  and  sets  up  his  claim  to  it,  or  to  object  to  a 
decree  in  his  favor. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  McNulta  &  Aldrich,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capex,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  of  interpleader,  filed  by  Henry  D.  Cogs- 
well, in  the  circuit  court  of  McLean  county,  against  William 
Armstrong,  S.  M.  Murphy,  James  Walsh,  Geo.  R.  Brooks,  and 
Charles  H.  Kellogg. 

The  only  question  presented  by  the  record  is,  whether  the 
decree  of  the  circuit  court  was  proper,  under  the  facts,  which 
are  undisputed,  and  in  substance  as  follows  : 
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On  the  18th  day  of  August,  1869,  Cogswell,  appellant, .pur- 
chased of  Armstrong,  one  of  appellees,  a  tract  of  land  in 
McLean  county,  and  gave  in  payment  his  three  promissory 
notes  of  $400  each,  due  in  one,  two  and  three  years,  with  ten 
per  cent  interest,  and  a  mortgage  upon  the  land  to  secure  their 
payment.  When  the  first  note  became  due,  it  was  paid,  and 
also  $40  was  paid  on  each  of  the  other  notes,  which  was  cred- 
ited thereon. 

Before  the  second  note  became  due,  Armstrong  became  in- 
debted to  S.  M.  Murphy  &  Co.  in  the  sum  of  $706,  and  gave 
them  his  note  for  the  amount,  and,  in  order  to  secure  the  pay- 
ment of  the  note,  he  transferred  the  two  notes  which  he  had 
obtained  of  appellant. 

In  1871,  S.  M.  Murphy  &  Co.  obtained  a  judgment  against 
Armstrong,  on  his  note,  for  over  $800,  upon  which  execution 
was  issued,  and  $430  was  collected  from  Armstrong.*  Appel- 
lant paid  to  the  attorneys  of  S.  M.  Murphy  &  Co.  $440,  which 
was  indorsed  on  the  last  note  due.  This,  together  with  the 
$430  collected  of  Armstrong  upon  execution,  paid  the  judg- 
ment Murphy  &  Co.  obtained  against  Armstrong,  and  left  a 
balance  of  some  $45  in  their  hands. 

After  Armstrong  had  transferred  the.  notes,  and  a  short 
time  after  the  second  note  became  due,  appellant,  not  know- 
ing of  the  transfer,  paid  Armstrong,  and  took  his  receipts,  the 
sum  of  $400,  which  was  to  be  credited  upon  the  second  note. 
Prior  to  this,  however,  Armstrong  being  indebted  to  Walsh, 
Brooks  &  Kellogg,  they  instituted  an  action  by  attachment, 
before  a  justice  of  the  peace  in  Hamilton  county,  Ohio,  where 
they  resided,  and  the  firm  of  S.  M.  Murphy  &  Co.  were  sum- 
moned to  answer  as  garnishees.  They  appeared  and  answered, 
and  the  cause  proceeded  to  judgment  against  Armstrong,  and 
a  judgment  was  also  rendered  against  the  garnishees  for  the 
surplus  of  the  Cogswell  notes  in  excess  of  the  amount  due 
from  Armstrong  to  S.  M.  Murphy  &  Co.,  which  was  about  $250. 

In  1872,  Armstrong  sued  appellant  before  a  justice  of  the 
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peace.  Appellant,  however,  upon  trial,  obtained  a  judgment 
against  Armstrong  for  $72. 

The  bill  alleges  that  there  is  still  a  balance  due  from  appel- 
lant upon  the  notes  after  he  is  allowed  the  $400  which  was 
paid  to  Armstrong;  that  Murphy  &  Co.,  and  Walsh.  Brooks 
&  Kellogg  claim  an  interest  in  the  notes,  and  have  notified 
appellant  not  to  pay  the  balance  to  Armstrong,  and  that  Arm- 
strong has  ordered  him  not  to  pay  it  to  them. 

The  object  of  the  bill  is,  to  have  it  determined  to  whom  the 
balance  shall  be  paid,  to  obtain  the  possession  of  the  notes 
given  to  Armstrong,  and  appellant  also  seeks  an  allowance, 
against  the  amount  remaining  due  upon  the  notes,  of  the 
judgment  of  $72  and  interest  which  he  obtained  against  Arm- 
strong. 

-Armstrong  did  not  appear,  and  a  default  was  entered  as  to 
him.  He  is  therefore  in  no  position  to  insist  upon  the  money, 
nor  can  appellant,  for  him.  His  default  amounts  to  a  confes- 
sion that  he  has  no  claim  to  the  money.  Badne  v.  Rogers,  2 
Paige,  209. 

The  only  other  question  necessary  to  be  considered,  is, 
whether  appellant  was  entitled  to  be  allowed  the  judgment 
of  $72  he  held  against  Armstrong,  and  upon  this  question 
there  can  be  no  doubt,  when  the  rules  of  law  that  control  a 
bill  of  this  character  are  properly  understood.  A  bill  of  in- 
terpleader is  ordinarily  exhibited  where  two  or  more  persons 
claim  the  same  debt,  or  duty,  or  other  thing,  from  the  plain- 
tiff by  different  or  separate  interests,  and  he,  not  knowing  to 
which  of  the  claimants  he  ought,  of  right,  to  render  the  same 
debt,  duty  or  other  thing,  fears  that  he  may  suffer  injury  from 
their  conflicting  claims,  and  therefore  prays  that  they  may  be 
compelled  to  interplead  and  state  their  several  claims,  so  that 
the  court  may  adjudge  to  whom  the  same  debt,  duty  or  other 
thing  belongs.     Story's  Equity  Pleading,  sec.  291. 

In  Hag g art  v.  Cutis,  1  Craig  &  Phillips,  204,  Lord  Cot- 
tenham  said:  "The  definition  of  ' interpleader '  is  not  and 
can  not  now  be  disputed.     It  is  where  the  plaintiff  says,  'I 
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have  a  fund  in  my  possession,  in  which  I  claim  no  personal 
interest,  and  to  which  you.  the  defendants,  set  up  conflicting 
claims;  pay  me  my  costs,  and  I  will  bring  the  fund  into  court, 
and  you  shall  contest  it  between  yourselves.'" 

In  this  case,  one  of  the  defendants  did  not  contest  the  right 
to  the  money.  The  other  defendants  appeared  and  insisted 
upon  the  payment  of  the  money  to  them.  The  complainant, 
however,  who  could  only  file  his  bill  and  have  it  determined 
which  of  the  defendants  claiming  the  fund  was  entitled  to  it, 
is  urging  that  a  portion  of  the  fund  should  go  to  him.  We 
are  aware  of  no  authority  which  would  sanction  the  right  of 
appellant  to  enter  into  the  contest  for  a  portion  of  the  fund. 

It  is,  however,  insisted  by  appellant  that  appellees,  S.  M. 
Murphy  &  Co.,  are  not  entitled  to  be  allowed  the  amount  of 
the  garnishee  judgment,  for  the  reason  that  James  Walsh  was 
a  member  of  that  firm,  and  wras  also  a  member  of  the  firm  of 
Walsh,  Brooks  &  Kellogg,  who  obtained  the  judgment,  and 
hence  was  both  plaintiff  and  defendant. 

The  judgment  may  not  be  regular,  and,  perhaps,  had  a  de- 
fense been  interposed  before  the  justice,  a  judgment  might 
have  been  defeated  ;  but,  as  appears  from  the  evidence,  the 
justice  of  the  peace  had  jurisdiction  of  the  subject  matter 
and  of  the  person,  and  although  the  judgment  may  be  irreg- 
ular, vet  the  irregularities  can  not  be  inquired  into  collater- 
ally by  appellant,  who  is  an  utter  stranger  to  the  transaction. 

The  decree  of  the  circuit  court  finds  a  balance  of  $177  in 
appellant's  hands.  This  is  ordered  to  be  paid  to  S.  M.  Mur- 
phy &  Co.,  and  they  are  ordered  to  surrender  appellant  his 
notes,  and  to  cancel  the  mortgage. 

In  this  we  perceive  no  error.  Appellant  has  received  the 
benefit  of  all  the  money  he  paid  on  his  notes  to  S.  M.  Mur- 
phy &  Co.,  as  well  as  the  amount  he  paid  to  Armstrong,  and 
he  has  no  equitable  ground  for  relief. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Ezekiel  H.  Palmer 

V. 

Thomas  Gardiner  et  al. 

1.  Promissory  note — possession  by  payee  evidence  of  ownership,  though 
indorsed  in  blank.  The  possession  of  a  promissory  note  by  the  payee  is 
prima  facie  evidence  of  his  ownership,  and  the  fact  that  such  note  is  in- 
dorsed in  blank  by  the  payee,  and  also  by  another  person,  does  not  con- 
tradict, or  even  tend  to  contradict,  this  presumption. 

2.  Where  the  payee  takes  up  a  promissory  note  after  its  negotiation 
by  him,  the  ownership,  both  legal  and  equitable,  will  return  to  him,  and 
he  may  maintain  an  action  thereon  in  his  own  name.  He  may,  in  such 
case,  strike  out  the  indorsements,  or,  if  in  blank,  fill  them  up  to  himself. 

3.  Abatement — whether  defense  is  in  abatement  or  in  bar.  Where  a  suit 
is  prematurely  brought  upon  a  promissory  note,  as,  before  the  expiration 
of  the  days  of  grace,  this  defense  is  one  in  abatement  of  the  particular 
action  only,  and  not  one  in  bar,  or  to  the  merits.  It  is  not  good  when  sought 
to  bar  the  action. 

4.  Appeal  to  Supreme  Court — right,  how  lost.  It  is  the  duty  of  a 
party,  who  has  perfected  an  appeal  to  this  court,  to  file  a  transcript  of  the 
record  in  the  case  by  the  close  of  the  second  day  of  the  next  term  thereof, 
or,  within  that  time,  procure  an  order  extending  the  time.  On  failure  to 
do  so,  he  will  lose  all  right  to  further  prosecute  his  appeal,  and  his  appeal 
may  be  dismissed,  with  damages. 

5.  Same— practice,  where  record  is  lost.  Where,  after  an  appeal  to  this 
court  is  perfected,  the  record  below  is  lost,  the  appellant  should,  on  proper 
notice,  supply  the  same  under  an  order  of  the  court  below  at  its  next  term  ; 
and  if,  from  any  reason,  such  application  is  not  then  allowed,  he  should 
procure  a  continuance,  to  enable  him  to  supply  the  lost  record. 

6.  Same — practice,  ichere  the  appellee  dies  without  entering  his  appearance. 
Where  the  appellee  dies  .after  an  appeal  is  perfected,  and  before  the  filing 
of  the  record  in  this  court,  the  law  does  not  require  his  executor  or  ad- 
ministrator to  enter  an  appearance,  but  it  is  the  duty  of  the  appellant  to 
get  him  into  court  by  the  service  of  a  writ  or  notice.  He  may  suggest  the 
death,  and  revive  the  suit  in  the  name  of  the  representative,  and  then  bring 
him  into  court. 

7.  The  appellant,  in  all  respects,  occupies  the  position  of  a  plaintiff  in 
error,  and  is  required  to  take  the  same  steps  to  revive  the  suit  upon  the 
death  of  the  appellee.  If  he  does  not,  his  appeal  will  abate,  and  an  order 
dismissing  his  appeal  will  operate  as  an  abatement,  and  leave  the  judg- 
ment appealed  from  in  full  force. 
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8.  PiiACTrcE  in  Supreme  Court — costs  and  damages  on  abatement  of 
appeal.  Where  an  appeal  is  dismissed  or  abated  by  the  death  of  the  appel- 
lee, a  judgment  against  the  appellant  for  his  own  costs,  is  proper,  but  it  is 
not  proper  to  render  judgment  against  him  for  the  appellee's  costs,  nor 
for  damages,  and  if  so  rendered,  it  will  be  corrected  on  proper  applica- 
tion at  the  same  or  next  succeeding  term. 

9.  Chancery  jurisdiction — remedy  at  law.  A  court  of  equity  will  not 
interfere  to  grant  relief  against  a  judgment  at  law  for  grounds  that  are 
available  at  law,  as,  for  an  error  of  fact,  which  may  be  heard  and  corrected 
on  motion  made  in  apt  time. 

10.  Same — relief  against  judgment.  A  defendant  in  a  judgment  at  law, 
who  was  only  surety,  sought  by  bill  to  enjoin  its  collection,  on  the  ground 
that  the  plaintiff,  who  had  died,  had  devised  a  part  of  his  estate  to  the 
principal  debtor,  in  trust  for  his  children,  and  to  have  such  estate  so  de- 
vised applied  in  payment  of  the  judgment,  on  the  ground  of  fraud  and 
collusion  on  the  part  of  the  testator  and  the  principal  debtor,  to  enable 
the  latter  to  collect  the  judgment,  but  the  bill  failed  to  show  that  the  debts 
of  the  testator  were  paid,  or  that  the  judgment,  when  collected,  would 
not  be  required  for  their  payment:  Held,  that  the  bill  showed  no  ground 
for  the  relief  sought. 

11.  A  court  of  equity  can  not  interfere  to  prevent  a  man  from  bequeath- 
ing his  own  money  to  a  father,  in  trust  for  his  children,  even  if  the  money, 
or  a  part  of  it,  has  to  be  collected  from  a  surety  of  the  father  on  a  note  to 
the  testator;  nor  can  a  will,  made  in  another  State,  be  contested  by  the 
surety  on  the  ground  that  the  devise  was  fraudulent,  in  a  collateral  pro- 
ceeding to  enjoin  the  collection  of  a  debt  due  by  the  surety  to  the  testa- 
tor, especially  when  all  the  parties  interested  in  the  will  are  not  parties 
to  the  proceeding. 

12.  Same — relief  against  excessive  levy.  A  court  of  equity  has  no  juris- 
diction to  grant  relief  from  a  levy  of  an  execution  upon  real  estate  on  the 
ground  that  it  is  excessive.  If  such  a  levy  could  be  excessive,  the  remedy 
is  by  motion  to  quash  the  same.  But  as  only  so  much  land  can  be  sold, 
if  a  division  can  be  made  of  entire  tracts,  as  will  pay  the  execution  and 
costs,  the  court  fails  to  see  that  any  injury  can  result  from  an  excessive 
levy  on  real  estate. 

13.  Chancery  practice — preserving  evidence.  Where  damages  are 
assessed  upon  the  dissolution  of  an  injunction,  and  the  evidence  upon 
which  the  award  is  made  is  not  preserved  in  the  record,  the  decree,  so  far 
as  the  damages  are  concerned,  will  be  reversed. 

Appeal  from  the  Circuit  Court  of  DeWitt  county  ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  by  Ezekiel  H.  Palmer  against 
Thomas  Gardiner,  sheriff,  James  M.  Gunn,  executor  of  the 
last  will  of  A.  Mitchell,  deceased,  Isaac  N.  Mitchell,  and 
Augustus  P.  Mitchell.  The  opinion  of  the  court  states  the 
facts  of  the  case. 

Mr.  E.  H.  Palmer,  pro  se. 

Messrs.  Moore  &  Warner,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellant  filed  his  bill  to  enjoin  the  collection  of  two 
judgments,  one  in  the  DeWitt  circuit  court,  and  the  other  in 
this  court.  The  bill  alleges  that  appellant  signed  a  note  for 
$1000,  as  surety  for  I.  N.  Mitchell,  to  A.  Mitchell;  that  the 
note  was  for  borrowed  money,  the  interest  payable  annually, 
the  first  two  instalments  of  which  were  paid  by  I.  N.  Mitch- 
ell, the  principal  debtor  in  the  note.  The  payee  brought  suit 
against  appellant;  the  principal  in  the  note,  and  the  payee 
resided  at  the  time  in  Ohio  ;  that  the  note  had  been  indorsed 
in  blank  by  the  payee,  and  also  by  the  cashier  of  a  bank  in 
Ohio;  that  the  note  was  only  due  one  day,  by  its  terms,  when 
suit  was  brought,  and  days  of  grace  were  not  allowed  ;  that 
on  the  trial  the  note  was  read  in  evidence,  against  the  objec- 
tion of  defendant.  Judgment  was  recovered,  and  an  appeal 
was  prayed  to  this  court  and  perfected  in  April,  1872. 

On  the  4th  of  January,  1874,  the  plaintiff  in  the  judgment 
died  testate,  and  on  the  loth  of  that  month  a  transcript  of 
the  judgment  and  appeal  bond  was  filed  in  this  court,  and, 
on  motion  of  the  attorneys  for  plaintiff  below,  the  appeal  was 
dismissed  and  a  judgment  rendered  in  favor  of  plaintiff'  be- 
low for  $55,  as  damages. 

The  bill  also  alleges  that  the  plaintiff  in  the  judgment 
made  his  will,  by  which  he  gave  to  the  principal  debtor  in  the 
note  one-eighth  part  of  his  estate,  in  trust   for  his  children, 
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and  in  case    he   should    cease  to  have  children  alive,  then  to 
take  the  real  estate  in  fee  to  himself. 

On  these  judgments  executions  were  issued  and  levied  on 
1200  acres  of  land,  which  is  claimed  to  be  excessive. 

On  filing  the  bill,  a  temporary  injunction  was  granted,  but 
answers  were  filed  to  the  whole  bill  by  Gardiner,  and  to  part, 
by  Gunn,  denying  that  appellant  was  surety,  but  was  princi- 
pal in  the  note,  and  he  demurred  to  the  remainder  of  the  bill. 
No  replications  were  filed,  and  on  a  hearing  on  bill,  answers 
and  demurrer,  the  injunction  was  dissolved  and  the  bill  dis- 
missed.    From  that  decree  this  appeal  is  prosecuted. 

That  the  circuit  court  had  jurisdiction  of  the  parties  and 
the  subject  matter,  there  is  no  doubt,  nor  is  it  questioned  ; 
nor  is  it  apparent,  from  the  allegations  of  the  bill,  that  there 
was  even  error  in  the  record.  It  has  been  frequently  deter- 
mined that  the  possession  of  a  note  is  prima  facie  evidence  of 
ownership  by  the  holder.  In  this  case,  the  payee  seems  to 
have  been  the  holder  when  suit  was  brought,  nor  do  the  in- 
dorsements contradict,  or  even  tend  to  contradict,  the  pre- 
sumption. The  indorsements  were  in  blank,  and  not,  nor  had 
they  been,  filled  up  at  the  trial.  It  is  but  a  reasonable  pre- 
sumption that  the  note  had  been  negotiated,  but  afterwards 
taken  up  by  the  payee.  If  so,  the  ownership,  legal  and  equit- 
able, returned  to  him,  and  he  could  maintain  an  action  in  his 
own  name. 

Suppose  the  payee  had  filled  up  the  indorsement  to  the 
cashier,  and  he  had  filled  up  his  to  the  payee,  would  any  one 
have  doubted  that  the  payee  took  the  legal  title?  And  having 
taken  up  the  note  thus  indorsed,  the  same  result  was  pro- 
duced ;  and  had  he  stricken  out  the  indorsements,  the  same 
end  would  have  been  attained.  We  fail  to  perceive  any  error 
in  maintaining  the  action  in  the  name  of  the  payee. 

As  to  the  question  of  days  of  grace,  the  bill  is  loose  and  de- 
fective. It  merely  states  conclusions.  It  should  have  given 
the  date  on  which  the  note  was,  in  terms,  payable,  together 
with  the  date  of  the  commencement  of  the  suit,  that  it  might 
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be  determined  whether  the  suit  was  prematurely  brought. 
The  bill  only  states  that  it  was.  But  even  if  the  facts  were 
well  stated,  it  is  manifest  that  the  ground  of  defense  was  in 
abatement,  and  not  in  bar.  The  defense  does  not  go  to  the 
merits,  but  simply  to  the  right  to  sue  at  that  time.  If  such 
a  defense  were  allowed  in  bar,  then  no  future  recovery  could 
be  had  on  the  note,  but  if  allowed  in  abatement,  when  the 
note  matured  an  action  could  be  maintained  and  a  recovery 
had,  unless  defeated  on  the  merits.  A  defense  in  bar  always 
goes  to  the  merits,  and  a  plea  in  abatement  only  to  the  right 
to  maintain  that  action.  This  defense  was  sought  to  bar  the 
action,  and  hence  could  not  be  allowed,  and  we  do  not  per- 
ceive, from  the  allegations  in  the  bill,  that  there  was  error  in 
the  judgment  sought  to  be  enjoined. 

The  judgment,  then,  was  valid  and  binding,  but  was  stayed 
by  the  appeal,  and  it  was  the  duty  of  appellant  to  file  a  tran- 
script of  the  record  in  the  case  by  the  close  of  the  second  day 
of  the  term,  or,  within  that  time,  to  procure  an  order  of  the 
court  extending  the  time.  On  failure  to  do  so,  appellant  lost 
all  right  to  further  prosecute  his  appeal,  and,  under  the  long 
settled  practice,  the  appeal  could  be  dismissed,  with  damages, 
for  want  of  prosecution.  When  appellant,  therefore,  failed 
to  file  his  transcript  previous  to  the  third  day  of  the  next 
term  of  this  court,  in  the  division  in  which  the  appeal  was 
taken,  he  lost  all  right  to  further  prosecute  his  appeal,  nor 
could  the  court  grant  him  such  right. 

Has  appellant  .shown  such  an  excuse  for  failing  to  file  his 
transcript  as  entitles  him  to  relief  in  equity  ?  He  alleges,  as 
an  excuse,  that  the  papers  were  lost  or  mislaid,  so  that  he 
could  not  procure  a  transcript  of  the  record,  but  he  fails  to 
state  that  he  had  made  any  effort  to  supply  the  loss  in  the  cir- 
cuit court,  or  had  taken  any  steps  for  the  purpose.  He  could, 
on  proper  notice  to  the  other  party  or  his  attorney,  have  sup- 
plied the  lost  record  under  an  order  of  the  circuit  court  at  its 
next  term  ;  or  if,  from  any  reason,  his  application  to  do  so  had 
not    been    allowed,    he    could,   on    a    proper    showing,    have 
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obtained  a  continuance,  that  he  might  supply  the  lost  record. 
Bat  he  failed  to  do  either,  or  take  any  steps  in  that  direction. 
Again,  he  knew  he  had  taken  an  appeal,  and  that  he  thereby 
brought  himself  and  appellee  into  this  court,  and  that  he 
should  have  followed  and  prosecuted  his  appeal.  On  the  con- 
trary, he  gave  the  matter  no  attention  whatever.  When  ap- 
pellant perfected  his  appeal  he  thereby  became  the  actor,  and 
virtually,  and  for  every  purpose,  and  in  all  but  name,  a  plain- 
tiff. He,  by  assigning  errors,  does  what  is,  by  analogy,  re- 
garded as  filing  a  declaration,  and  the  joinder  is  regarded  as 
a  demurrer  to  the  declaration,  and  to  prosecute  his  appeal 
with  effect,  he  must  have  a  defendant  in  court.  There  is  no 
other  means  of  doing  so,  under  our  practice. 

It  is  not  the  duty  of  a  defendant  in  error  to  enter  his  ap- 
pearance, and  in  case  of  his  death,  the  law  does  not  require 
his  executors  or  administrators  to  enter  their  appearance,  but 
it  is  the  duty  of  plaintiff  in  error  to  get  them  into  court  by 
service  of  writ  or  notice.  He  may  suggest  the  death,  and 
revive  the  suit  in  the  name  of.  the  representative,  and  thus 
bring  him  into  court.  The  appellant,  in  all  respects,  occu- 
pies the  position  of  a  plaintiff  in  error,  and  is  required  to 
take  the  same  steps  to  revive  a  suit  and  prevent  its  abating 
bv  the  death  of  appellee.  The  representative  of  appellee  or 
defendant  in  error  may,  if  he  choose,  suggest  the  death  and 
revive  the  suit  in  his  own  name,  or 'appellant  or  plaintiff  in 
error,  failing  to  do  so,  may  have  the  appeal  or  writ  of  error 
abated. 

If  appellant  desired  to  avoid  the  abatement  of  his  appeal, 
he  should  have  suggested  the  death  of  appellee,  and  had  the 
appeal  revived  in  the  name  of  the  executor  then  or  thereafter 
to  be  appointed.  This  he  wholly  failed  to  do,  and  having 
failed,  the  order  dismissing  the  appeal  operated  as  an  abate- 
ment of  the  appeal  and  revived  and  restored  the  judgment 
of  the  court  below  to  its  full  vigor,  and  there  was  no  irregu- 
larity in  suing  out  execution  on  it. 
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As  to  the  judgment  in  this  court,  the  dismissal  being 
treated  as  an  abatement  of  the  appeal,  the  judgment  for  costs 
of  appellant,  against  him,  was  regular,  but  not  for  appellee's 
costs,  and  the  judgment  for  damages  was,  no  doubt,  unwar- 
ranted, but  appellant  should  have  applied  to  this  court  for 
relief. 

Had  a  proper  application  been  made  to  this  court,  or  a  judge 
thereof  in  vacation,  on  a  proper  showing,  an  order  would 
have  been  made  staying  further  proceedings  until  an  applica- 
tion could  have  been  made  to  the  court  to  correct  the  judg- 
ment. 

But  even  if  it  were  conceded  that  it  was  error  to  dismiss 
the  appeal  under  the  circumstances,  it  was  an  error  in  fact 
that  could  only  be  corrected  in  this  court.  The  error,  if  one 
existed,  consisted  in  the  fact  that  appellee  was  dead  when  the 
court  met,  and  was  unknown  to  counsel  appearing  in  the  case, 
and  to  the  court.  On  a  proper  application  and  proof,  made 
in  apt  time,  the  order  dismissing  the  appeal  might  have  been 
set  aside  on  terms,  and  the  judgment  for  damages  would  have 
been  corrected;  but  no  such  application  was  made.  The 
remedy,  if  there  be  one,  was  complete  at  law,  and  equity  will 
not  interfere. 

It  is  likewise  urged,  that  the  will  of  the  plaintiff  in  the 
suit  sought  to  be  enjoined,  by  a  fair  construction,  gives  the  fee 
of  the  devised  premises  to  I.  N.  Mitchell,  who  is  alleged  to 
be  the  principal  in  the  note,  and  that  the  property  should  be 
decreed  subject  to  the  payment  of  the  judgment. 

We  fail  to  perceive  how  it  is  possible  to  hold  that  I.  jST. 
Mitchell  took  the  estate  in  his  own  right.  Our  law  has 
always  permitted  property  to  be  conveyed  or  devised  to  a 
trustee  for  the  use  of  another,  and,  in  the  same  deed  or  will, 
to  provide  for  a  remainder  over.  This  has  always  been  a 
common  mode  of  assurance,  and  which  we  have  never  known 
questioned.  But  it  is  charged  that  the  will  was  collusivelv 
and  fraudulently  made,  to  enable  I.  N.  Mitchell  and  another 
brother,  who  is  indebted   to  appellant,  to  hold  this  property 
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in  pretended  trust,  but  in  fact  by  them  as  their  own,  to  enable 
I.  N.  Mitchell  to  avoid  the  payment  of  this  note,  as  he  is 
liable  to  as  the  principal  maker,  and  the  other  sons  in  the 
same  manner  and  on  the  same  trusts,  for  the  purpose  of  ena- 
bling them  to  avoid  the  payment  of  indebtedness  to  appellant. 
A  complete  answer  to  this  is,  that  it  is  nowhere  averred  that 
the  debts  of  the  testator's  estate  are  paid,  or  that  this  note  or 
its  proceeds  will  not,  when  collected,  be  required  for  their  pay- 
ment. But  even  if  it  should  not  be,  still  we  fail  to  see  how 
equity  can  interfere  to  prevent  a  man  from  bequeathing  his 
own  money  to  a  father,  in  trust  for  his  children,  even  if  the 
money,  or  a  part  of  it,  has  to  be  collected  from  a  surety  of  the 
father  on  a  note  to  testator.  Nor  can  a  will  be  contested 
in  this  collateral  proceeding,  out  of  the  State  where  it  has 
been  probated,  and  beyond  the  jurisdiction  of  the  estate  de- 
vised and  bequeathed  by  it.  especially  so  when  all  of  the  par- 
ties interested  in  the  provisions  of  the  will  are  not  parties  to 
the  proceeding. 

iNor  does  the  allegation  that  the  levy  on  real  estate  is  exces- 
sive, give  a  court  of  equity  jurisdiction.  If  there  could  be 
an  excessive  levy  on  land  under  execution,  which  we  are  un- 
able to  see  could  be  the  case,  the  remedy  would  be  by  an 
application  to  the  court  issuing  the  execution,  to  quash  the 
levy.  But  where  the  judgment  is  a  lien  on  the  lands,  and 
only  so  much  can  be  sold,  if  division  can  be  made  of  entire 
tracts,  as  will  pay  the  execution  and  costs,  we  fail  to  see  that 
any  damage  can  result,  but  if  it  should,  the  sheriff'  would  be 
liable  for  the  injury. 

But  the  record  fails  to  show  that  the  chancellor  heard  any 
evidence,  and  none  is  preserved  in  the  record,  on  the  sugges- 
tions for  damages.  The  court  says,  that  appellees  filed 
suggestions,  and  on  hearing  the  same,  and  on  agreement  of 
counsel,  he  found  they  had  sustained  damages  to  the  sum 
of  $25.  The  evidence,  as  this  court  has  repeatedly  held,  must 
be  preserved  in  the  record  on  this  assessment,  and  this  should 
have  been  done. 
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For  this  error,  the  decree  for  damages  will  be  reversed, 
bat  inasmuch  as  we  perceive  no  other  error,  the  decree  will 
be,  in  all  other  things,  affirmed,  at  the  costs  of  appellant. 

Decree  modified. 


"Walter  Vanscoyoc  et  at. 

V. 

Franklin  Kimler. 

1.  Sheriff's  sale — ground  for  setting  aside,  on  application  of  execution 
plaintiff.  Where  a  defendant  in  execution  turned  out  for  levy  a  tract  of 
land  incumbered  in  excess  of  its  real  value  by  prior  recorded  mortgages, 
which  was  bid  off  by  the  plaintiff's  attorneys  in  satisfaction  of  the  execu- 
tion, and  the  defendant  made  no  misrepresentations  as  to  the  title  or  con- 
dition of  the  land:  Held,  that  the  doctrine  of  caveat  emptor  applied,  and 
that  it  whs  error  to  set  aside  the  sale  and  cancel  the  entry  of  satisfaction, 
on  the  motion  of  the  plaintiff  in  execution. 

2.  Same — not  set  aside  for  misrepresentations  of  the  sheriff.  Where  a 
plaintiff  in  execution,  through  his  attorneys,  bids  in  a  tract  of  land  turned 
out  by  the  defendant  in  the  execution,  in  satisfaction  of  the  execution,  in 
consequence  of  the  misrepresentations  of  the  sheriff  making  the  levy  and 
sale,  that  the  same  was  not  incumbered,  when,  in  fact,  it  was  incum- 
bered in  excess  of  its  value,  this  will  afford  no  ground  for  setting  aside 
the  sale  and  satisfaction,  as  the  sheriff  is  not  the  agent  of  the  defendant. 

3.  Bill  of  exceptions — presumption  as  to  it  containing  all  the  evidence. 
On  a  motion  to  set  aside  a  levy,  and  sale  of  land  under  execution,  which 
is  always  decided  on  affidavits,  if  the  bill  of  exceptions  states  that  it  con- 
tains all  the  affidavits  heard  on  the  motion,  it  will  not  be  presumed  that 
the  court  heard  any  other  evidence. 

4.  Sale  on  execution — no  warranty  implied.  Where  a  debtor  turns 
out  land  on  an  execution,  which  is  incumbered  to  its  full  value,  and  the 
same  is  sold,  there  is  no  implied  warranty  on  the  part  of  the  debtor  that 
the  purchaser  shall  acquire  a  fee  simple  title,  free  from  incumbrance, 
or  that  the  debtor  will  redeem;  nor  is  he  under  any  legal  or  moral  obli- 
gation to  redeem. 

Appeal,  from  the  Circuit  Court  of  McLean   county;   the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 


152  Vanscoyoc  et  ah  v.  Ktmlek,  [Jan.  T. 

Opinion  of  the  Court. 

This  was  a  motion  by  Franklin  Kimler  to  set  aside  a  levy, 
and  sale  of  a  tract  of  land  which  had  been  levied  upon  and 
sold  as  the  property  of  Walter  Vanscoyoc,  under  an  execu- 
tion in  favor  of  Kimler,  and  against  Walter  Vanscoyoc  and 
Oliver  H.  P.  Vanscoyoc  The  court  below  set  aside' the  levy 
and  sale  and  the  satisfaction  of  the  execution,  and  ordered 
the  issue  of  an  alias  execution,  and  from  this  order  the  de- 
fendants prosecuted  this  appeal. 

Messrs.  Stevenson  &  EwrNG,  for  the  appellants. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  circuit  court  of  McLean  county, 
sustaining:  a  motion  made  therein  to  set  aside  a  sale  made  on 
execution,  of  a  certain  tract  of  land,  made  at  the  instance  of 
the  plaintiff  in  execution. 

One  Franklin  Kimler  had  obtained  a  judgment  in  the 
McLean  circuit  court  against  Walter  Vanscoyoc  and  O.  H.  P. 
Vanscoyoc,  on  which  afi.fa.  was  duly  issued,  which  came  to 
the  hands  of  John  Pitts,  deputy  sheriff,  who,  on  the  19th  of 
February,  1873,  went  with  the  writ  and  demanded  payment 
of  O.  H.  P.  Vanscoyoc,  who  turned  out  the  land  in  question, 
and  directed  the  officer  to  levy  on  it,  which  was  done,  and 
the  land  advertised,  and  sold  on  the  17th  of  March,  1873,  and 
the  same  was  struck  off  to  P.  E.  Williams  and  H.  Burr,  the 
plaintiff's  attorneys,  for  the  sum  of  four  hundred  eighty-four 
dollars  and  twenty-eight  cents,  the  amount  of  the  judgment, 
who  entered  satisfaction  of  the  execution. 

At  the  September  term,  1874,  a  motion  was  made  by  Wil- 
liams &  Burr  to  vacate  this  sale,  and  then  and  there  pre- 
sented and  read  affidavits  going  to  show  that  the  land  was 
incumbered  by  prior  recorded  mortgages  above  its  value,  and 
that  they  purchased  supposing  the  land  to  be  unincumbered. 
Affidavits  were  read,  on  the  other  side,  going  to  show  that 


1ST 5.]  Vanscoyoc  et  al.  v.  Kimt.kb.  153 

»  Opinion  of*  the  Court. 

no  representations  of  any  kind  were  made  by  the  judgment 
debtor,  or  other  person,  to  the  sheriff,  or  other  person,  that 
the  land,  at  the  time  of  the  levy,  was  free  from  incumbrance. 
It  would  appear  the  incumbrances  exceeded  in  amount  the 
value  of  the  land. 

The  court  sustained  the  motion,  cancelled  satisfaction  of 
the  execution,  and  restored  the  plaintiff  in  the  execution  to 
all  his  rights,  the  same  as  if  no  sale  had  been  made,  and 
directed  an  alias  fi.  fa.  to  issue  upon  the  judgment. 

The  appeal  brings  before  us  this  action  of  the  court  upon 
the  motion,  and,  to  dispose  of  it,  it  is  only  necessary  to  refer 
to  the  case  of  Finley  v.  Thayer,  42  111.  350,  where  the  principles 
governing  this  case  are  fully  discussed.  In  that  case,  as  in 
this,  an  equity  of  redemption  only,  was  the  subject  of  sale, 
and  that  alone  was  purchased,  and  the  purchaser  succeeded 
to  all  the  rights  of  the  mortgagor  in  the  premises,  which 
mav,  in  many  cases,  be  very  valuable.  The  purchaser,  in 
such  case,  acquires  the  property  subject  to  all  the  burdens 
upon  it,  and  subject  to  which  he  purchases,  and  the  amount 
he  bids,  if  accepted,  becoiyes  an  unconditional  satisfaction  of 
the  execution,  to  that  extent.  Such  a  purchase  by  a  plaintiff 
in  the  execution,  for  the  amount  of  his  debt,  is  a  satisfaction 
of  his  judgment,  as  much  so  as  if  the  purchase  had  been 
made  and  the  money  paid  by  a  stranger. 

In  such  case  there  is  no  implied  warranty  on  the  part  of 
the  debtor  that  a  purchaser  shall  acquire  a  fee  simple,  free 
from  incumbrance,  or  that  the  debtor  will  redeem;  nor  is  he 
under  any  legal  or  moral  obligation  to  redeem.  By  the  pur- 
chase, the  purchaser  declares,  in  effect,  that  the  property  is 
worth  to  him  the  amount  of  his  bid,  and,  by  purchasing,  he 
prevents  the  debtor  from  redeeming. 

In  such  purchases,  the  maxim  caveat  emptor  applies,  and,  in 
the  absence  of  fraud  or  misrepresentation  as  to  title  and  its 
condition,  the  purchaser  must  bear  the  loss.  This  is  element- 
ary now,  it  having  been  so  often  so  adjudicated  by  the  courts. 
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The  purchasers  here  attempt  to  show  there  was  misrepre- 
sentation by  the  sheriff,  by  which  they  were  misled.  The 
sheriff  was  not,  in  any  sense  or  for  any  purpose,  the  agent  of 
the  defendants  in  the  execution,  but  rather  the  agent  of  the 
plaintiff  therein.  It  is  clearly  shown  the  defendants  in  the 
execution  made  no  representations  of  any  kind  as  to  the  title. 

It  is  urged  by  appellee  that  knowledge  came  to  his  attor- 
neys, the  purchasers,  of  the  levy  on  the  day  the  sale  was  to 
be  made,  and  not  before,  and  they  had  no  time  to  examine 
into  the  condition  of  the  title. 

This  can  not  avail  anything,  for  it  was  in  their  power  to 
direct  the  sheriff  to  postpone  the  sale  until  an  examination 
could  be  made.  They  did  not  choose  this  course,  but  thought 
proper  to  bid  off  the  land.  In  the  absence  of  fraud  and  mis- 
representation, of  all  which  this  case  is  clear,  the  sale  and 
purchase  must  be  held  valid.  The  court,  in  setting  it  aside, 
cancelling  the  satisfaction  entered  upon  the  fi.  fa.,  restoring 
plaintiff  in  the  execution  to  all  his  rights  as  they  existed 
prior  to  the  sale,  and  ordering  an  alias  fi.fa.,  erred,  and,  for 
the  error,  the  iudgmient  must  be  reversed  and  the  motion  dis- 
missed. 

It  is  said  by  appellee  that  the  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence  heard  on  the  motion. 
When  it  is  known  such  motions  are  always  disposed  of  by 
affidavits  read  and  filed  in  court,  and  the  bill  of  exceptions, 
after  reciting  the  affidavits,  declares  they  were  all  the  affida- 
vits heard  on  the  motion,  we  musi  intend  they  contained  all 
the  evidence  the  court  heard. 

The  judgment  is  reversed  and  the  motion  dismissed. 

Judgment  reversed. 
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John  T.  McDavid  et  al. 

V. 

Maegueretta  Adams. 

Married  women — act  of  18G9,  giving  her  a  right  to  recover  for  services, 
not  retroactive.  Whatever  wages  a  married  woman  may  have  earned 
prior  to  the  act  of  1869,  relating  to  married  women's  right  to  recover  for 
services,  belong  to  her  husband,  and  he  alone  can  sue  for  and  recover 
the  same.     The  act  named  has  no  retroactive  operation. 

Appeal  from  the  Circuit  Court  of  Montgomery  county  ;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

This  was  a  claim  filed  by  Margueretta  Adams,  wife  of  Eli 
Adams,  against  the  estate  of  Joshua  H.  Wilson,  deceased,  in 
the  county  court,  and  taken,  by  appeal,  to  the  circuit  court, 
by  John  T.  and  William  C.  McDavid,  administrators  of  the 
estate.  A  trial  was  had  in  the  circuit  court,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  claimant  for  $227,  from 
which  the  administrators  appealed  to  this  court. 

Messrs.  Rice  &  Miller,  and  Mr.  E.  Lane,  for  the  appel- 
lants. 

Messrs.  Johnson  &  Rutledge,  and  Mr.  J.  M.  TpvUITT, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  claim  filed  against  the  estate  of  Joshua  H. 
Wilson,  deceased,  for  the  personal  services  of  appellee,  ren- 
dered to  him  in  his  lifetime,  as  his  housekeeper.  The  services 
for  which  compensation  is  sought  were  rendered  prior  to  the 
year  1864,  during  all  which  time  appellee  was  a  married 
woman,  being  the  wife  of  Eli  Adams,  who  is  still  living. 
While  appellee  was  engaged  in  the  service  of  the  deceased, 
her  husband  was  temporarily  absent  in  the  military  service 
of  the  United  States  for  nearly  all  the  time. 
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As  the  law  was  then,  whatever  wages  the  wife  earned 
belonged  to  the  husband,  and  the  right  of  action  was  alone 
in  him.  The  act  of  1869;,  which  gave  a  married  woman  the 
right  to  recover  for  her  personal  services,  had  no  retroactive 
operation.  It  did  not  and  could  not  have  the  effect  to  invest 
her  with  the  authority  to  sue  for  and  recover  for  indebted- 
ness that  never  accrued  to  her,  but  to  her  husband. 

It  is  no  answer  to  this  view  of  the  law,  to  say,  there  is  evi- 
dence in  the  record  tending  to  show  the  services  of  appellee 
were  never  paid  for.  As  we  have  seen,  the  right  of  action 
was  alone  in  the  husband,  and  his  remedy  has  long  since 
been  barred  by  the  Statute  of  Limitations.  The  verdict  is 
contrary  to  the  law  and  the  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Maukice   Joyce 


The  City  of  East  St.  Louis. 

1.  License — poioer  to  require  license  for  vehicles  construed.  A  provision, 
in  a  city  charter  gave  the  power  "  to  license,  tax  and  regulate  and  control 
wagons  and  other  vehicles  conveying  loads  in  the  city;  to  prescribe  the 
width  and  tire  of  the  same,  the  weight  of  loads  to  be  carried  and  the 
rates  of  carriage:  "  Held,  that,  under  the  rule  of  strict  construction  appli- 
cable to  such  powers,  the  authority  to  license  was  qualified  by  the  clause 
for  prescribing  rates  of  carriage,  and  was  applicable  onfy  to  such  vehicles 
in  respect  of  which  it  is  proper  and  customary  with  municipal  authorities 
to  prescribe  rates  of  carriage,  viz:  those  used  by  common  carriers  in  the 
city  for  hire. 

2.  Police  regulation — rates  of  carriage  oy  carriers.  The  fixing  of  the 
rates  of  carriage  by  hackmen,  draymen  and  the  like,  is  an  ordinary  police 
regulation  to  protect  the  public  against  extortion  and  imposition  on  the 
part  of  those  engaged  in  the  business  of  common  carriers  for  hire.  One 
using  a  vehicle  not  for  hire,  but  only  in  the  course  of  his  ordinary  private 
business,  does  not  come  within  the  reason  or  necessity  of  any  such  muni- 
cipal regulation. 


1875.]  Joyce  v.  City  of  East  St.  Lotus.  157 

Opinion  of  the  Court. 
Appeal  from  the  City  Court  of  East  St.  Louis. 
Mr.  M.  Millard,  for  the  appellant. 
Mr.  L.  H.  White,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  for  the  alleged  violation  of  an 
ordinance  of  the  city  of  East  St.  Louis.  The  ordinance  is 
as  follows : 

"No  person,  firm,  company  or  corporation,  shall,  without 
complying  with  the  provisions  of  this  ordinance,  use,  or  cause 
to  be  used,  any  wagon,  dray,  cart  or  other  vehicle  of  burden  to 
convey  loads,  within  this  city,  or  on  the  streets  of  this  city,  or 
hire  out,  or  keep  for  hire  or  use,  or  cause  to  be  used  for  hire, 
in  the  transportation  of  persons  or  property  from  one  part  of 
the  city  to  another,  or  from  places  within  to  places  without 
the  city,  or  from  places  without  to  places  within  the  city,  anv 
hacknev-carria2;e,  omnibus,  bao-o-ao-e-wag^on,  bnffsjv.  drav,  cart, 
wagon  or  other  vehicle." 

Then  follow  provisions  requiring  the  owner  or  owners  of 
the  vehicles  mentioned  above  to  take  out  a  license,  fixing  the 
rates.  The  authority  claimed  for  the  passage  of  the  ordinance 
is  under  this  provision  of  the  city  charter  of  1869,  giving 
power — ' 

"To  license)  tax  and  regulate  and  control  wagons  and  other 
vehicles  conveying  loads  in  the  city;  to  prescribe  the  width 
and  tire  of  the  same,  the  weight  of  loads  to  be  carried  and 
the  rates  of  carriage." 

The  admitted  facts  were,  that  defendant  kept  a  family  gro- 
cery store  in  the  city,  and  had  used  a  one-horse  spring-wagon, 
without  having  a  license  therefor,  in  delivering  goods  sold 
by  retail,  to  his  customers,  and  in  bringing  loads  of  goods 
from  St.  Louis,  Mo.,  where  he  purchased  stock  for  retail  at 
his  store;  that  he  never  used  the  wagon  for  hire,  or  otherwise 
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than  in  the  prosecution  of  his  business  as  a  grocery  mer- 
chant. 

The  question  made  is,  whether  defendant  was  required, 
under  the  ordinance  and  provision  of  the  charter,  to  take  out 
a  license. 

The  charter  authority  is,  to  license  vehicles  conveying  loads, 
and  prescribe  the  rates  of  carriage. 

To  license  and  to  prescribe  the  rates  of  carriage,  alike 
apply  to  the  vehicles  named;  so,  it  is  only  such  vehicles 
which  are  in  contemplation  as  the  subjects  of  license,  in 
respect  to  which  the  rates  of  carriage  are  to  be  prescribed. 
It  can  not  be  supposed  that  it  was  intended  to  fix  rates  of 
carrying  in  respect  of  such  vehicles  as  should  only  be  used 
by  persons  in  the  prosecution  of  their  ordinary  private  busi- 
ness. Any  provision  of  that  sort  is  unknown  in  our  legisla- 
tion, and  the  enactment  or  the  authorizing  of  such  a  provision 
can  not  be  imputed  to  the  legislature,  unless  the  intention  to 
that  effect  is  expressed  in  clear  and  unmistakable  terms.  It  is 
otherwise  as  to  another  class  of  vehicles — those  used  in  the 
exercise  of  the  employment  of  carrying  for  hire.  In  respect 
to  such  vehicles  as  those  used  for  hire  by  hackmen  and  dray- 
men, and  the  like,  it  is  customary  with  municipal  authorities 
to  regulate  and  fix  the  rates  of  carriage.  It  is  an  ordinary 
police  regulation,  to  protect  the  public  against  extortion  and 
imposition  on  the  part  of  those  engaged  in  the  business  of 
common  carriers  for  hire.  One  using  a  vehicle  not  for  hire, 
but  only  in  the  course  of  his  ordinary  private  business,  does 
itot  come  within  the  reason  or  necessity  of  any  such  munici- 
pal regulation.  The  provision  of  the  charter  as  to  prescrib- 
ing the  rates  of  carriage  can  reasonably  apply  only  to  such 
vehicles  as  are  used  for  hire. 

Under  the  rule  of  strict  construction,  which  must  be  ap- 
plied in  such  a  case,  we  are  of  opinion  that  the  authority 
here  to  license  is  qualified  by  the  clause  for  prescribing  the 
rates  of  carriage,  and  that  the  true  construction  of  the  char- 
ter provision  is,  that  it  does  not  authorize  the  licensing  of  all 
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vehicles  conveying  loads  in  the  city,  but  such,  only,  of  them 
in  respect  to  which  it  is  proper  and  customary  with  munici- 
pal authorities  to  prescribe  the  rates  of  carriage,  viz :  those 
used  for  hire  by  common  carriers  in  the  city  for  hire. 

A  somewhat  analogous  provision  in  the  charter  and  an 
ordinance   of  the  city  of  Chicago  came  under  consideration 

in  the  case  of  Farwell  et  a!,  v.  City  of  Chicago,  71   111. , 

where  it  was  held  not  to  apply  to  the  case  of  wagons  used  by 
the  defendants  in  the  regular  course  of  their  business  as 
wholesale  merchants,  but  that  it  only  extended  to  the  wagons 
of  common  carriers  for  hire. 

The  case  of  Gartside  v.  City  of  East  St.  Louis,  43  111.  47,  is 
cited  by  appellee's  counsel  as  sustaining  the  validity  of  a  like 
ordinance  with  the  one  in  question. 

That  decision  was  made  under  the  charter  of  1865.  The 
provision  in  that  charter  upon  the  subject  was,  "to  direct, 
license  and  control  all  wagons  and  other  vehicles  conveying 
loads  within  the  city,  and  prescribe  the  width  and  tire  of  the 
same."  As  the  provision  stood  in  the  charter  of  1865,  the 
authority  was  general,  but  as  it  now  stands  in  the  charter  of 
1869,  the  power  has  been  qualified,  as  we  hold,  by  adding  to 
the  old  provision  the  words,  "weight  of  loads  to  be  carried 
and  the  rates  of  carriage."  No  language  was  emploved  in 
the  provision  of  the  charter  of  I860  showing  an  intention  to 
restrict  the  operation  of  the  provision  to  vehicles  used  for 
hire.  We  are  of  opinion  that  the  difference  of  language 
warrants  the  difference  of  construction. 

Holding  that  appellant  did  not,  by  the  acts  complained  of 
and  admitted,  incur  the  penalty  claimed,  for  not  taking  out  a 
license  for  his  wagon,  the  judgment  of  the  court  below  must 
be  reversed. 

Judgment  reversed. 
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The  Toledo,  Wabash  and  Western  Railway  Co. 

v. 
Andrew  Nelson. 

Negligence — liability  of  railroad  for  killing  stock.  In  a  suit  against 
a  railway  company  to  recover  damages  for  the  killing  of  the  plaintiff's 
cow,  where  the  evidence  tended  to  show  that  the  cow  got  upon  the  track 
of  the  company  through  the  negligence  of  its  servants  in  failing  to  keep 
a  gate  at  a  farm  crossing  in  repair,  it  was  held,  that  a  verdict  finding  the 
company  liable  would  not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  commenced  by  Andrew  Nelson,  against 
the  appellant,  before  a  justice  of  the  peace,  to  recover  damages 
for  the  killing  of  the  plaintiffs  cow,  and  taken  by  appeal  to 
the  circuit  court.  On  a  trial  in  the  latter  court  the  plaintiff 
recovered  judgment  for  $40  and  costs,  and  the  railway  com- 
pany appealed. 

Mr.  O.  T.  Reeves,  for  the  appellant. 

Mr.  A.  Sample,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  evidence  tends  to  show  that  the  cow  got  upon  the 
track  of  appellant's  road  through  the  negligence  of  its  ser- 
vants in  filling  to  keep  a  gate  at  a  farm  crossing  in  repair. 
The  jury  found  specially  that  this  was  the  fact,  and  we  are 
not  able  to  say,  from  an  examination  of  all  the  evidence  in 
the  record,  that  this  finding  was  so  clearly  the  result  of  preju- 
dice and  passion  as  to  justify  us  in  disregarding  it,  and  set- 
ting the  verdict  aside. 

In  this  view  of  the  case,  even  conceding  that  the  modifica- 
tion of  appellant's  instruction  is  liable  to  the  objection   urged 
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against  it,  it  could  not  have  prejudiced  appellant,  for  the 
instruction,  as  asked,  and  as  modified  by  the  court,  has  no 
application  to  the  case,  save  upon  the  hypothesis  that  the  cow 
was  upon  the  track  of  appellant's  road  without  the  fault  of 
its  servants. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Wilson  P.  Hall  et  al. 

V. 

William  Kimball  et  al. 

1.  Promissory  note — remedy  on,  where  the  maker  becomes  a  part  owner. 
Where  a  member  of  a  firm  made  a  promissory  note  to  a  third  party,  who 
indorsed  the  same,  and  the  firm  of  which  the  maker  was  a  member  pur- 
chased the  same,  it  was  held,  that  the  holders  could  not  maintain  any 
action  thereon  at  law  against  the  maker,  but  that  it  still  remained  a  valid 
and  binding  indebtedness  against  the  maker,  which  a  court  of  equity 
would  enforce. 

2.  Assignor  and  assignee — liability  of  assignor  when  enforced  in  equity. 
Where  A  gave  his  promissory  note  to  B,  and  the  latter  sola  and  indorsed 
the  same,  and  the  firm  of  which  A  was  a  partner  acquired  the  same,  and 
it  appeared  that  A  was  insolvent  at  the  maturity  of  the  note,  it  was  held, 
in  equity,  that  the  indorser  was  liable  upon  his  assignment. 

3.  Same — set-off  inequity.  Where  one  firm  was  indebted  to  another  in 
the  sum  of  $800,  and  one  of  the  partners  of  the  debtor  firm  gave  his  prom- 
issory note  for  over  $5000  to  the  creditor  firm,  who  sold  and  assigned 
the  same,  and  it  was  afterwards  purchased  by  the  first  named  firm,  and  it 
appeared  that  the  maker  was  insolvent  when  the  note  matured,  and  so 
continued,  and  the  second  named  firm  brought  suit  against  the  other  to 
recover  the  $800  due  them,  it  was  held,  on  bill  in  equity  by  the  firm  so 
sued,  alleging  the  insolvenc}'  of  the  maker  of  the  note,  and  of  the  firm 
suing  at  law,  that  the  firm  assigning  the  note  were  liable  upon  their 
indorsement,  and,  being  insolvent,  a  court  of  equity  would  set  off  a  suffi- 
cient amount  of  their  liability  as  indorsers  to  liquidate  and  balance  the 
sum  claimed  by  them  in  the  suit  at  law. 

Appeal  from   the  Circuit   Court  of  Morgan   county  ;  the 
Hon.  Cyrus  Epllr,  Judge,  presiding. 
11 — 77  th  III. 
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Messrs.  Ketch  am  &  Tayler,  for  the  appellants. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  firm  of  W.  P.  Hall  &Co..  of  which  one  Betty  McHat- 
ten  was  a  member,  were  indebted  to  the  firm  of  E.  B.  Kimball 
&  Co.  in  the  sum  of  $800,  for  money  advanced,  to  recover 
which  suit  was  instituted  in  the  circuit  court  of  Morgan 
county. 

On  the  1st  day  of  June,  1867,  Betty  McHatten,  being 
indebted  to  the  firm  of  E.  B.  Kimball  &  Co.  in  the  sum  of 
$5492.86,  on  her  own  individual  account,  executed  and  deliv- 
ered to  the  firm  her  promissory  note  for  the  amount,  due  in 
five  month?.  Before  the  maturity  of  the  note,  Kimball  &  Co. 
indorsed  it  to  a  banking  house  in  New  Orleans. 

Betty  McHatten  failed  to  pay  the  note,  and  after  suit  was 
brought  by  Kimball  &  Co.  against  Hall  &  Co.,  to  recover  the 
$800,  the  firm  of  Hall  &  Co.  purchased  the  note  given  by 
Betty  McHatten  to  Kimball  &  Co.,  paying  for  the  same  $1280. 

The  firm  of  Hall  &  Co.  then  filed  a  bill  in  equity  to  enjoin 
Kimball  &  Co.  from  collecting  the  $800  in  the  action  at  law, 
and  asked  that  the  note,  or  so  much  of  the  same  as  was  neces- 
sarv,  might  be  set  off  against  the  claim  of  Hall  &  Co. 

The  bill  alleges  and  the  proof  shows  that  Betty  McHatten, 
who  made  the  note,  and  Kimball  &  Co.,  the  indorsers,  were, 
when  the  note  became  due,  and  still  are,  insolvent. 

The  circuit  court,  on  the  hearing,  entered  a  decree  dis- 
missing the  bill.  The  complainants,  Hall  &  Co.,  bring  the 
record  here  by  appeal. 

It  is  insisted  by  appellees,  that  when  Hall  &  Co.  purchased 
the  note,  as  Betty  McHatten  was  the  maker  and  a  member 
of  the  firm  of  Hall  &  Co.,  the  moment  the  title  to  the  note 
was  vested  in  Hall  &  Co.,  all  right  of  recovery  upon  it  was 
gone;  that  the  note  was  paid  by  operation  of  law. 
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Had  Betty  McHatten  purchased  the  note  in  her  individual 
right,  perhaps  the  position  taken  would  be  correct.  But  we 
see  no  reason  why  Hall  &  Co.  could  not  purchase  the  note, 
and  hold  it  as  a  valid  and  binding  indebtedness  against  Betty 
McHatten  ;  and  if  it  could  be  held  as  a  subsisting  debt  against 
her  as  the  maker,  the  purchase  would  not,  in  any  manner, 
affect  the  liability  of  the  indorsers. 

It  is  true,  Hall  &  Co.  could  not,  at  law,  sue  Betty  McHat- 
ten upon  the  note.  In  an  action  at  law,  one  party  can  not 
be  both  plaintiff  and  defendant,  but  such  is  not  the  rule  in  a 
court  of  equity. 

In  Haven  &  White  v.  Wakefield  et  at.  39  111.  509,  it  is  said: 
'•'This  being  a  contract  entered  into  between  two  partnerships, 
and  Haven  being  a  partner  in  each,  no  action  at  law  could 
be  maintained  by  one  firm  against  the  other,  a  person  being 
unable  to  sue  himself  in  any  court.  If  one  of  these  firms 
were  to  sue  the  other,  such  would  be  the  result.  At  law,  all 
of  the  parties  to  an  agreement  who  fail  to  perform  their  joint 
obligations,  must  be  sued  by  all  the  parties  to  whom  thev 
are  bound.  The  obligations  on  both  sides,  in  this  agreement, 
were  joint,  and  not  several.  Hence,  any  suit  which  mav  have 
been  brought  at  law  on  it  would  necessarily  have  been  joint, 
and  Haven  would  have  to  sue  himself  in  such  an  action.  In 
such  cases,  however,  to  prevent  a  failure  of  justice,  equity 
takes  jurisdiction,  and  makes  compensation  for  any  injury 
that  may  have  been  sustained." 

This  note,  as  appears  from  the  testimony,  was  purchased 
by  the  firm  of  Hall  &  Co.  for  their  own  use  and  benefit.  The 
firm  could,  no  doubt,  maintain  a  suit  against  the  maker  of  the 
note  in  a  court  of  equity,  and  enforce  collection.  It  then 
follows,  that  if  the  firm  of  Kimball  &  Co.  became  liable  as 
indorsers  upon  the  note,  and  the  note  is  still  in  full  force, 
Hall  &  Co.  would  be  entitled  to  proceed  against  the  indorsers. 

The  proof  shows  that  Kimball  &  Co.  are  insolvent,  and  that 
Betty  McHatten  is  also  insolvent.  Under  such  circumstances, 
it  would   be  inequitable  to  permit  Kimball  &  Co.  to  enforce 
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payment  from  Hall  &  Co.,  when  at  the  same  time  Kimball  & 
Co.  are  indebted  to  Hall  &  Co.  We  are,  therefore,  of  opinion 
that,  under  the  evidence,  the  appellants  were  entitled  to  set 
off  a  sufficient  amount  of  the  note  to  liquidate  the  amount  of 
the  demand  for  which  appellants  were  sued  by  appellee  in 
the  action  at  law. 

The  decree  of  the  circuit  court  will   be  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Decree  reversed. 


John  M.  Skidmoee 

v. 
Annabel  Betckee. 

1.  Evidence — malicious  prosecution — character  of  plaintiff.  In  an  ac- 
tion for  malicious  prosecution,  for  having  the  plaintiff  arrested  for  a  riot, 
upon  a  complaint  made  by  the  defendant  upon  his  own  knowledge,  and 
not  upon  information' and  belief,  it  is  error  to  permit  the  plaintiff  to  prove 
her  character  for  peace  and  quiet.  If  the  charge  on  which  she  was  arrested 
had  been  on  information  and  belief,  such  testimony  would  be  admissible, 
as  having  a  bearing  upon  the  question  whether  the  defendant  believed  the 
charge  to  be  true. 

2.  Malicious  prosecution— advice  of  attorney  as  bearing  on  question  of 
good  faith.  Where  a  person,  before  commencing  a  criminal  prosecution, 
in  good  faith  consults  a  respectable  attorney, -and  makes  to  him  a  full  and 
fair  statement  of  all  the  facts,  and  acts  on  his  advice,  this  affords  strong 
evidence  that  there  was  probable  cause,  and  that  the  prosecutor  acted  in 
good  faith  and  without  malice.  In  such  a  case,  strong  evidence  is  re- 
quired that  he  did  not  believe  there  was  probable  cause,  in  order  to  make 
him  liable. 

3.  Same — record  of  acquittal  not  admissible  in  evidence.  On  the  trial  of 
an  action  for  malicious  prosecution,  it  is  error  for  the  court  to  admit  in 
evidence,  for  the  plaintiff,  the  record  of  the  plaintiff's  acquittal  of  the 
criminal  charge,  as  the  question  of  his  guilt  or  innocence  is  not  material, 
the  real  question  being  whether  the  prosecutor  had  probable  cause  for  be- 
lieving him  guilty. 
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4.  Same— motives  of  the  plaintiff ,  unless  known  to  the  prosecutor,  not  ma- 
terial. In  a  suit  against  one  for  a  malicious  prosecution,  growing-  out  of 
a  prosecution  of  the  plaintiff  and  others  for  a  riot,  it  is  not  proper  to  in- 
quire into  the  motives  of  the  plaintiff  in  being  present,  and  the  part  taken 
by  him  in  the  affair  for  which  he  was  arrested,  unless  the  prosecutor 
knew  of  the  same  before  he  commenced  the  prosecution. 

5.  Former  conviction — as  a  bar  to  a  second  prosecution.  The  prosecu- 
tion and  fining  of  two  of  three  persons  for  an  assault  and  battery,  is  no 
bar  to  a  prosecution  against  them  all  for  a  riot  growing  out  of  the  same 
transaction,  as  these  are  distinct  offenses. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Annabel  Bricker  against 
John  M.  Skidmore.  The  opinion  states  the  substance  of  the 
facts. 

The  third  of  appellant's  instructions,  referred  to  in  the 
opinion  of  the  court,  was  as  follows: 

"The  court  instructs  the  jury,  for  the  defendant,  that,  if 
they  believe,  from  the  evidence  in  the  case,  that  the  defendant 
fully,  fairly  and  truthfully  stated  all  the.  facts  and  circum- 
stances in  relation  to  the  alleged  riot,  to  respectable  counsel, 
and  that  such  counsel  advised  him  that  he  had  reasonable 
cause  to  institute  the  criminal  proceedings  against  this  plain- 
tiff, and  the  defendant,  in  good  faith,  acted  upon  such  advice, 
then  the  plaintiff  can  not  maintain  this  action,  whether  such 
advice  was  correct  or  not,  and  whether  the  defendant  in  the 
criminal  prosecution  was  guilty  or  not,  and  the  jury  must  find 
for  the  defendant." 

The  court  below  modified  the  same  by  adding  the  follow- 
ing words  thereto:  "If  they  believe,  from  the  evidence,  that 
the  defendant  stated  fully,  and  fairly  and  truthfully  all  the  facts 
connected  with  such  alleged  riot,  and,  in  order  to  make  that 
defense  available  against  this  plaintiff,  the  defendant  must  show 
that  he  truthfully,  and  fully  and  fairly  stated  all  that  this  plain- 
tiff did  and  said  in  connection  with  such  alleged  riot,  which 
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was  within  his  knowledge,  and  which  was  material  to  a  full 
understanding  of  the  case  by  his  counsel." 

Messrs.  Crea  &  Ewing,  and  Messrs.  Reed  &  Barringer, 
for  the  appellant. 

Messrs.  Lodge  &  Huston,  and  Mr.  J.  M.  Kerr,  for  the 

appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellee  brought  an  action  on  the  case,  in  the  Piatt  circuit 
court,  against  appellant.  The  first  count  was  for  a  malicious 
prosecution  and  imprisonment.  The  second  and  third  counts 
were  for  trespass  to  the  person,  the  latter  for  imprisonment 
without  any  probable  cause.  Defendant  filed  a  plea  of  the 
general  issue,  and  it  was  agreed  that  all  evidence  might  be 
introduced  which  would  be  admissible  under  proper  pleas.  A 
trial  was  had  by  the  court  and  a  jury,  resulting  in  a  verdict 
for  plaintiff,  with  damages  of  $775.  A  motion  for  a  new 
trial  was  entered,  but  it  was  overruled  by  the  court,  and  a 
judgment  was  rendered  on  the  verdict,  and  this  record  is 
brought  to  this  court  and  errors  assigned. 

The  prosecution  out  of  which  this  action  springs,  was  for  a 
riot,  and  the  prosecuting  witness  made  complaint  on  his  own 
knowledge,  and  not  on  information  and  belief,  and  it  is  urged 
the  court  below  erred  in  permitting  appellee  to  call  witnesses 
to  prove  her  character  for  peace  and  quiet.  We  are  at  a  loss 
to  see  how  that  could  tend  in  any  manner  to  prove  the  issue. 
Had  the  charge  been  made  on  information  and  belief,  then 
such  evidence  would  have  been  proper,  to  enable  the  jury  to 
determine  whether  the  prosecuting  witness  had  reasonable 
ground  for  entertaining  the  belief,  in  the  face  of  her  known 
good  character. 

Where  a  person  has  an  unblemished  character,  and  the 
prosecuting  witness  is  aware  of  the  fact,  it  necessarily  requires 
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more  evidence  to  create  a  reasonable,  belief  of  guilt,  than 
where  the  accused  has  a  bad  character;  and  in  cases  where 
the  prosecution  is  based  on  belief,  this  character  of  evidence 
is  proper  for  the  purpose  indicated,  but  the  reason  of  the  rule 
ceases  when  the  charge  is  based  on  knowledge  of  the  facts. 
This  evidence  should  not,  therefore,  have  been  admitted. 

It  appears  that  the  prosecuting  witness  saw  the  State's  At- 
torney before  he  commenced  the  prosecution,  and  stated  to 
him  the  occurrence  and  the  facts,  and  was  advised  that  the 
parties  against  whom  the  prosecution  was  commenced  were, 
according  to  the  statement,  guilty  of  a  riot,  and  that  the 
prosecutor  would  incur  no  liability  in  making  a  complaint. 
Where  a  person  thus  situated,  in  good  faith  consults  a  respect- 
able attorney,  and  makes  to  him  a  full  and  fair  statement  of 
all  the  facts,  and  acts  on  his  advice,  it  is  strong  evidence  that 
there  was  probable  cause,  and  that  the  prosecutor  acted  in 
good  faith  and  without  malice.  Where  he  has  so  acted,  there 
should,  to  hold  the  prosecutor  liable,  be  strong  evidence  that 
he  did  not  believe  there  was  probable  cause  for  believing  the 
accused  guilty. 

It  is  also  urged,  that  the  court  below  erred  in  permitting 
the  record  of  acquittal  on  the  charge  of  riot,  in  the  county 
court,  to  be  read  in  evidence  by  appellee.  In  this  there  was 
manifest  error.  The  question  in  this  case  is  not  whether  the 
accused  was  guilty  or  innocent,  but  whether  the  prosecuting 
witness  had  probable  ground  for  believing  the  accused  guilty. 
If  the  record  of  acquittal  was  permitted  to  be  read  in  evidence 
on  the  trial  of  this  class  of  cases,  a  recovery  could  be  had  in 
almost  every  case  of  acquittal  Such  a  practice  would  deter 
all  men  from  thus  endeavoring  to  enforce  the  criminal  laws 
of  the  State.  The  prosecutor  would  be  compelled  to  secure  a 
conviction  or  respond  in  damages  for  a  malicious  prosecution. 
This  is  not,  nor  can  it  ever  be  held  to  be,  the  law.  Far  bet- 
ter abolish  the  action  for  malicious  prosecution,  than  adopt 
such  a  rule.  Under  it.  no  one  would  dare  to  prosecute,  who 
was  able  to  respond  in  damages.     We  refer  to  Corbly  v.  IVilson, 
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71  111. ,  where   the   rule  is  announced  that  it  is  error  to 

admit  in  evidence  the  record  of  acquittal. 

In  so  far  as  the  instructions  contravene  the  views  here 
expressed,  they  were  wrong,  and  it  was  error  to  give  them, 
as  they,  no  doubt,  misled  the  jury  in  their  finding.  Care 
should  be  taken  that  all  instructions  should  be  accurate,  and 
state  the  law  applicable  to  the  case  with  precision.  Without 
it  the  purpose  for  which  they  are  given  is  seldom  attained. 

Several  of  the  instructions  for  plaintiff  below  are  introduced 
by  a  statement,  that  if  they  believe  that  she  went  to  defend- 
ant's for  the  purpose  of  identifying  the  chickens,  at  the  request 
of  her  father,  and  without  intending  to  engage  in  a  fight,  and 
after  the  fight  ensued  between  him  and  Carter  she  interfered 
to  protect  her  father,  etc.  These  instructions  are  unfair,  as  such 
facts  may  all  have  been  true,  and  appellant  not  have  known 
of  them.  Not  knowing  the  purpose  for  which  she  came,  he 
would,  no  doubt,  view  the  part  appellee  took  in  the  affair  in 
a  very  different  light  from  that  in  which  he  would  have  seen 
it,  with  the  information.  It  was  improper,  in  this  case,  to 
inquire  what  motives  induced  appellee  to  go  there,  unless 
they  were  known  to  appellant.  She  was  not  being  tried  for 
riot,  nor  whether  she  was  guilty  of  a  riot,  but  the  question 
was,  whether  appellant,  as  a  prudent  man,  from  what  he  heard 
and  saw,  had  reason  to  believe  a  riot  was  committed,  and 
appellee  was  a  party,  guilty  of  participating  in  it.  Her  in- 
tentions, unknown  to  appellant,  could  not  be  considered,  but 
only  her  acts  and  declarations  at  the  time,  as  a  basis  of  appel- 
lee's belief  that  he  had  probable  ground  for  believing  her 
guilty. 

The  third  of  appellant's  instructions  was  correct,  as  asked. 
Nor  does  the  addition  do  more  than  repeat  the  substance  of 
the  instruction  as  asked,  and  it  only  tended  to  incumber  the 
record,  and  may  have  induced  the  jury  to  believe  that  there 
was  something  wrong  in  the  instruction  as  asked. 

Under  the  evidence  in  the  case,  we  are  of  opinion  that  the 
court  below  should  have   given  either  the  first  or  second  of 
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appellant's  refused  instructions.  They  are,  in  substance,  the 
same,  and  but  one  of  them  should  have  been  given.  The 
jury  were  liable  to  conclude  that,  because  the  father  and 
mother  had  been  fined  for  an  assault  and  battery,  there  was 
not  probable  cause  for  appellant  to  commence  the  prosecution 
for  a  riot,  and  he  had  the  right  to  have  the  jury  informed  that 
they  were  distinct  offenses,  and  that  a  prosecution  for  assault 
and  battery  did  not  bar  a  proceeding  against  them  for  a  riot. 
The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Robekt  G.  Allen 

V. 

Lours  Tobias  et  al. 
Same  v.  Petek  Eichoknt. 

1.  Forcible  entry  and  detainer — sufficiency,  of  possession.  Where  a 
party  claiming-  a  vacant  lot,  inclosed  The  same  by  building  a  fence  so  as 
to  join  with  another  fence  and  a  brick  wall,  and  thus  keep  out  domestic 
animals,  and  inform  all  persons  that  the  premises  were  appropriated,  it 
was  held,  that  this  was  a  sufficient  actual  possession  to  maintain  forcible 
entry  and  detainer  against  parties  breaking  down  and  destroying  the 
fence  in  a  forcible  manner,  under  claim  of  ownership. 

2.  Possession— pai ty  has  vo  right  to  take  by  force.  Where  a  party's 
land  is  in  the  actual  possession  of  another,  even  though  unlawfully,  he  has 
no  right  forcibly  to  repossess  himself,  but  must  resort  to  the  action  of 
forcible  entry  and  detainer,  or  the  action  of  ejectment. 

Appeal  from  the  Circuit  Court  of  Tazewell  county  ;  the 
Hon.  John  Burns,  Judge,  presiding. 

Mr.  H.  W.  Wells,  for  "the  appellant. 
Mr.  John  B.  Cohrs,  for  the  appellees. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

This  was  a  complaint  before  a  justice  of  the  peace,  in  Taze- 
well county,  by  Robert  G.  Allen,  against  Louis  Tobias  and 
Philip  Brown,  for  a  forcible  entry  upon  certain  premises 
therein  described,  of  which  complainant  alleged  he  was  in 
possession,  being  part  of  lot  six  (6)  in  the  town  of  Washing- 
ton, in  Tazewell  county.  And  at  the  same  time  complaint 
was  made,  by  the  same  plaintiff,  against  Peter  Eichorn,  for  a 
similar  forcible  entry  upon  another  part  of  the  same  premises. 
These  causes  were  consolidated  by  agreement  of  parties,  and 
both  dismissed  by  the  justice  of  the  peace,  because  no  written 
demand  for  the  possession  of  the  premises  was  alleged  in  the 
complaint.  An  appeal  wns  taken  by  the  plaintiff  to  the  county 
court,  where  a  motion  was  entered  to  quash  the  complaint 
because  no  written  demand  of  possession  was  averred.  This 
motion  was  denied,  a  jury  was  called,  and  the  defendant  then 
moved  to  dismiss,  because  no  notice  to  quit  had  been  proved, 
which  motion  was  denied. 

The  jury  found  for  the  defendant,  and  judgment  against  the 
plaintiff  for  the  costs. 

An  appeal  was  taken  to  the  circuit  court  on  bill  of  excep- 
tions and  assignment  of  error,  where  the  judgment  of  the 
county  court  was  affirmed. 

To  reverse  this  judgment  the  plaintiff  appeals. 

It  is  very  clear,  this  part  of  lot  6  in  controversy  was  not 
occupied  by  any  one,  nor  was  it  inclosed,  nor  were  there  any 
indicia  of  ownership  when  appellant  took  possession  of  the 
same  by  building  a  substantial  fence  along  the  exterior  lines, 
so  as  to  inclose  the  entire  area.  The  inclosure,  besides  the  fence 
erected  by  appellant,  was  formed  by  joining  to  another  fence 
and  to  a  brick  wall  on  the  north,  which  wall  appellant  testi- 
fied was  his  property.  This  was  a  substantial  inclosure,  vend 
although  there  may  have  been  a  nap  of  three  or  four  inches 
where  appellant's  structure  met  the  connecting  structure,  it 
was  an    inclosure    sufficient   to    keep    out  ordinary  domestic 
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animals  and  all  persons  who  might  desire  to  enter  upon 
the  land.  It  was  of  such  a  nature  as  to  inform  all  persons 
the  premises  were  appropriated.  It  matters  not,  in  this  action, 
in  whom  the  title  maybe.  This  fence  inclosing  the  disputed 
ground  was  placed  there  by  appellant,  and  by  the  structure 
he  was  in  actual  possession  of  the  premises,  and  entitled  to 
hold  the  possession  until  a  better  title  should   be  shown. 

It  was  this  fence  the  defendants,  in  a  forcible  manner,  with 
axes  and  hatchets,  broke  down  and  destroyed,  and  the  plea 
is,  it  was  their  property.  This  may  be,  and  if  it  was,  the 
law  has  provided  abundant  means  through  and  by  which  they 
could  assert  their  rights.  They  could  have  brought  an  action 
of  forcible  entry  against  appellant,  or  ejectment,  and  had  no 
right  to  use  force  to  repossess  themselves.  It  is  unnecessary 
to  cite  authorities  on  this  question.  This  law  is  familiar  to 
every  man.  It  was  to  prevent  such  conduct  as  is  here  recorded 
against  the  appellees,  that  the  Statute  of  Forcible  Entry  and 
Detainer  was  passed,  and  its  observance  tends  very  greatly 
to  the  peace  of  society. 

There  are  some  objections  to  the  instructions  given  fur 
appellees.  The  ninth  would  seem  to  imply  appellant  could  not 
use  the  brick  wall  as  a  part  of  his  inclosure.  This  he  had 
the  clear  right  to  do,  with  the  consent  of  the  owner  of  the 
Avail.  In  tli is  case,  appellant  testified  he%was  the  owner;  if 
so,  he  could,  of  course,  use  it  for  all  lawful  purposes.  The 
same  objection  is  applicable  to  the  eighth  instruction. 

There  is  an  objection  to  the  second  instruction,  which  may 
be  noticed,  to  be  corrected  on  another  trial.  It  assumes  the 
fence  was  built  around  a  part  of  the  premises  only,  implying, 
as  the  wall  was  part  of  the  inclosure,  therefore  the  whole  lot. 
was  not  inclosed  by  a  fence.  A  fence  is  nothing  more  than  a 
line  of  obstacle,  and  may  be  composed  of  any  material  which 
will  present  a  sufficient  obstruction. 

For  the   reasons   given  the  judgment  is  reversed,   and   the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion.  77,  7 

1  Judgment  reversed. 
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Samuel  A.  Murphy 


Victor  Larson. 

1.  Malicious  prosecution — advice  of  counsel  as  a  bar.  It  being  the 
policy  of  the  law  to  encourage  prosecutions  where  there  arc  facts  and  cir- 
cumstances that  would  induce  the  belief,  in  the  mind  of  a  reasonably  cau- 
tious man,  of  the  guilt  of  the  party  accused,  the  advice  of  competent 
counsel,  if  given  and  acted  upon  in  good  faith,  upon  a  full  disclosure  of 
all  the  facts,  has  been  uniformly  held  to  constitute  probable  cause  for 
instituting  a  criminal  prosecution,  notwithstanding  it  ma\r  appear  after- 
wards that  the  party  accused  was  not  guilty. 

2.  Same — counsel  advising  must  be  a  licensed  attorney.  But  there  must 
always  be  an  element  of  good  faith  in  the  selection  of  counsel,  and  the 
counsel  selected  must  be  a  regularly  licensed  attorney  and  counselor,  repu- 
table in  character  and  considered  in  the  community  competent  to  give  legal 
advice  on  all  matters  pertaining  to  the  law.  It  is  not  sufficient,  as  a  bar 
to  the  action,  that  the  person  advising  the  prosecution  held  himself  out  as 
an  attorney  at  law,  and  was  believed  to  be  such  by  the  party  consulting 
him. 

3.  Same — evidence  in  mitigation  of  exemplary  damages.  Where  a  party, 
before  instituting  a  criminal  prosecution,  in  good  faith  consults  one  who 
he  supposed  was  a  licensed  attorney  and  learned  in  the  law,  and  compe- 
tent to  advise,  but  who,  in  fact,  was  not  licensed,  and  acts  upon  his  advice, 
the  advice  so  given  is  competent  evidence  in  an  action  for  malicious  prose- 
cution, on  the  question  of  malice  and  in  reduction  of  any  exemplary  dam- 
ages that  may  be  claimed,  but  not  in  bar  of  the  action,  or  in  reduction  of 
any  actual  damages. 

4.  Instruction — ought  to  be  based  upon  evidence.  On  the  trial  of  an 
action  for  malicious  prosecution,  the  court  instructed  the  jury  that  they 
had  a  right  to  take  into  consideration,  on  the  question  of  damages,  if  they 
found  for  the  plaintiff,  the  money  paid  by  the  plaintiff,  if  any,  for  attor- 
ney's fees  in  defending  the  criminal  prosecution.  There  was  no  evidence 
of  the  payment  of  any  money  for  such  purpose:  Held,  tliat,  while  the 
court  might  not  reverse  for  this  error  alone,  the  instruction  ought  not  to 
have  been  given,  as  its  tendency  was  to  mislead. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Victor  Larson, 
against  Samuel  A.  Murphy,  for  a  malicious  prosecution.    The 
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opinion  of  the  court  states  the  material  facts  of  the  case.  The 
plaintiff  recovered  judgment  for  $300  and  costs  of  suit,  and 
the  defendant  appealed. 

Mr.  L.  E.  Paysox,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  to  recover  damages  for  malicious  prosecu- 
tion. It  is  averred  defendant  maliciously,  and  without  prob- 
able cause,  procured  the  arrest  of  Victor  and  01  in  Larson,  on 
the  charge  of  larceny.  On  the  hearing,  the  accused  were 
both  discharged  by  the  justice  of  the  peace  before  whom  the 
preliminary  trial  was  had,  and  thereupon  they  commenced 
this  suit.  During  the  progress  of  the  trial.  Olin  Larson  was 
dismissed  out  of  the  case,  and  thereafter  the  suit  progressed 
in  the  name  of  Victor  Larson,  which  resulted  in  a  verdict 
and  judgment  in  his  favor. 

The  difficulty  between  these  parties  grew  out  of  the  fact 
plaintiffs  were  about  to  remove  some  lumber  from  a  farm 
thev  had  been  occupying  as  the  tenants  of  a  former  owner. 
The  tenants  insisted  they  owned  the  lumber,  and  had  a  law- 
ful right  to  remove  it,  but  defendant  claimed  he  had  pur- 
chased it  with  the  farm.  A  part  of  it  had  been  previously 
removed.  On  the  14th  of  March,  defendant  discovered  one 
of  plaintiffs  in  the  act  of  tearing  down  a  shed,  with  the  inten- 
tion to  remove  the  lumber  for  his  private  use,  when  a  violent 
altercation  took  place.  Immediately,  defendant  went  to  Gib- 
son City  to  procure  legal  advice.  On  the  way,  he  asked  Car- 
ney who  was  the  best  lawyer.  Carney  said  Payne  was  the 
best  and  most  successful  one,  and  advised  defendant  to  go  to 
him.  Defendant  states,  however,  he  was  slightly  acquainted 
with  a  lawyer  in  town,  by  the  name  of  Yeomans,  and  that  he 
first  applied  to  him.  but  was  told  by  him  he  was  already 
engaged  on  the  other  side.  Yeomans,  in  his  testimony,  says 
he  told  defendant,  when  he  applied  to  him,  that  there  were 
two  other  attorneys,  but  not  attorneys  of  record — Payne  and 
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Woods — and  recommended  Woods;  but  defendant  most  posi- 
tively denies  he  told  him  that  Payne  and  Woods  were  not 
licensed  attorneys,  and  asserts  that  he  never  heard  until  the 
morning  of  the  trial  of  this  cause  that  Payne  was  not  a  regu- 
larly licensed  attorney. 

On  the  same  day,  defendant  went  to  the  office  of  Payne  & 
Thrasher,  made  full  and  fair  statement  of  all  the  facts,  and 
they  both  advised  him  to  have  plaintiff  arrested  on  the  charge 
of  larceny,  and  they  prepared  the  necessary  papers. 

On  the  trial,  defendant  offered  to  prove  by  Carney  that  wit- 
ness was  a  resident  of  Ford  county,  in  March,  1874;  was 
acquainted  with  the  attorneys  in  the  county;  that  B.  F. 
Payne  was  ostensibly  an  attorney  at  law,  residing  at  Gibson 
City,  in  that  county  ;  that  he  had  an  office,  with  the  usual  sur- 
roundings of  a  practicing  attornev  ;  that  he  held  himself  out 
to  the  public  as  such;  that  he  did  considerable  business  as  an 
attorney,  in  the  trial  of  litigated  causes,  before  a  justice  of 
the  peace;  and  that  he  advised  defendant  to  go  to  him  for 
legal  advice,  in  the  belief  he  was  a  good  lawyer  and  a  safe 
adviser;  but  the  court  sustained  the  objections  made,  and 
refused  to  allow  the  testimony  to  go  to  the  jury. 

Defendant  then  produced  B.  F.  Payne,  and  proposed  to 
prove  by  him  that  he  was  an  acting  attorney  at  Gibson  City; 
that  that  was  his  business  and  profession;  that  he  so  adver- 
tised himself  by  his  professional  sign  at  his  office,  and  by 
advertising;  that  he  kept  an  office  in  the  city;  that  defend- 
ant consulted  him  as  such  attorney,  and  he,  as  such  attorney, 
gave  him  advice,  which  defendant  followed,  in  the  matter  of 
the  arrest  of  plaintiff;  that  he  gave  the  advice  in  good  faith, 
and  that  he  believed  defendant  consulted  him  in  the  same 
spirit;  that  lie  was  never  licensed  to  practice  law,  but  that 
defendant  did  not  know  he  was  not  a  licensed  attorney,  so 
far  as  witness  knew.  The  court  ruled  that,  before  the  proof 
was  competent,  it  must  appear  that  Payne  was  a  licensed 
attorney,  learned  in   the   law,  and   competent  to  give  advice. 
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The  decision  of  the  court,  refusing  to  permit  the  introduction 
of  the  evidence  tendered,  is  the  principal  error  assigned. 

There  can  be  no  question  that  defendant  consulted  Payne 
in  the  utmost  good  faith,  believing  he  was  an  attorney  at  law, 
competent  to  give  advice  in  legal  matters;  that  he  made  a 
full  and  fair  statement  of  all  ihe  facts  to  him  in  relation  to 
the  charge  against  plaintiff,  and.  relying  upon  the  advice  he 
received,  he  caused  the  arrest  to  be  made. 

Had  Payne  been  a  regular  attorney,  licensed  under  the 
laws  of  this  State,  in  good  standing,  competent  to  give  advice, 
and  had  he  counseled  the  arrest  of  plaintiff  on  a  charge  of 
larceny,  after  hearing  a  full  statement  of  all  the  facts,  how- 
ever much  he  may  have  been  mistaken  as  to  the  law,  still,  if 
defendant  was  in  good  faith  guided  by  his  counsel,  and  it 
appeared  he  had  sought  the  counsel  with  an  honest  purpose 
to  be  informed  as  to  the  law.  such  advice  would  constitute 
probable  cause,  and  an  effectual  bar  to  any  action  for  mali- 
cious prosecution;  but  there  must  always  be  the  element  of 
good  faith,  and  we  have  been  referred  to  no  case  that  holds 
there  are  any  exceptions  to  the  general  rule  the  counsel 
selected  must  be  a  regularly  licensed  attorney  and  counselor, 
reputable  in  character,  and  considered  in  the  community  com- 
petent to  give  legal  advice  on  all  matters  pertaining  to  the 
law. 

In  the  case  at  bar,  it  is  insisted  there  was  good  faith  in  the 
selection  of  a  legal  adviser.  That  may  be,  but  it  is  the 
misfortune  of  defendant  he  applied  to  one  for  counsel  who 
was  not  an  attorney  at  law,  and  had  never  been  licensed  to 
practice.  Whether  he  could  maintain  an  action  against  the 
party  who  falsely  assumed  to  act  as  an  attorney,  is  a  question 
that  does  not  arise  on  this  present  record. 

Attorneys  at  law  are,  in  some  sense,  regarded  as  officers  of 
court;  and  it  is  upon  grounds  of  public  policy,  where  a  partv 
has  been  advised  by  an  attorney  in  active  practice,  upon  full 
consideration  of  the  facts,  to  institute  a  criminal  prosecution, 
if  he  acts  in  good   faith  under  the  advice  given,  he  shall  not 
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be  mulcted  in  damages,  although  the  party  accused  may  be 
innocent  of  the  crime  alleged  against  him.  If  this  was  not 
the  law,  no  man  would  feel  safe  in  preferring  complaint 
against  another  for  a  criminal  offense.  The  policy  of  the  law 
is,  to  encourage  prosecutions  where  there  are  facts  and  cir- 
cumstances that  would  induce  the  belief,  in  the  mind  of  a 
reasonably  cautious  man,  of  the  guilt  of  the  party  accused. 
In  such  cases,  the  advice  of  competent  counsel,  if  given  and 
acted  upon  in  good  faith,  upon  a  full  disclosure  of  all  the 
facts,  has  uniformly  been  held  to  constitute  probable  cause 
for  instituting  a  criminal  prosecution,  notwithstanding  it  may 
appear  afterwards  the  party  accused  was  not  guilty. 

But  there  is  no  just  reason  for  enlarging  the  rule.  It 
would  be  a  dangerous  practice,  not  justified  by  any  public 
exigency,  to  permit  a  party  to  say,  in  justification  for  com- 
mencing a  criminal  prosecution  that  might  injure  or  destroy 
the  reputation  of  the  party  accused,  that  he  acted  upon  the 
advice  of  a  person  not  a  lawyer,  however  honestly  the  advice 
may  have  been  given  and  received.  The  argument  against 
such  a  doctrine  is  forcibly  stated  by  the  court  in  Williams  v. 
Vanmeter,  8  Mo.  339,  although  this  exact  question  did  not 
arise,  where  it  is  said:  "To  permit  the  counsel  of  those 
whose  capacity  we  have  no  means  of  judging,  and  who  owe 
no  responsibility  to  the  courts,  to  be  received  as  evidence, 
would  lead  to  collusion,  and  furnish  a  ready  defense  to  all 
actions  like  the  present." 

We  do  not  see  how  it  can  alter  the  general  rule  on  this 
subject,  that  the  party  of  whom  counsel  was  sought  may  have 
held  himself  out  to  the  public  as  a  practicing  lawyer.  The 
representation  may  have  been  made  for  the  ultimate  purpose 
of  making  a  defense,  should  an  action  thereafter  be  brought. 
We  are  unwilling  to  establish  the  doctrine  that  counsel  taken 
of  a  person  not  a  lawyer,  although  received  and  acted  upon 
in  good  faith,  can  ever  be  a  justification  for  commencing  a 
criminal  prosecution. 
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There  is  a  ground,  however,  upon  which  we  think  the  evi- 
dence tendered  ought  to  have  been  admitted — not  in  justifi- 
cation of  the  action,  nor  in  reduction  of  any  actual  damage 
suffered,  but  in  mitigation  of  any  exemplary  damages  that 
might  be  visited  upon  defendant.  As  the  ground  of  this 
action  is  malice,  and  want  of  probable  cause,  any  fact  tending 
to  disprove  either  is  proper  evidence.  It  was  indispensable. 
to  maintain  the  action,  it  should  appear  affirmatively  that 
defendant,  in  instituting  the  prosecution  against  plaintiff  on 
the  charge  of  larceny,  acted  maliciously  and  without  probable 
cause,  and  both  must  concur.  The  fact  he  obtained  counsel 
of  one  he  supposed  was  learned  in  the  law,  and  competent  to 
give  advice,  and  was  advised  by  him,  upon  a  disclosure  of  the 
facts  and  circumstances,  to  commence  the  criminal  prosecu- 
tion, while  it  constitutes  no  defense,  was  certainly  compe- 
tent evidence,  on  the  question  of  malice.  If  he  acted  in  good 
faith — and  that  wras  a  question  for  the  jury — it  would  nega- 
tive, in  a  high  degree,  the  idea  of  malice;  and  that  fact  ought 
to  go  in  mitigation  of  exemplary  damages,  =r 

The  court,  at  the  request  of  plaintiff,  instructed  the  jury, 
on  the  question  of  damages,  in  case  they  found  for  plaintiff, 
they  had  a  right  to  take  into  consideration  what  money  he 
had  paid,  if  any,  for  attorney's  fees,  in  defending  himself 
against  the  charge  of  larceny.  While  there  is  no  objection 
to  the  instruction,  so  far  as  it  states  a  principle  of  law,  there 
is  not  a  particle  of  evidence  in  the  record  upon  which  to  predi- 
cate it.  Olin  Larson  had  been  dismissed  out  of  the  case,  and 
plaintiff  testified  he  had  paid  no  attorney's  fees.  It  directed 
the  attention  of  the  jury  to  an  element  of  damage  not  found 
in  the  evidence.  While  we  might  not  be  willing  to  reverse 
the  cause  if  this  were  the  only  error  in  the  record,  still  it  was 
not  proper  to  give  an  instruction  not  founded  on  the  evidence. 
The  tendency  always  is  to  mislead. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
12 — 77th  III. 
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Sarah  E.  Cunningham  et  al. 

V. 

The  Illinois  Central  Railroad  Company  et  al. 

1.  Contract — right  to  provide  for  forfeiture.  The  uniform  ruling- of 
this  court  has  been,  that  parties  have  the  right  to  make  time  of  the 
essence  of  the  contract,  so  that  a  failure  to  perform  at  the  time  will  avoid 
the  agreement. 

2.  Where  the  Illinois  Central  Railroad  Company  sold  one  A  two  forty- 
acre  tracts  of  land,  in  1855,  the  purchase  money  being  payable  in  five  in- 
stallments, in  two,  three,  four,  five  and  six  years,  for  which  notes  were 
given,  time  of  payment  being  made  expressly  of  the  essence  of  the  con- 
tract, and  the  contract  providing  that,  in  case  of  a  failure  of  payment  of 
any  one  of  the  notes  at  maturity,  or  of  the  taxes  when  due,  the  obligation 
of  the  company  to  convey  should  cease,  and  all  payments  made  and  im- 
provements put  upon  the  land  should  be  forfeited  to  the  company,  notice 
of  which  was  waived,  and  A  assigned  his  contract  to  C,  in  June,  1857,  who 
died  in  June,  1863,  leaving  the  complainants  as  his  widow  and  heirs: 
Held,  on  bill  to  compel  the  execution  of  a  convej-ance,  the  proof  showing 
that  only  two  of  the  notes  had  been  paid,  and  a  failure  to  pajr  the  taxes  on 
the  land,  that  the  company  had  a  clear  right  to  declare  a  forfeiture,  and  re- 
sell the  laud. 

3.  Same — waiver  of  forfeiture.  The  payment  of  money  long  after  the 
right  to  declare  a  forfeiture  of  the  contract,  which,  with  the  other  pay- 
ments, was  applied  on  one  of  the  tracts,  for  which  a  conveyance  was  made, 
and  the  subsequent  neglect  to  complete  the  payments  as  to  the  remaining 
tract,  after  repeated  demands,  was  held  not  to  debar  the  company  from 
afterwards  declaring  a  forfeiture  as  to  the  tract  not  conveyed. 

4.  Guardian — right  to  make  his  wards  liable  for  rents  and  profits  by  his 
own  act  After  a  contract  for  the  purchase  of  land  was  forfeited  for 
non-payment  of  the  purchase  money,  it  was  held  erroneous  to  render 
a  decree  against  minor  heirs  for  rents  and  profits  of  the  land  for  the  time 
they,  through  their  guardian,  with  the  other  heirs  of  a  deceased  holder 
of  such  contract,  occupied  the  same  after  the  forfeiture.  They  should  not 
be  made  to  suffer  for  their  guardian's  trespasses  or  wrongful  acts  in  re- 
spect to  the  land. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
Oliv.ek  L.  DaviSj  Judge,  presiding. 
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This  was  a  bill  in  chancery,  by  Sarah  E.  Cunningham, 
widow,  and  James  H.  Cunningham  and  others,  heirs  at  law 
of  James  T.  Cunningham,  deceased,  against  the  Illinois  Cen- 
tral Kail  road  Company,  Asa  H.  Dan  forth,  George  W.  Dan- 
forth,  William  Durye  and  James  Frakes.  The  object  of  the 
bill  and  the  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Mr.  O.  B.  Fici£lin,  and  Mr.  James  W.  Craig,  for  the  appel- 
lants. 

Messrs.  Wiley  &  Parker,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  October  term.  1871.  of  the  Coles  circuit  court.  Asa 
H.  and  George  W.  Danforth  brought  an  action  of  ejectment 
against  William  JDurye  and  James  Frakes,  to  recover  posses- 
sion of  the  north-east  quarter  of  the  south-east  quarter  of 
section  36,  township  12,  range  7  east,  in  Coles  county.  At 
the  same  term  of  the  court,  Sarah  E.  Cunningham,  the  widow, 
and  others,  the  children  and  heirs  at  law.  of  James  T.  Cun- 
ningham, deceased,  filed  their  bill  on  the  chancery  side  of  the 
court,  alleging,  among  other  things,  that,  in  the  year  1855, 
Thomas  A.  Apperson  entered  into  a  contract  with  the  Illinois 
Central  Railroad  Company  for  the  purchase  of  said  tract  of 
land,  together  with  the  south-east  quarter  of  the  north-east 
quarter  of  the  same  section;  that  in  June,  1857,  Apperson 
assigned  the  contract  to  James  T.  Cunningham,  who  died  in- 
testate June  26,  1863;  that  the  defendants  in  the  ejectment 
suit  were  tenants  of  complainants,  and  praying  for  an  injunc- 
tion of  that  suit,  and  a  specific  performance  of  the  contract 
with  the  railroad  company. 

The  Danforths  afterward,  at  the  October  term,  1872.  filed 
their  cross-bill,  setting  up  a  purchase  by  them  of  the  land  in 
controversy  from  the  railroad  com  pan  v.  on  the  13th  of  Sep- 
tember, 1869,  and  asking  a  decree  for  rents  and  profits.    Upon 
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final  hearing,  at  the  July  term,  1874,  the  circuit  court  dis- 
missed the  original  bill  and  granted  relief  under  the  cross- 
bill, decreeing  against  the  complainants,  except  the  widow, 
the  sum  of  $320  for  rent,  and  $50  as  solicitor's  fees  on  the 
dissolution  of  the  temporary  injunction  wThich  had  been 
allowed.     The  defendants  appealed  to  this  court. 

The  contract  of  purchase  between  Apperson  and  the  rail- 
road company  was  entered  into  June  6,  1855,  the  purchase 
price  being  $15  per  acre,  payable  in  five  installments,  in  two, 
three,  four,  five  and  six  years  from  the  time  of  purchase,  for 
which  notes  were  given,  being  of  equal  amounts,  except  the 
first  one,  which  appears  to  have  been  the  larger  by  embracing 
some  interest  on  the  others.  The  time  of  payment  of  the 
notes,  and  the  other  requirements,  were  expressly  made  of  the 
essence  of  the  contract;  and  the  contract  contained  the  fur- 
ther express  provision,  that  in  case  of  failure  of  payment  of 
any  one  of  the  notes  at  maturity,  or  of  the.taxes  when  due, 
then  the  obligation  of  the  railroad  company  to  convey  the 
land  should  cease  and  determine,  and  all  payments  made  and 
improvements  put  upon  the  land  should  be  forfeited  to  the 
company,  and  notice  of  forfeiture  by  the  company  was  waived. 

There  is  no  satisfactory  evidence  that  any  more  than  the 
first  two  of  the  notes  were  paid,  and  there  was  a  failure  to 
pay  any  taxes  on  the  land.  The  tender  of  payment  by  the 
bill,  of  $600,  as  the  amount  due,  and  bringing  the  same  into 
court  for  the  defendants,  is  inconsistent  with  the  pretense  of 
payment  of  the  purchase  money. 

The  uniform  ruling  of  this  court  has  been,  that  parties  have 
the  right  to  make  time  of  the  essence  of  the  contract,  so  that 
a  failure  to  perform  at  the  time  will  avoid  the  agreement. 
Kemp  v.  Humphreys,  13  111.  573;  Chrisman  v.  Miller,  21  id. 
227;  Wynkoop  v.  Cowing,  id.  570  ;  Steele  et  al.  v.  Biggs  et  at. 
22  111.  643  ;  Stow  v.  Russell  et  al.  36  id.  18;  Heckard  v.  Sayre, 
34  id.  142 ;  Phelps  v.  I.  C.  R.  R.  Co.  63  id.  468. 

There  was  here  a  clear  failure  of  performance  on  the  part  of 
the  vendee  and  his  assigns,  and  no  right  under  the  contract  to 
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have  a  conveyance  of  the  land.  We  perceive  no  sufficient 
ground  for  the  claim  of  a  waiver  of  the  default  in  payment, 
by  the  railroad  company.  It  rests  upon  the  payment  to  the 
company  of  $500  or  $600  on  the  contract  in  March,  1866. 
But  the  contract  embraced  another  forty  acres  of  land  besides 
the  one  in  controversy,  and  at  the  time  of  such  payment  there 
was  a  conveyance  made  of  the  other  forty  acres.  It  does  not: 
appear  that  the  payment  then  made  was  any  more  than  was 
sufficient  to  complete  the  payment  for  the  forty  acres  that 
were  so  conveyed.  After  the  making  of  this  payment,  and 
before  there-sale  to  the  Danforths,  in  1869,  repeated  demands 
of  payment  of  the  unpaid  portion  of  the  purchase  money  were 
made  by  the  railroad  company  on  the  appellants,  without 
effect. 

The  contract  for  the  forty  acres  in  question  was  cancelled 
on  the  9th  day  of  September,  1869,  by  the  railroad  company, 
for  non-payment,  and,  on  the  10th  of  said  September,  they 
re-sold  the  land  to  the  Danforths  at  $13.50  per  acre,  cash, 
and  conveyed  to  them.  The  notes  to  the  railroad  company 
were  never  assigned,  and  those  remaining  unpaid  were  can- 
celled. 

Two  of  appellants  were  minors,  and  remained  so  until  after 
the  commencement  of  the  suit.  It  appeared  that  their  guar- 
dian had  in  his  hands,  between  the  time  of  payment,  in  1866, 
and  the  conveyance  to  the  Danforths,  money  belonging  to  his 
wards,  more  than  enough  to  pay  their  part  of  the  remaining 
unpaid  purchase  money.  The  proof  shows  that  the  land  was 
cultivated  from  soon  after  the  time  of  the  assignment  of  the 
contract  by  Apperson  to  James  T.  Cunningham;  that  the 
rental  value  of  it  was  $2  or  more  per  acre.  There  were  no 
improvements  made  on  the  land  by  appellants  or  James  T. 
Cunningham,  in  the  way  of  fencing,  the  land  being  inclosed 
in  a  common  field  with  a  large  body  of  other  land. 

We  perceive  no  sufficient  reason  for  disturbing  the  decree, 
except  as  against  the  two  infant  defendants,  Elizabeth  C.  and 
Nancy  T.  Cunningham.     The  decree  for  $320,  for  the  rent  of 
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the  land,  is  against  all  the  appellants,  except  the  widow,  the 
minors  as  well  as  the  others.  The  minors  had  a  guardian,  and 
their  estate  was  under  his  management.  They  should  not  be 
made  to  suffer  for  his  trespasses  or  unauthorized  acts.  "We  can 
not  recognize  the  power  in  the  guardian  to  bring  upon  the 
estate  of  his  wards  any  such  liability  as  for  this  rent. 

That  portion  of  the  decree  for  the  payment  of  $320  for 
rent-of  the  land,  as  against  the  minors,  Elizabeth  C.  and  Nancy 
T.  Cunningham,  is  reversed';  in  all  other  respects,  the  decree 
is  affirmed.  The  adult  appellants  and  the  Danforths  will 
each  pay  one-half  of  the  costs  in  this  court. 

Decree  reversed  in  part. 


Louis  Reijstback 


John  C.  Crabtkee  et  al. 

1.  Instruction — must  be  applicable  to  the  evidence.  The  court  should 
refuse  an  instruction  where  there  is  no  evidence  to  which  it  is  applicable. 
Where  the  defense  of  usury  is  set  up,  and  there  is  no  evidence  that  the  inter- 
est  received  beyond  ten  per  cent  was  in  the  nature  of  a  penalt}%  an  instruc- 
tion based  upon  that  view  of  the  case,  should  be  refused. 

2.  Same— modification  not  'prejudicial.  The  modification  of  an  instruc- 
tion, which  can  not  prejudice  the  rights  of  the  party  asking  the  same, 
presents  no  ground  for  reversal. 

3.  Same — not  necessary  to  state  exceptions  not  proved.  If  an  instruction 
is  a  correct  expression  of  the  law  upon  a  state  of  fact  proved,  or  which 
the  evidence  tends  to  prove,  it  is  sufficient,  and  it  is  not  necessary  to  state 
exceptions  which  would  be  proper  under  a  state  of  facts  of  which  there  is 
no  evidence. 

4.  Usury — all  payments  of,  may  be  applied  on  the  principal.  Where  a 
party  contracts  for  and  receives  a  greater  rate  of  interest  than  is  allowed 
by  statute,  he  can  not  recover  any  interest  whatever  on  the  principal,  and 
all  payments  made  of  such  interest  may  be  allowed  as  payments  of  the 
principal  in  a  suit  to  recover  the  balance  due. 
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5.  Although  usurious  interest  once  paid  can  not  be  recovered  back, 
yet  the  rule  does  not  apph*  where  the  transaction  has  not  been  settled, 
and  the  lender  brings  his  action  for  the  recovery  of  an  alleged  balance. 
In  such  case,  the  borrower  may  defend  by  claiming  a  credit  for  whatever 
usurious  interest  he  has  paid  in  the  same  transaction. 

6.  Same — evidence  of  usurious  contract.  The  taking  of  usurious  inter- 
est  is  prima  facie  evidence  of  an  usurious  contract ;  and  whether  a  contract 
is  usurious  or  not,  is  a  question  of  fact,  to  be  determined  by  the  jury  from 
the  entire  evidence. 

7.  Vatciance — as  to  time  of  making  contract.  Where  pleas  of  usury- 
allege  that  the  usurious  contract  was  made  at  a  particular  time,  it  is  not 
necessary  to  prove  that  the  contract  was  made  at  the  time  alleged.  A 
variance  in  this  respect  i's  immaterial. 

8.  Legal  tender — interest  payable  in  gold.  An  obligation  for  the  pay- 
ment of  ten  per  cent  interest  in  gold  may  be  lawfully  discharged,  dollar 
for  dollar,  in  any  currency  which  the  general  government  has  declared  to 
be  a  legal  tender  in  the  payment  of  debts.  Therefore,  any  excess  in  inter- 
est beyond  the  rate  allowed  hy  law,  will  not  be  relieved  of  the  objection 
of  usury  on  account  of  the  contract  being  to  pay  in  gold,  and  the  pay- 
ment being  made  in  currency. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epeeh,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Louis  Rein- 
back  against  John  C.  Crabtree  and  Abram  C.  Woods,  upon  a 
promissory  note. 

Mr.  E.  M.  Sanford,  for  the  appellant. 

Messrs.  Morrison,  \Vhiteock  &  Lippincott,  for  the 
appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  of  assumpsit,  brought  to  recover  the 
amount  duo  on  a  certain  promissory  note.  The  defense  was, 
that  the  principal  in  the  note  had  paid  thereon  usurious  inter- 
est to  the  plaintiff  to  an  amount  exceeding  the  balance  due 
on  the  note,  and  that  it  was  thereby  fully  paid. 
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The  finding  of  the  jury  and  the  judgment  of  the  court  were 
in  favor  of  the  defendants. 

The  several  objections  urged  as  grounds  for  the  reversal 
of  the  judgment,  will  be  briefly  noticed,  in  the  order  in  which 
they  are  presented  in  the  plaintiff's  printed  argument. 

The  fifth  instruction,  as  asked  by  the  plaintiff,  was  as  fol- 
lows: '''The  court  instructs  the  jury,  for  the  plaintiff,  that 
where  a  greater  rate  of  interest  than  the  legal  rate  of  interest 
is  paid  upon  a  promissory  note,  (calling  for  ten  per  cent 
interest.)  under  an  agreement  to  pay  a  greater  rate  of  interest 
than  the  legal  rate  of  interest  after  the  note  becomes  due,  as 
a  penalty  for  default  of  payment,  it  does  not  taint  the  transac- 
tion with  usury;  and  in  determining  the  question  of  usury 
in  this  case,  the  intention  of  the  parties,  at  the  time  of  the 
agreement,  should  govern,  if  the  jury  believe  there  was  such 
an  agreement."  The  court  struck  out  the  words,  "  if  the  jury 
believe  there  was  such  an  agreement,"  and  added,  "as  to  the 
question  whether  any  excess  that  lias  been  proven  to  have 
been  contracted  for,  over  ten  per  cent,  was  usury  or  a  pen- 
alty." 

The  court  should  have  refused  this  instruction  altogether, 
for  the  reason  there  is  not  a  particle  of  evidence  in  the  record 
to  which  it  is  applicable.  Plaintiff,  in  giving  his  evidence, 
did  not  pretend  that  the  interest  he  received  beyond  ten  per 
cent  was  in  the  nature  of  a  penalty.  His  claim  was,  that  he 
was  to  have  what  he  termed  "  gold  interest,"  by  which  we 
understand  him  to  mean  an  amount  of  currency,  according  to 
the  current  quotations  of  gold,  equal  in  value  to  the  number 
of  as  many  dollars  and  cents  of  gold  as  the  interest  would 
amount  to  at  ten  percent  per  annum;  that  he  received,  in 
payment  of  interest,  certain  promissory  notes,  upon  which  he 
was  allowed  a  discount,  and  that  he  also  received  interest, on 
some  interest  past  due.  There  is  no  other  witness  who  disputes 
the  defendant  Crabtree's  claim  that  he  paid  sixteen  per 
cent  interest  pursuant  to  a  precedent  agreement  to  that  effect. 
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But  the  plaintiff  was  not  prejudiced  by  the  instruction,  and 
can*  not.  therefore,  have  the  benefit  of  tin's  objection. 

We  can  not  discover  that  the  modification  of  the  court  was 
such  as  to  prejudice  the  plaintiff.  The  sole  purpose  of  the 
instruction  was,  to  explain  to  the  jury  that,  if  the  parties 
designed  the  additional  interest  as  a  penal tv,  to  secure  the 
prompt  and  faithful  performance  of  the  contract  merely,  it 
was  not  obnoxious  to  the  charge  of  usury  :  and  that  this  was 
to  be  determined  from  their  agreement.  It.  necessarily,  pro- 
ceeded upon  the  hypothesis  that  there  was  some  agreement  in 
that  respect,  for  otherwise  the  instruction  was  unnecessary, 
whether  <riven  as  modified,  or  as  asked. 

In  the  plaintiff's  first  instruction,  the  jury  were  distinctly 
and  emphatically  told  that,  before  they  could  find  for  the 
defendants,  ''  they  must  believe,  from  a  preponderance  of  the 
evidence  in  the  case,  there  was  a  contract  to  pay  usurious 
interest."  etc.,  as  set  up  in  the  pleas;  and  in  the  second,  third 
and  fourth  of  his  instructions,  they  were,  in  effect,  told  if  they 
found  the  agreement  with  regard  to  interest  to  be  as  plain- 
tiff's evidence  tended  to  prove  it,  it  was  not  usurious. 

In  view  of  these  instructions,  we  can  not  readily  be  induced 
to  believe  it  was  indispensable  tor  the  correct  comprehension 
of  the  jury,  that  they  should  be  told,  in  the  fifth  instruction, 
that,  before  passing  on  the  issue  there  contemplated,  they 
must  determine  there  was  an  agreement  presenting  that  issue. 

The  following,  being  the  first  in  the  series  of  instructions 
given  at  the  instance  of  the  defendants,  is  also  claimed  to  be 
erroneous : 

'•'The  court  instructs  the  jury,  for  the  defendants,  that, 
under  the  issues  in  the  case,  if  they  believe  from  the  testi- 
mony that  the  defendant  Crabtree  borrowed  of  the  plaintiff 
$450,  on  or  about  the  1st  of  January.  1858.  for  which  Crab- 
tree  gave  the  note  sued  on,  with  defendant  Woods,  the  said 
Woods  being,  in  fact,  only  security  on  said  note,  and  that,  at 
the  time  the  money  was  borrowed,  the  plaintiff  and   defend- 
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ant  Crabtree  agreed  that  Crabtree  should  pay,  beside  the 
interest  mentioned  in  the  note,  interest  at  the  rate  of  six  per 
cent  per  annum,  in  addition,  then  said  additional  interest 
was  and  is  usury,  and  against  the  statute  of  the  State.  And 
if,  from  the  testimony  in  the  case,  the  jury  believe  that  Crab- 
tree  has  paid  interest  on  said  note  at  the  rate  of  sixteen  per 
cent  per  annum,  then,  under  the  law  in  this  State,  the  plain- 
tiff can  not  recover  any  interest  whatever  on  the  principal  of 
the  said  note,  and  whatever  payments  the  evidence  in  this 
case  may  show  the  defendant  has  paid  on  said  note  as  interest, 
must  be  allowed  on  the  principal  of  the  said  note.  And  if  the 
sum  actually  paid,  according  to  the  evidence,  amounts  to  more 
than  the  sum  of  $450,  then  the  defendants  are  entitled  to  a 
verdict  in  this  case." 

The  grounds  of  objection  insisted  on  are:  1st,  It  would 
not  be  usury  to  charge  interest  in  excess  of  ten  per  cent, 
unless  by  the  contract  it  was  to  be  paid  on  the  note  in  suit, 
and  not  even  then,  if  the  obligation  to  pay  it  was  imposed  in 
the  nature  of  a  penalty  ;  and  2d,  under  a  contract  to  pay 
interest  in  gold,  it  would  not  be  usury  to  receive  an  amount 
of  currency  equal  in  value  to  the  amount  of  the  interest  in 
gold. 

We  do  not  understand  the  instruction  as  referring  to  inter- 
est on  any  thing  else  than  the  note  in  suit,  and  we  think  it 
improbable  that  the  jury  should  have  otherwise  understood 
it.  Nothing  else  is  referred  to  in  the  instruction.  No  other 
note  or  indebtedness  from  the  defendants  to  the  plaintiff  was 
in  proof  on  the  trial,  and  there  is  nothing  but  the  amount  of 
the  note,  so  far  as  we  can  discover,  upon  which  interest  was 
to  be,  or  could  have  been  paid.  We  have  already  said,  in 
alluding  to  the  objection  to  the  modification  of  the  plaintiff's 
fifth  instruction,  there  is  not  a  particle  of  evidence  in  the 
record  tending  to  show  that  the  interest  reserved  and  taken 
by  plaintiff  in  excess  of  ten  per  cent,  Was  in  the  nature  of  a, 
penalty,  and  it  was   not   only  unnecessary,   but   would    have 
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been  improper,  to  have  instructed  the  jury  upon  a  hypothesis 
not  presented  by" the  evidence.  If  an  instruction  is  a  correct 
expression  of  the  law  upon  a  state  of  facts  proved,  or  tended 
to  be  proved  by  the  evidence  before  the  jury,  it  is  sufficient, 
and  it  is  not  necessary  to  state  exceptions  which  Avould  be 
proper  under  a  state  of  facts  which  there  is  no  evidence  tend- 
ing- to  prove. 

Neither  the  Supreme  Court  of  the  United  States,  nor  tins 
court,  recognizes  two  legal  standards  of  value.  A  dollar  is  a 
dollar,  whether  payable  in  gold  or  in  national  currency;  and 
ten  per  cent  interest  payable  in  gold  may  be  lawfully  paid, 
dollar  for  dollar,  in  any  currency  which  the  general  govern- 
ment has  declared  to  be  a  legal  tender  in  the  payment  of 
debts.  Black  v.  Lusk,  69  111.  70  ;  Whetstone  v.  Co/ley,  36  111. 
328.  Any  excess,  therefore,  in  interest  beyond  the  rate 
allowed  by  law,  would  not  be  relieved  of  the  objection  of 
usury  on  account  of  the  contract  under  which  it  was  paid 
having  been  to  pay  in  gold,  and  the  payment  having  been 
made  in  currency. 

The  second  instruction  given  at  the  instance  of  the  defend- 
ants, is  also  objected  to,  because  it  states  that  '.'"  if  the  jury 
believe,  from  the  evidence,  that  more  than  ten  per  cent  interest 
per  annum  has  been  paid  by  the  defendants  to  the  plaintiff, 
the  law  presumes  that  such  amount,  exceeding  ten  per  cent 
per  annum,  if  proven,  is  a  payment  on  the  principal  of  the 
note,  unless  explained  by  the  evidence;" 

We  see  no  grounds  upon  which  the  objection  can  be  sus- 
tained. It  has  been  held  that,  "although  usurious  interest, 
once  paid  voluntarily, can  not  be  recovered  back,  yet  that  rule 
does  not  apply  where  the  transaction  has  not  been  settled, 
and  the  lender  brings  his  action' for  the  recovery  of  an  alleged 
balance.  In  such  case  the  borrower  may  defend  by  claiming 
a  credit  for  whatever  usurious  interest  he  has  paid  in  the 
same  transaction."  Saylor  etal.  v.  Daniels,  31  111.  331  ;  Fanre/l 
v.  Mayer  et  a!.  35  id.  40;  Hooker  v.  Anderson  et  nx.  id.  (>6. 
This  is,  in  principle,  substantially  what  is  said  in  the  instruc- 
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tion.  Nor  is  there  anv  obscuritv,  either  in  the  language  of 
the  instruction  or  by  reason  of  the  character  of  the  evidence 
to  which  it  is  applicable,  whereby  it  is  apparent  a  jury  might 
be  misled. 

Objection  was  also  taken  on  the  ground  of  a  variance 
between  the  allegations  and  proofs,  which  is  insisted  on  in 
argument.  The  supposed  variance  does  not  consist  in  any 
difference  between  the  contract  as  set  up  in  the  pleas,  and  as 
proved  by  the  evidence,  but  only  in  the  fact  that  the  pleas 
allege  the  contract  was  made  at  a  particular  time,  while  the 
evidence  shows  it  was  made  at  a  different  time.  This  was 
wholly  immaterial.  "The  statement  of  the  real  or  precise 
time  is  not  necessary  even  in  criminal  cases,  unless  it  consti- 
tutes a  material  part  of  the  contract.'7  1  Chi  toy's  Pleadings, 
(7  Am.  Ed.)  287. 

The  taking  of  usurious  interest  is  prima  facie  evidence  of 
a  usurious  contract.  1  Saunders,  (Williams'  Notes.)  p.  295,  b. 
note  1.  And  whether  a  contract  is  usurious  or  not,  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury  from  the  entire 
evidence.      McGill  et  al.  v.   Ware,  4  Scam.  24. 

Although  the  evidence  is  conflicting,  there  is  not  such  a 
preponderance  in  favor  of  the  plaintiff  as  would  justify  us  in 
declaring  the  jury  erred  in  giving  most  credit  to  that  of  the 
defendants. 

Believing,  therefore,  that  there  is  no  error  of  law  in  the 
record,  of  which  the  plaintiff  has  cause  to  complain,  and  that 
the  finding  of  the  jury  on  the  questions  of  fact  submitted  to 
them  can  not  be  disturbed,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Andes  Insurance  Company 

v. 

Eli  as  Shipman. 

1.  Insurance — evidence  to  prove  the  property  insured  was  a  subject  of  litiga- 
tion. In  a  suit  upon  a  policy  of  insurance  of  distillery  property,  where  the 
application,  which  was  made  apart  of  1  lie  policy,  contained  a  statement  that 
the  property  had  not  been  a  subject  of  litigation  since  in  present  hands, 
the  defendant,  in  cross-examining  the  plaintiff,  asked  the  following  ques- 
tions: ''State  if  you  were  present  just  previous  to  obtaining-  this  insur- 
ance, when  Crosby  was  attached  for  contempt  of  court  in  running  this 
distillery ?"  "about  how  many  times,  in  yonr  knowledge,  has  this  distil- 
lery been  seized  by  the  government?"  which  the  court  refused  to  allow: 
Held,  no  error,  as  the  answers  could  not  tend  to  show  that  the  property 
had  been  in  litigation  since  owned  by  the  plaintiff,  and  the  questions  were 
not  a  proper  cross-examination. 

2.  Same — performance  of  condition  to  keep  a  loatchman.  Where  permis- 
sion wTas  granted  for  closing  distillery  property,  which  was  insured,  for 
repairs,  on  condition  a  watchman  should  be  kept  on  the  premises,  it  was 
held,  that  it  was  of  no  consequence  what  particular  part  of  the  premises 
the  watchman  occupied.  If  he  was  about  the  premises  in  the  discharge 
of  his  duty,  even  though  occupying  an  office  not  insured,  it  was  a  substan- 
tial compliance  with  the  contract. 

3.  Same — condition  which  the  company  did  not  expect  to  be  performed. 
Where  an  application  for  insurance  contained  a  clause  requiring  a  record 
to  be  kept  of  a  watchman's  performance  of  duty,  which  was  prepared  by 
the  agents  of  the  company  insuring,  and  was  signed  by  the  assured  with- 
out knowing  its  contents,  on  the  assurance  it  w^as  all  right,  and  it  ap- 
peared that  such  record  could  not  be  kept  without  a  watch-clock,  and  that 
none  was  kept  on  the  premises,  and  this  fact  was  w-ell  known  to  the  com- 
pany's agents  who  made  the  contract,  it  was  held,  that,  as  the  agents  knew 
no  such  record  could  be  kept  when  thev  made  the  contract,  the  company 
could  not  shield  itself  from  the  payment  of  a  loss  on  the  ground  that  no 
such  record  was  kept. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Rowele  &  Hamilton,  for  the  plaintiff  in  error. 
Messrs.  Beoomfierd  &  Lucas,  for  the  defendant  in  error. 
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Mr.  Justicp:  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Elias  Ship- 
man,  in  the  circuit  court  of  McLean  county,  against  the  Andes 
Insurance  Company,  to  recover  on  a  policy  of  insurance,  for 
the  destruction  of  the  insured  property  by  fire,  which  occurred 
about  two  o'clock  in  the  morning,  October  2d,  1872. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  $10,825.  The  court  overruled  a 
motion  for  a  new  trial,  and  rendered  judgment  upon  the  ver- 
dict, 

The  defendant  has  brought  the  record  here,  and  insists 
that  a  watchman  kept  at  the  office  on  the  distillery  grounds 
was  not  a  compliance  with  the  contract;  that  the  watchman 
was  required  to  keep  a  record;  that  Shipman  made  misrepre- 
sentations in  procuring  the  policy,  and  that  the  court  improp- 
erly excluded  certain  evidence. 

The  policy  was  issued  on  the  28th  day  of  June,  1872,  for 
two  years,  the  amount  of  insurance  $10,000,  distributed  as 
follows:  $2400  on  three-story  brick  distillery  building.  $240 
on  one-story  frame  fermenting  building.  $120  on  one-story 
frame  boiler  house,  $400  on  fixed  and  movable  machinery  and 
apparatus  used  in  the  manufacture  of  highwines,  $920  on  fer- 
menting tubs,  $1120  on  four  boilers,  $1200  on  steam  engine 
belonging  to  Elias  Shipman,  and  all  contained  inth'e  building 
situated  on  the  south  side  of  the  Peoria  road  and  on  east 
bank  of  Sugar  creek,  Bloomington,  Illinois. 

A  stipulation  was  written  on  the  face  of  the  policy,  as  fol- 
lows: "  Permission  is  given  for  said  distillery  to  be  closed 
for  repairs  on  machinery,  and  for  new  machinery  to  be  put  in  ; 
a  watchman  to  be  on  the  premises  constantly  during  the  time 
till  September  1st,  1872."  Also,  "August  30,  1872,  the  time 
for  repairs  extended  to  Oct,  15,  1872,  under  same  conditions.77 

The  application,  which,  by  the  terms  of  the  policy,  is  made 
a  part  thereof,  contains  the  statement  that  the  property  has 
not  been  a  subject  of  litigation  since  in  present  hands. 
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The  defendant,  upon'  cross-examination  of  the  plaintiff, 
asked  the  following  questions: 

"State  if  you  were  present  just  previous  to  obtaining  this 
insurance,  when  Crosby  was  attached  for  contempt  of  court 
in  running  this  distillery?" 

"About  how  many  times,  in  your  knowledge,  has  this  dis- 
tillery been  seized   by  the  government?" 

The  court  refused  to  allow  the  questions  to  be  answered, 
and  this  decision  is  relied  upon  as  error. 

It  is  not  apparent  in  what  manner  an  answer  to  either  of 
the  questions  would  have  tended  to  establish  the  fact  that  the 
insured  property  had  been  in  litigation  since  owned  by  the 
plaintiff.  Crosby  may  have  been  attached  for  contempt,  and 
yet  the  distillery  property  remained  free  from  litigation.  It 
may  also  be  true,  that,  at  some  time,  the  property  may  have 
been  seized  by  the  government  when  held  by  a  prior  owner, 
but  such  fact,  if  it  existed,  would  not  show  litigation  in  re- 
gard to  the  property  while  owned  by  the  plaintiff,  as  it  may 
have  been  seized  and  no  litigation  followed.  It  was.  however, 
a  sufficient  objection  to  the  evidence,  that  it  was  not  a  proper 
cross-examination  of  the  witness. 

Had  the  defendant  desired  the  evidence  in  defense,  or  de- 
sired to  preserve  the  question  as  to  its  admissibility,  the  evi- 
dence should  have  been  offered  when  the  defendant  was  intro- 
ducing its  testimony  in  defense  of  the  action. 

It  is,  however,  insisted  that  no  watchman  was  upon  the 
insured  premises  at  the  time  the  fire  occurred,  and  on  that 
account  the  plaintiff  was  not  entitled  to  recover. 

It  appears,  from  the  evidence,  that  the  distillery  premises 
consisted  of  the  distillery,  the  bonded  warehouse,  scales,  corn 
crib,  cooper  shop,  two  tenement  houses,  an  office  179  feet  from 
the  distillery,  where  all  grain  was  purchased,  the  books  kept, 
and  the  business  connected  with  the  distillery  transacted. 
This  office  was  not  included  in  the  policy,  but  it  was  known, 
used  and  recognized  as  a  part  of  the  distillery  property. 
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The  plaintiff  had  a  day  watchman  and  a  night  watch  man 
employed,  who  seem  to  have  been  faithful  and  entirely  trust- 
worthy. The  night  watchman  usually  occupied  the  office. 
On  the  night  the  fire  occurred,  he  was  around  the  premises 
until  about  11  o'clock,  when  lie  went  into  the  office  and  went 
to  sleep.  Between  1  and  2  o'clock  he  discovered  the  property 
was  on  fire. 

The  question  is,  was  this  a  substantial  compliance  on  the 
part  of  the  plaintiff  with  the  terms  of  the  contract,  which 
required  a  watchman  to  be  on  the  premises? 

The  defendant  claims  that  the  language  used  required  the 
watchman  to  be  on  the  premises  actually  insured. 

It  will  be  seen,  by  reference  to  the  policy,  that,  in  describ- 
ing the  property  insured,  it  is  designated  as  all  contained  in 
the  said  buildings.,  but  in  providing  for  a  watchman,  the  lan- 
guage employed  is  different.  The  word  '"buildings"  is  not 
used.  The  clause  is  as  follows:  "Permission  is  given  for 
said  distillery  to  be  closed,  a  watchman  to  be  on  the  prem- 
ises." 

It  is  apparent  that,  when  the  word  "distillery"  was  used,  it 
was  intended  to  embrace  all  the  distillery  property,  and  the 
provision  that  a  watchman  should  be  on  the  premises,  did 
not  mean  that  he  should  be  located  in  any  particular  building, 
but  that  he  should  be  upon  the  distillery  premises. 

The  land  used  and  occupied  by  the  distillery  constituted 
one  acre.  We  can  see  no  reason  why  the  watchman  could 
not  protect  the  property  from  fire  as  well  by  being  on  one 
part  of  the  premises  as  another. 

It  was  a  matter  of  no  consequence  what  particular  part  of 
the  premises  the  watchman  occupied  ;  if  he  was  about  the 
premises  in  the  discharge  of  his  duty,  such  was  a  substantial 
compliance  with  the  contract. 

It  is,  however,  claimed  that  the  contract  of  insurance  re- 
quired a  record  to  be  kept  of  the  watchman's  performance  of 
duty,  which  was  not  done  by  the  plaintiff. 
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The  evidence  shows  that  the  application,  which  contains 
this  clause,  was  prepared  by  the  agents  of  the  defendant,  and 
it  was  signed  by  the  plaintiff,  without  knowing  its  contents, 
on  the  representation  of  the  agent  who  drafted  it,  that  it  was 
all  right, 

It  also  appears  that  no  watch-clock  was  kept  in  the  distil- 
lery, and  this  fact  was  well  known  to  defendant's  agent,  who 
made  the  contract  for  insurance.  It  was  also  proven  that  no 
record  could  be  kept  of  the  watchman's  performance  of  duty, 
without  a  watch-clock;  that  the  term  used  in  the  applica- 
tion, is  a  common  term,  recognized  and  known  among  insur- 
ance men. 

When  the  defendant  received  of  plaintiff  the  premium  and 
issued  the  policy,  with  full  knowledge  that  no  record  could  be 
kept  of  the  watchman's  performance  of  duty,  after  a  loss  has 
occurred  the  company  can  not  be  permitted  to  shield  itself 
from  payment  of  the  loss  on  a  pretext  so  trivial.  Com.  Ins. 
Co.  v.  Spanhneble,  52  111.  55. 

The  instructions  given  to  the  jury  by  the  court  were  in 
harmony  with  the  views  here  expressed,  and  were  substan- 
tially correct. 

The  property  destroyed  was  worth  about  three  times  the 
amount  of  the  policy.  No  blame  seems  to  be  attributable  to 
the  plaintiff,  and,  upon  a  careful  examination  of  the  whole 
record,  we  perceive  no  substantial  reason  for  disturbing  the 
judgment.     It  will  therefore  be  affirmed. 

Judgment  affirmed. 


13— 77th  III. 
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The  City  of  Bloomington 

V. 

Brokaw  &  Gregory. 

1.  Municipal  corporation — liability  for  damages  caused  by  changing 
grade  of  street.  If  a  city,  in  exercising-  its  power  of  changing  the  grade 
of  its  streets,  fails  to  exercise  prudence  and  skill,  it  will  be  liable  for  all 
damages  that  result  from  such  action. 

2.  If  a  city,  in  fixing  the  grade  of  a  street,  or  in  afterwards  changing 
it,  flows  water  upon  a  lot,  that  it  did  not  naturally  carry  off,  the  city  will 
be  held  liable  therefor. 

3.  Same — estoppel  to  deny  liability  to  pay  damages.  Where  a  city  was 
about  to  raise  the  grade  of  a  street,  so  that  surface-water  would  be  thrown 
upon  the  plaintiff's  premises,  and  the  plaintiff  filed  a  bill  for  an  injunc- 
tion, which  was  allowed,  and  it  was  then  agreed  that  no  injunction  should 
issue,  but  the  city  should  proceed  to  have  the  benefits  and  damages  as- 
sessed, which  was  done,  and  the  proceedings  approved  by  the  city  coun- 
cil, which  showed  that  the  plaintiff  was  entitled  to  $175  damages,  over 
and  above  benefits,  and  the  city  afterwards  made  the  proposed  change : 
Held,  in  an  action  against  the  city ,  that  it  was  liable  to  pay  the  plaintiff 
the  damages  so  assessed,  the  same  as  if  it  had  been  agreed  upon,  and  that 
it  was  estopped  from  disputing  the  legality  of  the  proceedings. 

4.  Execution — against  city.  It  is  error,  in  rendering  judgment  against 
a  municipal  corporation,  to  award  an  execution  against  such  corporation. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tiptox,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Brokaw  &  Gregory, 
surviving  partners  of  the  firm  of  Brokaw,  Ellsworth  &  Co., 
against  the  city  of  Bloomington,  to  recover  the  amount  of  an 
assessment  of  damages.    The  opinion  states  the  material  facts. 

Mr.  Ira  J.  Beoomfieed,  for  the  appellant. 
Messrs.  Rowell  &  Hamilton,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  conceded,  and  properly  so,  that  the  city  had  the 
power  to  change  the  grade  of  its  streets.     Its  charter  confers 
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on  the  city  authorities  ample  power  to  improve  the  streets, 
and,  in  making  such  improvements,  they  must  exercise  pru- 
dence and  skill.  In  failing  to  do  so,  they  become  liable  for 
all  damages  that  result  from  such  action.  Nerins  v.  The  City 
of  Peoria,  41  111.  502,  and  other  cases  in  this  court,  announce 
the  rule. 

In  this  case,  the  city  changed  the  grade  of  the  street,  and 
appellees  applied  for  an  injunction,  and  the  judge  decided 
that  a  preliminary  injunction  should  be  granted;  but  the 
parties  agreed  that  the  injunction  need  not  be  sued  out,  but 
the  city  might  have  appellees'  damages  assessed,  and  proceed 
with  the  work.  The  mayor  thereupon  appointed  six  persons 
to  examine  the  property,  and  ascertain  the  damages,  if  any, 
and  report  the  same.  They  examined  the  ground,  and,  after 
hearing  argument  of  counsel,  found  appellees  derived  a  cer- 
tain amount  of  benefit  by  the  improvement  of  the  street,  but 
sustained  damages,  over  the  benefits,  to  the  amount  of  Si 75, 
and  so  reported  to  the  common  council.  They  thereupon 
approved  and  confirmed  the  report,  and  proceeded  to  the 
completion  of  the  work,  and  now  refuse  to  pay  the  damages. 

The  bill  for  an  injunction,  among  other  things,  charges 
that,  by  raising  the  grade  of  the  street,  it  would  flow  the 
water  on  the  premises  of  appellees;  and  if  that  was  true,  and, 
by  using  other  means  to  accomplish  the  work,  that  could 
have  been  avoided,  then  the  city  would  have  been  liable  for 
thus  flowing  water  on  their  premises.  If  the  city,  in  fixing 
the  grade  of  the  street,  or  in  afterwards  changing  it.  flows 
water  on  a  lot,  that  did  not  naturally  carry  off,  the  city  must 
be  held  liable  therefor.  City  of  Aurora  v.  Gillett,  oQ  111.  132; 
City  of  Aurora  v.  Reed,  57  111.  20.  If,  as  the  bill  alleges,  the 
city  was  so  constructing  the  street  as  to  flow  the  water  from  the 
street  upon  them,  and  they  could,  as  we  presume  they  might, 
have  avoided  such  injury,  by  proper  sewers  or  drains,  then 
there  was  such  damage  to  private  property  as  would  render 
the  city  liable  for  the  injury.  This,  then,  formed  at  least  a 
claim    for   damages    apparently  just,    and    if   so,    it    was    the 
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proper  subject  for  adjustment  and  compromise;  and,  in  pur- 
suance to  an  understanding  between  the  parties,  means  were 
adopted,  entirely  satisfactory  to  all  concerned,  for  an  adjust- 
ment, which  was  had,  and  the  city  went  on  and  constructed 
the  work. 

Can  it  be  possible  that  a  municipal  corporation  may  be 
clothed  with  power  to  injure  and  destroy  the  property  of  pri- 
vate individuals,  without  limit,  and  yet  there  be  no  power  to 
make  compensation?  Are  they  so  powerless  to  do  simple 
justice?  We  think  not.  Does  the  constitution  of  1870  pro- 
hibit cities  and  towns  from  doing  any  act  to  repair  injuries 
inflicted,  or  purchase  the  right  of  way  for  streets,  or  adjust 
damages  done  for  public  use,  without  resorting  to  proceedings 
under  the  law  regulating  the  exercise  of  eminent  domain? 
We  presume  no  one  would  contend  that  if  a  city  or  incorpo- 
ration desired  to  extend  or  widen  a  street,  they  would  not  have 
the  right,  by  contract,  to  acquire  the  title,  and  fix  and  agree 
upon  the  compensation  to  be  paid;  and  where  their  im- 
proving streets  produced  the  damage  contemplated  by  the 
constitution,  the  compensation  could  be  agreed  upon  and  paid. 
The  machinery  by  which  the  right  of  eminent  domain  is  exer- 
cised is  only  to  force  unwilling  persons,  or  persons  inclined 
to  extort  upon  the  public,  to  yield  their  property  to  public 
use  on  receiving  compensation  therefor. 

In  this  case,  all  that  was  done  wras  by  the  city  officials. 
They  appointed  the  men  to  fix  the  compensation  to  be  paid 
appellees,  and,  when  fixed,  the  city  council  approved  and  con- 
firmed it. 

This  case  is  clearly  within  the  rule  announced  in  Higgins  v. 
City  of  Chicago,  IS  111.  276.  There,  it  was  held  the  city  could 
not  be  heard  to  object  to  the  assessment  of  damages  for  the 
opening  of  a  street,  where  the  assessment  had  been  approved 
and  confirmed,  because  of  irregularities  in  the  assessment; 
and  the  city  was  compelled,  by  mandamus,  to  proceed  to  levy 
the  money  and  pay  the  damages.  So,  in  this  case,  the  city 
can  not  be  heard  to  say  that  the  damages  were  not  ascertained 
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under  the  Eminent  Domain  law.  What  was  done  was.  in 
effect,  the  same  as  if  the  common  council  had  agreed  with 
appellee  that  they  would  pay  him  $175  for  the  damages  they 
were  liable  to  pay  by  reason  of  improving  the  street,  and  he 
had  accepted  the  offer  and  abandoned  his  application  for  an 
injunction,  and  the  agreement  had  been  entered  in  the  pro- 
ceedings of  the  city  council.  We.  can  see  no  reason  why  the 
city  should  not  pay  appellees  this  money. 

It  is  also  urged  that  the  court  below  erred  in  awarding 
execution  for  the  collection  of  the  judgment.  It  has  been 
repeatedly  held  that  awarding  an  execution  against  an  execu- 
tor or  administrator  was  an  error,  for  which  the  judgment 
must  be  reversed;  and  it  has  also  been  held  that  it  is  error  to 
award  execution  against  a  municipal  corporation.  In  the  case 
of  The  City  of  Chicago  v.  Hasley,  25  111.  598,  it  was  held  that  an 
execution  could  not  be  rightfully  issued  against  a  municipal 
corporation;  and  it  was  held  to  be  error  in  the  court  issuing 
ir  not  to  quash  such  a  writ  on  motion.  In  the  subsequent 
cases  of  The  City  of  Olney  v.  Harvey,  50  111.  453;  and  Elrod  v. 
The  Town  of  Bemad otte,  53  111.  368,  the  rule  announced  in  The 
City  of  Chicago  v.  Hasley,  supra,  was  fully  recognized.  If  an 
execution  can  not  be  rightfully  issued  against  such  bodies, 
then  it  was  error  to  adjudge  that  an  execution  issue  on  the 
judgment;  and  the  judgment  of  the  court  below,  for  this 
error,  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Sangamon  Distilling  Company  et  al. 


Frances  Young. 

1.  Texas  cattle — in  action  for  infection,  kind  of  disease  not  material. 
The  statute  of  1867  prohibiting  tlie  bringing  of  Texas  or  Cherokee  cattle 
into  this  State,  gives  to  any  person  injured  in  consequence  of  such  cattle' 
the  right  to  recover  of  the  person  bringing  such  cattle  into  the  State  all 
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damages  or  loss  which  maybe  occasioned,  resulting  in  any  manner  from 
their  being  brought  into  the  State  contrary  to  its  provisions.  The  statute 
is  not  limited  to  disease  of  any  particular  kind,  nor  to  any  mode  by  which 
it  may  be  communicated. 

2.  Same — nothing  but  gross  negligence  on  the  part  of  the  plaintiff  bars  a 
recovery.  The  bringing  of  Texas  or  Cherokee  cattle  into  this  State  being- 
prohibited  by  law,  nothing  less  than  gross  negligence  on  the  part  of  a 
plaintiff  whose  cattle  become  infected  in  consequence  thereof,  will  defeat 
his  right  of  recovery. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Frances  Young,  against 
the  Sangamon  Distilling  Company  and  Joseph  B.  Green utt, 
to  recover  damages  resulting  from  the  infection  of  plaintiff's 
cattle  with  disease  from  Texas  and  Cherokee  cattle  of  the 
defendants. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellants. 

Messrs.  Hamilton  &  Rice,  and  Messrs.  Matheny  & 
McGuire,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  on  the  case,  to  recover 
for  alleged  injuries  to  native  cattle,  by  Texas  cattle  brought 
into  the  State  in  violation  of  the  act  of  1867  prohibiting  the 
bringing  of  Texas  or  Cherokee  cattle  into  this  State. 

It  is  argued,  there  is  a  variance  between  the  allegations 
and  proofs  in  this:  It  is  not  alleged,  in  any  count  of  the 
declaration,  that  the  Texas  cattle  were  diseased,  or  that  appel- 
lants had  any  knowledge  that  they  were  diseased,  but  the 
proof  all  tends  to  show  that  appellee's  cattle  were  infected 
from  sick  or  diseased  Texas  cattle.  We  do  not  think  the 
variance  material.  The  statute  is  not  limited  to  disease  of 
any  particular  kind,  nor  to  any  mode  by  which  it  may  be 
communicated.  It  embraces  "all  damage  or  loss  which  may 
be  occasioned  to  any  person  or  persons,  resulting  in  any  wan- 
ner from  any  Texas  or  Cherokee  cattle"  being  brought  into 
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or  owned  in  the  State  in  violation  of  its  provisions.     (Gross' 
Stat,  of  1869,  p.  16,sec.  19.) 

It  is  also  insisted  that  the  court  erred  in  instructing  the 
jury  that  the  appellee  would  not  be  barred  from  recovering 
without  proof  of  gross  negligence  on  her  part.  This  question 
was  passed  on  in  SomcrrUie  v.  Marks,  58  111.  372,  where  it 
was  contended  on  behalf  of  the  appellant  that  he  was  guilty 
of  such  contributory  negligence  as  should  bar  his  right  to 
recover,  but  it  was  overruled.  It  was  there  said  :  "  In  this 
case  appellant  had  no  right  to  bring  into,  or  to  have  in  pos- 
session in  the  State,  the  cattle  prohibited.  Proof  of  either 
of  these  facts  made  him  a  wrong-doer — a  wilful  violator  of 
the  law;  for  he  is  presumed  to  know  the  law.  On  the  other 
hand,  appellee  had  the  ljiwfui  right  to  own  his  cattle,  put 
them  in  his  pasture,  or  permit  them  to  roam  at  large.  The 
one  owned  property  by  the  permission  of  the  law  ;  the  other 
had  in  his  possession  property  condemned  by  the  law  as 
infectious  and  dangerous.  ,-*.**  Any  ordinary  negli- 
gence on  the  part  of  appellee  would  not  bar  his  right  of 
recovery:  nothing  less  than  gross  negligence  would  do  so." 

In  the  other  questions  discussed,  we  are  of  opinion  there 
is  no  such  error,  either  of  law  or  fact,  as  calls  upon  us  to 
reverse  the  judgment  and  remand  the  oase  to  another  jury. 
We  do  not  think  appellants  were  seriously  prejudiced  by  the 
instructions  given  at  the  instance  of  appellee,  and  the  evi- 
dence does  not  so  decidedly  preponderate  in  favor  of  appel- 
lants as  to  justify  a  reversal  purely  on  that  ground. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Samuel  Wing  et  al. 

V. 

Edward  Sheerer. 

1.  Kemoving  cloud  on  title— -jurisdiction  of  court  of  equity.  Prior 
to  the  passage  of  the  act  of  1869,  a  court  of  equity  would  not  assume  ju- 
risdiction to  remove  a  cloud  from  the  title  to  real  estate,  unless  it  appeared 
that  the  owner  was  in  possession,  for  the  reason  that  the  law  afforded  him 
a  complete  remedy  in  the  action  of  ejectment.  That  act  has  given  juris- 
diction in  cases  where  the  land  is  unimproved  and  unoccupied. 

2.  Chancery — cases  in  which  relief  is  discretionary.  The  rescission 
of  contracts,  the  cancellation  or  the  delivering  up  of  agreements,  securities 
or  deeds,  or  the  specific  performance  of  contracts,  are  not  matters  of  abso- 
lute right,  upon  which  a  court  of  equity  is  bound  to  pass  a  final  decree; 
but  in  such  cases  it  will  exercise  a  sound  legal  discretion  in  granting  or 
refusing  relief,  according  to  what  is  reasonable  and  proper  under  all  the 
circumstances  of  each  particular  case. 

8.  Same — relief  in  cases  where  equity  has  concurrent  jurisdiction— fraud. 
It  may  be  stated  as  a  general  proposition,  that,  in  all  cases  arising  out  of 
fraud,  equity  has  concurrent  jurisdiction  with  courts  of  law.  But  parties 
will  be  referred  to  that  forum  where  justice  can  be  most  effectually  ad- 
ministered, and  the  right  most  satisfactorily  established.  As  a  general 
rule,  it  is  better,  in  all  cases  of  a  doubtful  character,  presenting  a  conflict 
of  evidence,  that  the  parties  should  be  remitted  to  whatever  remedy  they 
ma}-  have  at  law,  although  equity  might  entertain  jurisdiction. 

4.  Kemoving  cloud  on  title — party  must  show  title  to  maintain  bill. 
On  bill  to  set  aside  a  contract  of  sale  and  a  conveyance  of  land  as  a  cloud 
on  title,  on  the  ground  that  the  contract  and  deed  are  forgeries,  or  made 
by  some  one  personating  the  complainant,  and  assuming  his  name,  the 
complainant  must  show  title  in  himself  when  that  fact  is  put  in  issue. 
The  admission  that  a  party  of  the  same  name  under  whom  the  defendants 
claim,  was  the  owner,  is  not  an  admission  of  the  complainant's  owner- 
ship. 

5.  Same — where  the  identity  of  the  owner  is  left  doubtful.  Where  one 
who  was  admitted  to  have  been  the  owner  of  lots,  conveyed  them  to  one 
A,  of  the  city  of  New  York,  who  was  a  stranger  in  the  city  where  the  lots 
were,  and  afterwards  a  person,  claiming  to  be  A  and  the  owner  of  the 
property,  authorized  their  sale  by  certain  real  estate  agents,  and  upon  a 
sale  being  effected,  conveyed  the  same  to  the  purchaser,  and  another  per- 
son of  the  same  name,  claiming  to  be  the  owner,  filed  a  bill  against  the 
purchasers  in  possession,  to  have  the  sale  and  conveyance  set  aside  as  for- 
geries, on  the  ground  they  were  a  cloud  upon  his  title,  and  the  proof  left 
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it  in  doubt  which  of  these  parties  was  the  one  who  had  acquired  the  title 
under  the  first  deed,  it  was  held,  that,  owing  to  the  uncertain  and  unsatis- 
factory state  of  the  evidence  in  this  respect,  the  complainant  should  be 
remitted  to  a  court  of  law  to  establish  his  title  to  the  property,  and  the 
fact  of  the  forgery,  and  after  that  was  done,  a  court  of  equity  would,  on 
bill,  remove  the  cloud  upon  his  title. 

6.  Secondary  evidence—; foundation  to  admit.  Where  the  record  of 
a  deed  was  destroyed  hy  fire,  but  the  proof  showed  that  the  original  had. 
been  placed  in  the  hands  of  a  third  party  in  Brooklyn,  N.  Y.,  some  years 
ago,  and  that  the  party  claiming  under  it  applied  to  such  custodian  for  it, 
but  wras  informed  it  was  lost,  but  no  search  for  it  was  proved :  Held,  that 
no  foundation  was  laid  for  the  introduction  of  evidence  of  its  contents, 
either  by  parol  or  by  proof  of  the  contents  of  the  original  abstract  of  title, 
if  the  latter  was  admissible  at  all. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  S.  M.  MooPvE,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  Edward  Sherrer 
against  Samuel  Wing,  Samuel  W.  Kroff,  Lydia  and  Alice  C. 
Whitman,  Martin  J.  Whitman,  Catharine  C.  KrofF,  Elizabeth 
Kroff  and  Rienhard  Hageman.  The  object  of  the  bill  and 
the  material  facts  of  the  case  appear  in  the  opinion  of  the 
court. 

Mr.  Geo.  Herbert,  for  the  appellants. 

Messrs.  Goudy&  Chandi.ee,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Prior  to  the  passage  of  the  act  of  1869,  a  court  of  equity 
would  not  assume  jurisdiction  to -remove  a  cloud  from  the 
title  to  real  estate  unless  it  appeared  the  owner  was  in  pos- 
session. That  act  extended  the  jurisdiction  of  the  court  so 
that  it  might  hear  and  determine  bills  to  quiet  title  and  to 
remove  clouds  from  the  title  to  real  estate  where  the  lands  in 
controversy  were  unimproved  or  unoccupied.  The  reason  for 
the  previous  rule  that  obtained,  was,  the  party  had  a  remedv 
at  law.  He  could  assert  whatever  title  he  had  in  an  action 
of  ejectment. 
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That  equity  will  entertain  a  bill  to  quiet  title  or  remove  a 
cloud  from  the  title  to  real  estate,  is  now  the  settled  law,  and, 
since  the  recent  statute,  it  is  immaterial  whether  the  party 
claiming  to  be  the  owner  is  in  possession,  or  whether  the  lands 
are  unimproved  or  unoccupied.  The  exercise  of  this  branch 
of  equity  jurisprudence  has  always  been  held  to  be  within  the 
sound  discretion  of  the  court.  The  rescission  of  contracts, 
the  cancellation  or  delivering  up  of  agreements,  securities  or 
deeds,  or  the  specific  performance  of  contracts,  are  not  mat- 
ters of  absolute  right  upon  which  a  court  is  bound  to  pass  a 
final  decree,  but  it  will  exercise  a  sound  legal  discretion  in 
granting  or  refusing  relief,  according  to  what  is  reasonable 
and  proper  under  all  the  circumstances  of  each  particular 
case. 

It  may  be  stated  as  a  general  proposition,  that,  in  all  cases 
arising  out  of  fraud,  equity  has  concurrent  jurisdiction  with 
courts  of  law.  But  parties  will  be  referred  to  that  forum 
where  justice  can  be  most  effectually  administered  and  the 
right  most  satisfactorily  established.  As  a  general  rule,  it  is 
better,  in  all  cases  of  a  doubtful  character,  presenting  a  con- 
flict of  evidence,  the  parties  should  be  remitted  to  whatever 
remedy  they  have  at  law,  although  equity  might  entertain 
jurisdiction. 

Complainant,  claiming  to  be  the  owner  in  fee  of  four  lots 
described,  filed  a  bill  to  remove  a  cloud  from  the  title,  said 
to  have  been  cast  upon  it  by  reason  of  a  contract  of  sale  to 
Samuel  Wing,  purporting  to  have  been  executed  in  his  name 
by  Warren  &  Goodrich,  and  a  deed  made  in  pursuance  of 
that  agreement  by  a  person  representing  himself  to  be  Ed- 
ward Sherrer,  which  deed  purported  to  convey  the  property 
in  fee  to  Wing. 

The  authority  of  Warren  &  Goodrich  to  execute  any  agree- 
ment in  the  name  of  complainant  for  the  sale  of  the  property, 
is  distinctly  denied,  and  the  deed  made  in  pursuance  of  the 
contract  is  charged  to  beaforgerv.     Both  the  contract  and  the 
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deed  were  placed  on  file  in  the  proper  office  in  Cook  county, 
where  the  property  is  situated. 

Preliminary  to  any  relief,  in  any  view  of  the  case,  it  must 
be  proven  complainant  is  the  owner  of  the  real  estate  in  con- 
troversy. By  the  pleadings,  his  title  is  put  directly  in  issue, 
and  the  burden  of  proof  rests  upon  him  to  maintain  it. 

The  admission  that  the  Edward  Sherrer  from  whom  defend- 
ants claim  title  to  the  lots,  is  the  owner,  is  not  an  admission 
that  Edward  Sherrer,  complainant,  is  the  owner.  It  is  not 
necessary,  perhaps,  that  complainant  should  deraign  title  from 
the  government,  but  it  is  necessary  he  should  show  title  in 
himself  to  the  property,  otherwise  he  can  have  no  standing 
in  any  court.  This  he  has  attempted  to  do,  by  proving  a  con- 
veyance of  the  lots  to  himself  from  Peter  Shimp,  who  was 
and  now  is  a  resident  of  Chicago,  where  the  property  is  situ- 
ated, and  in  whom  both  parties  concede  the  title  was. 

No  original  deed  was  offered  in  evidence  from  Shimp  to 
complainant  for  the  lots;  nor  do  we  think  any  foundation  has 
been  laid  for  the  introduction  of  secondary  evidence  of  its 
contents.  Whatever  record  of  it  existed,  was  destroyed  by- 
fire  when  the  court  house  was  burned  in  1871.  The  orig- 
inal deed  had  been  placed  in  the  hands  of  George  Schaffer, 
in  Brooklyn,  l\.  Y.,  some  years  ago.  Sherrer  applied  to  him 
for  it,  but  was  told  it  was  lost.  Schaffer's  testimony  was  not 
taken,  and  there  is  not  a  particle  of  evidence  that  lie  ever 
made,  any  search  for  it.  Its  destruction  is  not  proven,  oion 
constat  but  it  could  have  been  found,  had  search  been  made. 
There  was,  then,  no  foundation  laid,  for  the  introduction  of 
evidence  of  its  contents,  either  by  parol  or  by  proof  of  the  con- 
tents of  the  original  abstract  of  title,  if  the  latter  evidence 
was,  in  any  event,  admissible.  Excluding  this  evidence,  as  it 
ought  to  have  been,  there  remained  nothing  to  connect  com- 
plainant with  the  title  to  these  lots.  This  was  a  vital  point 
in  the  case.  Failing  to  show,  by  any  competent  evidence, 
title  in  himself  to  the  property,  the  relief  sought  ought 
to  have  been  denied.     So  far  as  this  record  shows,  he  was  a 
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stranger  to  the  title,  and  may  not  intermeddle.  This  view 
of  the  law  is  warranted  by  the  decisions  in  this  court,  and  is 
fatal  to  the  present  decree.  Hopkins  v.  Granger,  52  111.  504; 
Wed  v.Schnebly,  54  111.  523. 

The  record  presents  a  cnrions  and  most  singular  state  of 
facts.  Edward  Sherrer,  complainant,  is  a  native  of  Switzer- 
land, but  now  a  resident  of  the  city  of  New  York.  His  busi- 
ness is  plating  ware,  but  how  extensively  he  is  engaged  in 
that  business  does  not  appear.  In  1861  he  was  called  upon 
iii  the  city  of  New  York  by  Peter  Slump,  whom  he  had 
never  seen  before.  Shimp  represented  he  called  upon  him 
through  the  recommendation  of  Conrad  Schweitzer,  of  Canton, 
Onio.  After  some  negotiation,  it  is  insisted  Sherrer  purchased 
the  lots  involved  in  this  litigation,  of  Shimp,  for  the  sum  of 
$900,  paying  for  the  same  partly  in  plated  ware,  or  jewelry, 
some  money,  his  note  and  mortgage  on  the  premises,  and  by 
assuming  the  payment  of  a  previous  mortgage. 

In  1868,  a  stranger,  representing  himself  to  be  Edward 
Sherrer,  called  at  the  office  of  Warren  &  Goodrich,  in  Chi- 
cago, and  authorized  them  to  sell  these  lots  for  him,  claiming 
that  he  was  the  owner.  On  the  next  day,  Warren  &  Good- 
rich effected  a  sale  of  the  lots  to  Samuel  Wing,  and  gave  him 
thl*  contract  set  forth  in  the  bill.  Soon  after,  the  prelimina- 
ries having  been  adjusted,  this  Edward  Sherrer  made  a  deed 
to  Wing  of  the  property,  which  was  acknowledged  before 
Bradley,  a  notary  public.  Upon  making  the  deed,  Wing 
paid  over  all  the  purchase  money,  which  was  received  by 
Sherrer;  except  an  amount  kept  back  until  it  should  be  made  to 
appear  a  previous  mortgage  had  been  paid.  Satisfactory  evi- 
dence having  been  produced,  the  residue  of  the  purchase  money 
was  subsequently  paid  to  Bradley,  in  pursuance  with  an  arrange- 
ment made  with  Sherrer.  This  Edward  Sherrer  seems  to  have 
been  an  entire  stranger  to  all  the  parties  engaged  in  the  trans- 
action. Bradley,  who  took  the  acknowledgment  of  his  deed, 
had  no  personal  acquaintance  with  him.  and  had  never  seen 
him  before  he  called  to  secure  his  services  in  this  matter.     He 
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was  equally  a  stranger  to  Warren  &  Goodrich,  but  when  he 
called  on  Bradley,  he  ^ave  them  as  reference.  All  aoree  he 
seemed  to  know  all  about  the  property,  and  the  incumbrances 
upon  it.  As  soon  as  he  received  the  first  payment,  wThich 
was  nearly  all  the  purchase  money,  and  amounted  to  a  very 
considerable  sum,  he  left,  saying  he  was  going  to  send  the 
money  away  by  express,  and  has  never  been  heard  of  since. 
The  residue  of  the  last  payment,  after  deducting  some  charges, 
still  remains  in  the  hands  of  Bradley. 

The  proof  seems  to  be  very  clear,  complainant  is  not  the 
Edward  Sherrer  who  made  the  deed  to  Wing,  and  acknowl- 
edged the  same  before  Bradley,  but  whether  complainant  is  the 
Edward  Sherrer,  of  the  city  of  New  York,  to  whom  Shimp 
conveyed  these  lots,  is  left  in  very  great  doubt  by  the  evi- 
dence. Proof  of  his  identity  rests  alone  upon  his  own  testi- 
mony and  that  of  Shimp.  But  Sh imp's  testimony  is  so 
much  discredited  by  proof  of  his  notoriously  bad  reputation 
for  truth  and  veracity,  that  full  confidence  can  not  be  placed 
in  it.  In  the  details  of  what  occurred  between  them  in  New 
York,  their  testimony  is  contradictory  in  the  extreme.  Com- 
plainant's own  account  of  the  transaction  is  unreasonable  and 
highly  improbable.  Schweitzer,  whom  complainant  says  he 
knew  in  his  native  country,  is  said  to  be  still  living  in  Ohio, 
but  his  testimony  was  not  taken  to  establish  his  identity. 

In  this  uncertain  and  unsatisfactory  state  of  the  evidence, 
complainant  should  be  remitted  to  a  court  of  law  to  establish 
his  title  to  this  property,  whatever  it  may  be. 

The  defendants  allege,  in  their  answer,  they  are  in  posses- 
sion of  the  property,  and  nothing  appears  in  the  record  to  dis- 
prove it. 

Complainant  can  bring  ejectment,  and  may  prove  the  deed 
under  which  defendants  claim  the  property,  is  a  forgery. 
That  question  can  better  be'tried  in  a  court  of  law.  than  in 
chancerv.  It  involves  the  identity  of  two  persons,  compara- 
tivelv  unknown,  each  claiming  to  be  Edward  Sherrer,  the 
grantee  of  Shimp. 
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Defendants  bought  in  good  faith,  for  an  adequate  consider- 
ation, and  they  ought  not  to  be  deprived  of  their  property, 
except  upon  satisfactory  proof.  They  are  in  possession,  as 
they  allege,  under  a  deed,  prima  fade  good,  from  the  apparent 
owner,  having  been  acknowledged  under  all  the  solemnities 
and  forms  of  the  law.  It  is  this  title  that  complainant  as- 
sails. Something  in  addition  to  his  own  testimony  ought  to  be 
required.  Whether  the  testimony  of  Shimp  will  be  regarded 
as  sustaining  complainant,  and  make  that  clear  and  positive 
proof  the  law  requires,  the  deed  under  which  defendants 
claim  is  a  forgery,  is  a  question  of  fact  that  ought  to  be  sub- 
mitted to  a  jury. 

When  complainant  shall  have  established  his  identity  as 
the  grantee  of  Shimp,  it  will  be  appropriate,  if  the  contract 
once  of  record  but  long  since  destroyed  shall  be  construed  to 
be  a  cloud  upon  his  title  to  this  property,  to  file  a  bill  to  have 
it  removed.  This  he  ought  to  do  before  coming  into  a  court 
of  equity. 

The  decree  will  be  reversed  and  the  bill  dismissed  without 

prejudice. 

Decree  reversed. 


Benjamin  S.  Pkettyman 

V. 

E.  J.  Unland  et  at. 

1.  Landlord's  lien — liability  of  purchaser  from  tenant  to  landlord.  A 
purchaser  of  grain  raised  by  a  tenant,  upon  which  the  landlord  has  a 
lien  for  rent,  with  knowledge  of  that  fact,  and  that  the  rent  is  not  fully 
paid,  will  be  liable  to  the  landlord  for  the  rent  due,  to  the  extent  of  the 
value  of  the  grain  purchased  by  him. 

2.  Same— instruction  as  to  notice  of  the  lien.  In  an  action  by  a  land- 
lord  against  purchasers  of  grain  from  his  tenant,  upon  which  the  landlord 
had  a  lien  for  rent,  where  it  appeared  that  the  defendants  knew  the  grain 
was  raised  on  land  rented  of  the  plaintiff,  the  latter  asked  the  court  to 
instruct  the  jury  "that  the  notice  of  the  lien  of  the   plaintiff  upon  the 
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crops  of  his  tepants  need  not  necessarily  be  in  writing,"  and  that  if  they 
believed,  "from  the  evidence,  that  the  defendants  knew  that  H  (the  ten- 
ant) rented  from  the  plaintiff  the  land  whereon  the  grain  in  controversy 
was  raised,  and  neglected  and  failed  to  inquire  into  the  facts  regarding 
the  plaintiff's  lien  thereon,  to  the  extent  that  reasonably  prudent  men 
should,  under  the  circumstances,  do,  then"  they  should  find  for  the 
plaintiff,  which  the  court  refused :  Held,  that  the  instruction  should  have 
been  given. 

3.  Same — lien  by  agreement  on  crop  for  prior  year's  rent.  Where  a  ten- 
ant gave  to  his  landlord,  by  his  written  indorsement  on  his  lease  for  the 
year  1872.  a  lien  on  the  crops  to  be  raised  for  that  year,  for  the  rent  which 
he  owed  on  the  same  premises  for  the  preceding  year,  it  was  held,  that,  as 
between  the  landlord  and  tenant,  the  former  had  a  lien  on  the  crops  grown 
in  1872  for  the  unpaid  rent  of  1871,  as  well  as  for  that  of  1872,  but  the  lien 
for  1871,  being  only  a  conventional  one,  could  not  affect  a  purchaser  from 
the  tenant  without  notice  of  its  existence,  but  that  actual  notice  must  be 
shown,  to  affect  him ;  and  that  knowledge  of  the  tenanc3r,  that  the  crop  was 
raised  on  the  land  in  1872,  that  the  rent  of  1871  was  unpaid,  and  that  the 
landlord  claimed  the  entire  crop,  would  not  suffice. 

4.  Same — lien  extends  to  the  entire  crop  raised.  The  landlord's  lien 
extends  over  the  entire  crop  raised  in  any  year,  for  the  rent  of  such  year. 
Therefore,  where  a  tenant  delivered  the  landlord  his  share  of  the  oats 
raised  in  the  year,  but  made  default  in  paying  the  rent  on  the  premises 
planted  in  corn,  it  was  held,  that  the  landlord  had  a  lien  on  the  remainder 
of  the  oats  for  the  corn  rent. 

5.  Same — right  of  action  against  purchaser.  Where  a  person  purchased 
grain  of  a  tenant,  with  notice  of  the  landlord's  statutory  lien  for  rent  due, 
and  the  landlord  brought  an  action  against  him,  it  was  contended  that,  as 
by  the  statute  the  right  to  destrain  was  limited  to  six  months  after  termina- 
tion of  the  lease,  and  as  no  such  proceeding  was  commenced  against  the 
tenant  within  that  period,  therefore,  the  landlord  had  lost  his  lien,  and 
his  only  remedy  was  by  action  against  the  tenant,  but  it  was  held,  that  the 
point  was  not  tenable. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  originally  two  separate  suits,  brought  by  the  appel- 
lant against  the  appellees,  the  one  being  an  action  of  assump- 
sit and  the  other  trover.  By  agreement,  they  were  consoli- 
dated in  the  court  below.  On  a  trial,  judgment  was  rendered 
in  favor  of  the  defendants,  and  the  plaintiff  appealed. 
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Mr.  B.  S.  Prettyman,  pro  se. 

Mr.  John  B.  Cohrs,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

These  two  suits,  one  in  trover,  and  the  other  in  assumpsit 
upon  the  common  counts,  were  brought  by  Prettyman,  plain- 
tiff, January  14,  1874,  to  recover  against  the  defendants  for 
sundry  quantities  of  grain  alleged  to  have  been  sold  and 
delivered  to  them  by  one  Hartly,  the  tenant  of  plaintiff,  and 
claimed  to  have  been  at  the  time  subject  to  the  plaintiff's  lien 
upon  it  as  landlord,  for  rent.  The  suits  were  consolidated  by 
the  court  below,  and  a  verdict  and  judgment  rendered  in 
favor  of  defendants.     Plaintiff  appealed  from  the  judgment. 

It  appeared  that  plaintiff  had  leased  to  George  Hartly 
certain  hinds,  for  the  years  1871,  1872  and  1873,  each  term 
being  for  one  year,  and  commencing  March  1  in  each  of  said 
years  respectively,  at  the  rent  of  fifteen  bushels  of  corn  per 
acre  for  the  land  put  to  corn,  and  one-third  of  the  small  grain 
raised. 

The  corn  rent  was  to  be  paid  to  plaintiff,  in  Manito,  in  this 
State,  when  desired  by  him,  after  January  1  of  each  year  suc- 
ceeding the  commencement  of  the  term,  and  the  small  grain 
immediately  after  harvest.  Defendants  were  grain  dealers  at 
Manito. 

About  January  1,  1873,  plaintiff  called  on  defendants,  and 
gave  them  a  list  of  his  tenants,  who  were  to  deliver  their  rent 
grain  for  1872,  to  defendants,  for  plaintiff,  among  whom  was 
George  Hartly — plaintiff  having  for  years  before  been  en- 
gaged in  leasing  lands,  and  having  his  rents  delivered  to 
defendants. 

Plaintiff,  at  the  time  of  giving  such  list,  informed  defend- 
ants that  he  claimed,  as  rent  from  Hartly,  all  the  corn  he  had 
raised.  In  March,  1873,  Hartly  delivered  to  defendants  2475 
bushels  of  corn,  saving  that  1300  bushels  of  it  was  for  the 
plaintiff,  and   that   it  was  all  the  rent  he  owed  plaintiff  for 
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1872.  These  1300  bushels,  only,  plaintiff  has  received,  and  he 
claims  that  he  had  a  lien  on  the  whole  amount  of  2475  bushels 
delivered  to  defendants,  and  that  they  are  liable  therefor. 

It  appears  satisfactorily  that,  at  the  time  of  the  delivery  of 
the  corn  to  defendants,  in  March,  1873,  there  were  due  to  the 
plaintiff  2665  bushels  of  corn  rent — 1440  bushels  of  it  for 
the  year  1872,  and  1225  bushels  for  the  year  1871.  It  ap- 
pears that,  in  December,  1872.  defendants  bought  of  Hartly 
2000  bushels  of  corn  at  twenty-three  cents  per  bushel,  and 
advanced  him  on  it  $275  cash,  the  corn  not  being  then 
delivered,  but  to  be  delivered  in  the  winter  following. 

Our  Landlord  and  Tenant  act,  in  force  at  the  time  of  this 
transaction,  provided  that  "every  landlord  shall  have  a  lien 
upon  the  crops  grown  or  growing  upon  the  demised  premises, 
in  any  year,  for  rent  that  shall  accrue  for  such  year77 — and 
this  whether  the  rent  be  payable  in  money  or  in  any  part  of 
the  products  of  the  demised  premises. 

This  corn,  then,  purchased  by  defendants,  having  been 
grown  upon  the  demised  premises  in  the  year  1872,  the  land- 
lord had  a  lien  upon  it  for  the  rent  of  that  year,  and  of  such 
rent  there  yet  remains  due  and  unpaid  140  bushels  of  corn; 
By  reason  of  his  lien  upon  the  corn  for  this  unpaid  rent  of 
1872,  plaintiff  claims  a  liability  of  the  defendants  to  the 
amount  of  such  unpaid  rent.  Defendants  claim  exemption 
from  liability  by  reason  of  their  contract  of  purchase  in  De- 
cember, and  the  advance  of  $275. 

The  court  below  gave  this  instruction  to  the  jury: 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  defendants  purchased  the  grain  raised  on 
the  land  rented  by  Hartly  from  Prettyman,  with  notice  of  the 
lien  of  plaintiff  thereon  as  landlord  of  said  Hartly,  then  the 
jury  should  find  for  plaintiff,  the  lien  extending  to  the  crop 
grown  for  that  year." 
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The  following  instruction  was  also  asked  by  the  plaintiff, 
which  the  court  refused  to  give,  to-wit: 

"The  court  further  instructs  the  jury  that  the  notice  of" the 
lien  of  the  plaintiff  upon  the  crops  of  his  tenants  need  not 
necessarily  be  in  writing;  and  if  the  jury  believe,  from  the 
evidence,  that  the  defendants  knew  that  Hartly  rented  from 
the  plaintiff  the  land  whereon  the  grain  in  controversy  was 
raised,  and  neglected  and  failed  to  inquire  into  the  facts 
regarding  the  plaintiff's  lien  thereon,  to  the  extent  that  rea- 
sonably prudent  men  should,  under  the  circumstances,  do, 
then  the  jury  should  find  for  the  plaintiff.'7 

In  view  of  the  testimony  of  the  defendants,  that  the  corn 
was  raised  by  Hartly,  in  1872,  on  land  he  rented  of  plaintiff', 
and  there  being  clear  evidence  of  unpaid  rent  for  that  year, 
we  think  this  instruction  should  have  been  given.  There 
was  sufficient  evidence  in  the  case  to  make  the  instruction 
one  clearly  applicable  to  the  proof.  A  bona  fide  purchaser  is 
one  without  notice  of  a  prior  claim  or  incumbrance.  Jtobin- 
son  v.  Rowan,  2  Scam.  499.  It  is  the  common  doctrine  that 
what  is  sufficient  to  put  a  purchaser  upon  an  inquiry,  is  good 
notice  of  whatever  the  inquiry  would  have  disclosed. 

Plaintiff  makes  further  claim  to  the  amount  of  $428.75  for 
unpaid  rent  for  the  year  1871.  That  rent  was  allowed  to  run 
over,  and  on  the  14th  of  June,  1872,  Hartly  made  his  written 
indorsement  on  the  lease  for  1872,  that  in  addition  to  the 
rent  due  by  the  face  of  that  lease,  he  was  to  pay  plaintiff,  on 
the  same  terms  as  that  rent  was  to  be  paid,  the  sum  of  $428.75, 
being  unpaid  rent  of  1871,  and  to  be  paid  when  the  rent  of 
1872  was  due,  if  not  sooner  paid. 

By  the  terms  of  that  lease  a  full  lien  was  created  on  all  the 
grain  that  should  be  grown  upon  the  land,  and  a  much  ampler 
one  than  that  given  by  the  statute.  There  can  be  no  question 
that,  as  against  the  tenant  Hartly,  the  landlord  had  a  lien  on 
the  corn  raised  in  1872,  for  the  unpaid  rent  of  1871,  as  well 
as  for  that  for  1872. 
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But  there  was  no  statutory  lien  on  the  crop  of  1872,  for 
the  rent  of  1871.  The  lien  given  by  the  statute  is  limited  to 
the  crop  of  that  year  for  which  the  rent  shall  accrue.  The 
lien,  then,  for  the  unpaid  rent  of  1871,  was  only  a  conventional 
one.  and  to  affect  a  purchaser  with  notice  of  it  there  must 
have  been  brought  home  to  him  a  knowledge  of  the  agree- 
ment  which  created  such  conventional  lien.  Knowledge  of 
the  tenancy,  that  the  crop  was  grown  on  the  land  in  1872, 
that  the  rent  for  1871  was  unpaid,  that  plaintiff  claimed  the 
entire  amount  of  the  corn  raised  by  Hartly  to  be  due  him  for 
rent,  would  not  suffice. 

So  far,  then,  as  respects  the  unpaid  rent  for  1871,  we  think 
the  instruction  was  properly  refused,  and  as  to  that  rent,  we 
see,  from  the  evidence,  no  ground  of  recovery  against  the 
defendants.  Although  the  lien  was  good  as  against  the  ten- 
ant, as  one  created  bv  his  agreement,  we  see  nothing  to  affect 
defendants  with  notice  of  it;  and  as  against  such  a  lien,  cre- 
ated by  mere  agreement  of  parties,  defendants  are  entitled  to 
the  protection  of  bona  fide  purchasers  without  notice. 

Another  ground  of  plaintiff's  claim  is  for  253  bushels  of 
oats,  purchased  by  defendants  from  the  tenant,  Hartly,  in  Oct., 
1873.  raised  by  him  that  year  upon  the  demised  premises. 

One-third  of  the  small  grain  raised  that  year  was  195  bush- 
els. The  tenant  delivered  to  defendants  189  bushels  of  oats 
for  plaintiff,  on  account  of  the  rent  of  the  oats  raised  in  1873, 
and  then  took  from  the  premises  all  the  residue  of  the  oats 
raised  thereon  that  year,  (253  bushels.)  and  sold  them  to 
defendants.  In  October,  1873,  Prettyman  declared  the  term 
ended,  for  a  breach  of  provisions  of  the  lease,  in  accordance 
with  a  condition  therein  that  the  term  should  end,  and  all 
the  rent  become  due,  in  case  of  such  breach  ;  and  he  then  is- 
sued his  distress  warrant  for  the  rent  for  the  year  1873,  which 
was  levied  upon  all  the  grain  raised  upon  the  premises  that 
rear  which  could  be  found,  but  the  oats,  which  the  tenant  had 
delivered  to  defendants,  could  not  be  found  to  levy  upon. 


212  Prettyman  v.  Uneand  et  al  [Jan.  T. 

Opinion  of  the  Court. 

The  same  remarks  are  applicable  in  respect  to  the  oats,  as 
have  been  made  in  reference  to  the  corn  for  the  rent  of  1872. 
There  was  quite  an  amount  of  unpaid  corn  rent  for  the  year 
1873.  The  terms  of  the  lease  being,  that  the  tenant  was  to 
pay  15  bushels  of  corn  per  acre  for  the  land  put  to  corn,  and 
one-third  of  the  small  grain  raised,  appellee  seems  to  suppose 
that  the  delivery  for  plaintiff  of  one-third  of  the  oats  raised 
satisfied  the  lien  as  to  the  oats,  and  discharged  the  residue  of 
them  from  the  lien.  But  the  lien,  as  given  by  the  statute,  is 
upon  the  crops  grown  in  any  year,  for  rent  that  shall  accrue 
for  such  year — that  is,  the  entire  crops  are  liable  for  all  of 
the  rent  ;  so  that  the  lien  upon  the  oats  was  as  well  for  the 
corn  rent  as  for  the  small  grain  portion  of  the  rent. 

There  is  nothing  in  the  point  made  by  appellees,  that  as  by 
the  statute  the  right  to  distrain  for  rent  is  limited  to  six 
months  after  the  termination  of  the  lease,  and  as  no  proceed- 
in^  within  such  time  was  taken  against  the  tenant  to  collect 
the  corn  rent  for  1872,  and  as  the  present  suit  was  not  com- 
menced till  after  that  time,  therefore  all  right  of  lien  in  re- 
spect to  the  corn  rent  for  1872  is  lost,  and  that  plaintiff's  only 
remedy  therefor  is  a  personal  one  against  Hartly,  the  tenant, 
upon  the  covenants  of  his  lease.  In  the  spring  of  1873,  plain- 
tiff sold  all  of  the  corn  he  had  in  the  hands  of  defendants  to 
them  ;  Hartly,  the  tenant,  having  previously  delivered  to  them 
the  2475  bushels,  whatever  of  that  amount  was  due  to  plain- 
tiff for  the  rent  of  1872,  he  is  entitled  to  recover  for  under 
such  sale. 

For  the  error  which  has  been  indicated,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  D.  Kilgore 
v. 

H.  B.  Ferguson  et  al. 

1.  Pleading — general  rule.  It  is  a  familiar  rule  of  pleading  that  facts 
only  should  be  stated,  and  not  arguments  or  inferences,  or  matter  of  law. 
Thus,  in  an  action  against  officers  for  refusing  to  approve  an  official 
bond,  it  is  not  sufficient  to  allege  general^  that  the  bond  was  good  and 
sufficient.  The  facts  should  be  stated  which  will  show  it  to  be  in  compli- 
ance with  the  requirements  of  the  statute. 

2.  Case — against  board  of  supervisors  for  not  approving  treasurer's  bond 
given  to  release  former  sureties.  In  an  action  on  the  case,  by  a  county 
treasurer,  against  members  of  a  board  of  supervisors,  to  recover  damages 
for  their  refusal  to  approve  the  treasurer's  bond  given  in  lieu  of  a  former 
one,  on  notice  by  his  sureties,  the  declaration  simply  averred  that  the 
bond  was  good  and  sufficient,  but  failed  to  show,  by  the  statement  of 
facts,  that  it  was  such  a  bond  as  the  statute  required,  or  that  it  was  exe- 
cuted and  filed  in  the  time  required  after  the  service  of  notice  on  him: 
Held,  on  general  demurrer,  that  the  declaration  was  fatally  defective,  and 
showed  no  right  to  recover. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Joseph  W.  Cochran,  Judge,  presiding. 

Messrs.  Wolfe  &  Kinnear,  for  the  appellant. 

Messrs.  Pollock  &  Sample,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  action  on  the  case,  for  the  recovery  of  damao-es 
claimed  to  have  been  sustained  by  the  plaintiff  in  consequence 
of  the  wrongful  acts  of  the  defendants  as  members  of  the 
board  of  supervisors  of  Ford  county. 

The  declaration  contains  but  one  count,  and  it  is  bv  it 
alleged,  after  reciting  the  election  of  the  plaintiff  as  countv 
treasurer  of  Ford  county,  and  the  execution  of  bond  by  him 
as  such,  "  that  the  defendants  were  then  members  of  the  board 
of  supervisors  of  said  county  of  Ford,  and,  as  such   super- 
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visors,  did,  for  the   purpose   and   with   the   intent   to    injure, 
defraud   and    cheat   the    plaintiff,   request,    solicit,    urge    and 
incite  the  securities  on  the  said  bond  of  the  plaintiff  to  with- 
draw from  such  securityship;  that  said  securities,  acting  upon 
the  request,  incitement  and  under  the  influence  of  them,  the 
said  defendants,  did,  on   the   25th   day  of  July,  1874,  at  the 
county  aforesaid,  in  the  manner  prescribed  by  law,  notify  the 
plaintiff  of  their  desire  to  be  released  of  their  said  surety- 
ship; that  it  thereupon  became  his  duty  to  tender  to  the  said 
board  of  supervisors,  within  the  time  specified  by  law,  a  fur- 
ther and  other  good  and  sufficient  bond  as  such  treasurer  and 
collector  of  said  county;  that  within  the  time  limited  by  the 
statute   in  such    case    made   and    provided,   to-wit:  ten    daws 
thereafter,  he  filed  in   the  office  of  the  clerk  of  said  county, 
and  for  the  approval  of  said  board  of  supervisors,  a  good  and 
sufficient  bond  as  such   treasurer   and  collector ;  that,  on   the 
11th   day  of  August,  1874,  at   the   county  of  Ford   aforesaid, 
at  a  meeting  and  session  of  the  said   board   then  held   in  the 
court   house,  in   the   town   of  Pax  toil,  there   being   then   and 
there   present,    and    members   of  said    board   of  supervisors, 
these  defendants,  and  also       *       *      *      *       members  of  the 
said  board,  they,  the  said  defendants,  and  the  said      *     *     * 
constituting   a  quorum  of  said    board,  and  being  sufficient  to 
enable  the   said   board  to  transact   business  as  such    board  of 
supervisors,  the   said   bond    being   then    and   there   good   and 
sufficient,   and   being   then   and   there   presented   to  the  said 
board  for  their  approval,  they,  the  said  defendants,  did  then 
and  there,  with   purpose  and   intent  to  acquire  to  themselves 
profit,  emolument  and  gain,  as  well  as  to  injure  and  damage 
the  plaintiff,  as   hereinafter  averred,  and   they,  and  each   of 
them,  well  knowing  that  said  bond  was  good,  and  in  fact  and 
law   sufficient,  wilfully,  falsely,   fraudulently,  corruptly   and 
maliciously  declared  the  said   bond  was  not  a  good  and  suffi- 
cient bond  for  the  office  of  the  treasurer  and  collector  of  the 
said  county  of  Ford,  the  said  defendants  fraudulently,  wick- 
edly and  maliciously  intending  thereby  to  injure  the  plaintiif. 


1875.]  KiLGorvE  v.  Ffcgusox  et  fit  215 

Opinion  of  the  Court. 

and  to  thereby  deprive  him  of  the  office  of  treasurer  and  col- 
lector of  the  said  county  of  Ford;  and  the  plaintiff  avers 
that  the  said  defendants  did  then  and  there,  by  so  wilfully, 
fraudulently  and  corruptly  refusing  to  approve  the  said  offi- 
cial bond  of  the  plaintiff,  cause  said  office  to  become  vacated 
and  the  plaintiff  to  lose  the  same,"  etc. 

A  general  demurrer  was  filed  to  the  declaration,  unon 
which  the  court  gave  judgment  for  the  defendants. 

The  only  question  before  us  is,  was  that  judgment  errone- 
ous ? 

The  plaintiff  has  only  argued  the  question  whether  mem- 
bers of  a  board  of  supervisors  can  be  held  responsible,  in  an 
action  on  the  case,  for  refusing  to  approve  a  bond  given  by  a 
treasurer  and  collector,  when,  in  all  respects,  free  of  valid 
objections.  This  question  is  one  of  very  considerable  import- 
ance, and  should  not  be  passed  on  until  it  is  properly  pre- 
sented, and  then  only  after  full  examination  of  the  authorities, 
and  mature  deliberation.  The  present  declaration  we  con- 
sider too  imperfect  to  fairly  present  the  question,  or  to  justify 
us  in  considering  it. 

A  familiar  elementary  rule  of  pleading  is,  that  facts  only 
are  to  be  stated,  and  not  arguments  or  inferences,  or  matter 
of  law.      1  Chitty's  Pleading,  245. 

Whether  the  bond  of  the  plaintiff  was  good  and  sufficient, 
depended  on  whether  it  was  executed  pursuant  to  the  require- 
ments of  the  statute.  By  section  144,  Revised  Statutes  of 
1874,  p.  881,  it  is  enacted  that  the  treasurers  of  counties  under 
township  organization,  and  the  sheriffs  of  counties  not  under 
township  organization,  shall  be  ex  officio  county  collectors  of 
their  respective  counties;  and  by  the  next  section  it  is  pro- 
vided: "Said  collector  shall,  on.  or  before  the  first  dav  of 
December,  annually,  or  as  soon  as  he  is  elected  and  qualified, 
and  before  he  enters  upon  the  duties  of  his  office  as  collector, 
execute  a  bond,  in  addition  to  his  bond  as  treasurer,  in  a 
penal  sum  of  at,  least  double  the  amount  of  State  taxes  to  be 
collected  in  the  year  next  thereafter,  with  two  or  more  secu- 
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rities,  who  shall  be  residents  of  the  said  county,  and  owners 
of  real  estate  located  within  this  State  equal  in  value  to  the 
amount  specified  in  the  bond,  which  amount  shall  be  deter- 
mined, and  which  bond  shall  be  approved,  by  the  county 
board/7  etc.  Section  149  of  the  same  chapter  is  as  follows: 
"The  securities  on  any  bond  given  in  pursuance  of  this  act, 
or  either  of  them,  may,  at  any  time  after  the  execution  of 
said  bond,  if  they,  or  either  of  them,  have  good  reason  to 
believe  that  the  officer  in  said  bond  is  about  to  fail  to  comply 
with  the  conditions  thereof,  file  with  the  county  clerk  a  notice 
in  writing,  verified  under  oath  by  the  person  asking  to  be 
discharged,  setting  forth  the  facts  in  the  case,  and  asking  to 
be  released  from  any  further  liability  on  said  bond;  where- 
upon the  clerk,  with  whom  such  notice  shall  be  filed,  shall' 
notify  the  said  officer  to  give  additional  security,  equal  to  the 
security  about  to  be  released  by  the  county  board,  which 
notice  may  be  served  by  the  said  clerk,  or  by  any  person 
appointed  by  said  board  or  clerk.  If  the  officer  so  notified 
shall  not  appear  and  give  additional  security  within  two  days 
after  notification,  the  county  board  may  remove  him  from 
■  office,"  etc. 

There  are  no  averments  in  the  declaration  showing  that 
the  bond  tendered  by  the  plaintiff  conformed  to  these  require- 
ments of  the  law,  and  unless  it  did,  the  defendants  were  not 
authorized  to  approve  it,  whatever  may  have  been  their  dis- 
position towards  the  plaintiff.  It  is  not  enough  to  say  that 
the  bond  was  good  and  sufficient.  The  existence  of  the  facts 
should  have  been  distinctly  averred,  that  made  it  good  and 
sufficient.  The  question  whether  it  was  good  and  sufficient, 
is  for  the  court,  and  not  the  plaintiff,  to  determine.  Unless, 
by  facts  averred  and  proved,  it  shall  be  clearly  made  to  appear 
that  the  defendants  have  wilfully  and  corruptly  injured  the 
plaintiff  in  respect  to  his  right  to  his  office,  there  can  in  no 
event  be  a  recovery. 

The  demurrer  was  properly  sustained,  and  the  judgment 
must  be  affirmed.  Judgment  affirmed. 
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The  Toledo,  Wabash    and  Western  Kailway  Co. 


Lydta  F.  Moore,  Admx.  etc. 

1.  New  trial — on  finding  of  the  facts.  Where  there  is  evidence  from 
which  the  jury  could  properly  find  their  verdict,  it  will  not  be  disturbed, 
although  the  evidence  may,  in  the  opinion  of  this  court,  justify  a  different 
result. 

2.  If  there  is  a  total  failure  of  the  evidence,  or  if  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence,  it  is  the  duty  of  the  court  to 
award  a  new  trial  and  submit,  the  cause  to  another  jury. 

8.  Same — where  the  evidence  is  conflicting.  Where  the  evidence  is  con- 
flicting, and  the  witnesses  have  the  same  means  of  information  and  are 
.equally  credible,  this  court  will  not  interfere  with  the  finding  of  the  jury 
unless  there  should  be  a  clear  and  manifest  want  of  evidence  upon  which 
to  base  it. 

4.  Negligence— ^mm^  facie  evidence  of.  The  fact  of  the  explosion  of 
the  boiler  of  a  locomotive  and  killing  of  a  person  not  in  the  employ  of 
the  railroad  company,  and  in  no  way  connected  with  it,  is  prima  facie 
evidence  of  negligence  in  the  company. 

5.  But  where  such  an  explosion  happens  through  the  negligent  man- 
ner in  which  the  engine  is  managed  by  the  engine-driver,  and  kills  the 
latter;  or,  if  he  had  good  reason  to  believe  the  boiler  was  unsafe;  or  if,  by 
the  exercise  of  ordinaiy  skill,  he  could  have  learned  that  the  engine  was 
unsafe,  and  still  used,  it,  no  recoveiy  can  be  had  for  his  death;  and  in  a 
suit  b}^  his  personal  representative  to  recover  for  his  death,  the  explosion 
will  not  afford  prima  facie  evidence  of  negligence  against  the  company. 

6.  Same — instruction  as  to  evidence  of.  In  a  suit  by  an  administratrix 
against  a  railroad  company  to  recover  for  the  death  of  her  intestate,  who 
was  an  engine-driver  of  the  company  when  killed  by  an  explosion  of  the 
boiler  of  his  engine,  the  court  instructed  the  jury  that,  if  the  deceased 
used  due  care  in  running  the  engine,  and  it  was  no  part  of  his  duty  to 
make  a  critical  examination  to  ascertain  the.  condition  of  the  boiler,  the 
bursting  of  the  same  was  prima  facie  evidence  of  negligence  which  the 
company  was  bound  to  rebut  by  a  preponderance  of  testimony  :  Held,  that 
the  instruction  was  erroneous,  as  it  was  a  question  of  fact  whether  the 
accident  arose  from  defects  in  the  engine,  or  was  attributable  to  the  fail- 
ure of  the  deceased  to  discharge  a  duty  enjoined  on  him  as  engineer;  and 
that,  in  the  determination  of  these  facts,  the  parties  should  have  been 
placed  before  the  jury  with  no  presumptions  in  favor  of  either. 
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7.  Same — right  of  servant  to  recover  against  master  for.  It  may  be  re- 
garded as  the  settled  doctrine  of  this  court  that  one  servant  of  a  common 
master  can  not  recover  for  injury  resulting'  from  negligence  of  another 
servant  in  the  same  line  of  employment,  if  the  master  has  used  proper 
diligence  in  the  selection  of  competent  servants.  B.ut  where  the  two  ser- 
vants are  not  in  the  same  line  of  employment,  the  one  injured  may  recover 
from  the  common  master. 

8.  Thus,  where  an  engineer  was  killed  by  the  explosion  of  the  boiler 
of  his  engine,  it  was  held  to  have  been  the  duty  of  the  railway  company 
to  furnish  the  deceased  with  a  safe  engine,  and  if  this  duty  was  neglected, 
the  company  could  not  relieve  itself  from  liability  on  the  ground  that  its 
mechanics,  whose  duty  it  was  to  build  and  keep  in  safe  repair  its  engines, 
were  derelict  in  the  discharge  of  their  duty,  such  duty  not  being  in  the 
same  line  of  employment  with  that  of  the  deceased. 

9.  Instruction — when  great  accuracy  required.  When  the  evidence  as 
to  the  leading  facts  of  a  case  is  evenly  balanced,  the  jury  should  be 
instructed  as  to  the  law,  with  accuracy. 

10.  Law  akd  fact.  Where  a  servant  of  a  railroad  company  is  killed 
in  consequenee  of  negligence  on -the  part  of  other  servants  of  the  same 
company,  in  a  suit  by  his  administratrix,  against  the  company,  it  is 
proper  to  submit  to  the  jury,  as  a  matter  of  fact,  whether  the  deceased  and 
such  other  servants  were  in  the  same  line  of  employment. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Nelson  &  Roby,  and  Mr.  A.  J.  Gallaghee,  for 
the  appellant. 

Messrs.  Ceea  &  Ewing,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Lyd.ia  F.  Moore, 
administratrix,  against  the  Toledo,  \Vabash  and  Western 
Railwav  Company,  to  recover  damages  for  the  death  of  her 
husband,  John  H.  Moore,  who  was  killed  on  the  lstday  of 
September,  1871,  while  in  the  employ  of  the  railway  company 
as  engine-driver,  by  the  explosion  of  an  engine  alleged  to 
have  been  defective  and  unfit   for  use  upon  the  road. 

A  trial  was  had  before  a  jury,  and  appellee  recovered  a 
judgment  of  $5000.     The  court  overruled  a  motion  for  a  new 
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trial,  and  the  railway  company  bring  the  record  here  by 
appeal. 

It  is  argued  by  the  counsel  of  appellant,  in  a  very  able  review 
of  the  evidence,  that  the  judgment  should  be  reversed  because 
the  verdict  on  the  controverted  question  of  fact,  the  inse- 
curity of  the  boiler,  is  contrary  to  the  weight  of  the  testi- 
rnony. 

The  law  has  provided  for  the  trial  of  issues  of  fact  before 
a  jury,  and  it  is  no  part  of  the  duty  of  an  appellate  court  to 
interfere  with  the  result,  except  it  may  be  to  prevent  mani- 
fest injustice. 

The  rule  is,  that  where  there  is  evidence  from  which  the 
jury  could  properly  find  their  verdict,  it  will  not  be  disturbed, 
although  the  evidence  might,  in  the  opinion  of  the  appellate 
court,  justify  a  different  result.  If  there  is  a  total  failure  of 
evidence,  or  if  the  verdict  is  manifestly  against  the  weight 
of  the  evidence,  it  is  the  duty  of  the  court  to  award  a  new 
trial  and  submit  the  cause  to  another  jury.  C,  B.  and  Q.  Tl.  B. 
Co.  v.  Gregory,  b%  111.  274. 

Where  the  record  discloses  a  conflict  of  evidence,  and  the 
witnesses  have  the  same  means  of  information  and  are  equally 
credible,  we  can  not  interfere  with  the  finding  unless  there 
should  be  a  clear  and  manifest  want  of  evidence  upon  which 
to  base  the  verdict. 

On  the  question  as  to  the  sufficiency  and  safety  of  the  boiler, 
in  its  condition  at  the  time  deceased  was  sent  out  upon  the 
engine,  there  is  a  clear  conflict  of  testimony. 

On  the  one  hand,  appellee  introduced  evidence  tending  to 
establish  the  fact  that  the  accident  resulting  in  the  death  of 
Moore  was  occasioned  by  the  boiler  being  out  of  repair,  which 
was  known  by  the  mechanics  of  appellant  who  had  charge 
of  the  repair  shops;  that  stay-bolts  in  the  fire-box  of  the 
boiler  were  broken,  and  that  the  heads  of  a  large  number  of 
the  stay-bolts  had  worn  off  flush  with  the  centre  of  the  sheet 
and  had  been  tightened  up  by  centre-punching,  which  rendered 
the  boiler  unsafe  and  insecure. 
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On  the  other  hand,  appellant  introduced  testimony  tending 
to  prove  that  the  engine  was  constructed  of  the  best  material 
and  after  the  most  approved  style,  and  that  it  was  in  proper 
repair,  and  that  it  was  regarded  as  safe  as  any  engine  upon 
the  road. 

The  witnesses  called'  by  appellee  and  appellant  seem  to  be 
of  equal  credibility.  On  neither  side  do  they  seem  to  be 
actuated,  so  far  as  we  can  perceive  from  the  record,  by  preju- 
dice or  interest.  Many  of  them  are  mechanics,  skilled  in 
their  profession. 

Under  such  circumstances,  it  was  the  peculiar  province  of 
the  jury  to  weigh  the  evidence  introduced  by  each  party,  and 
from  it  determine  on  which  side  the  preponderance  was. 
This  was  done  by  the  jury,  and,  so  far  as  Ave  can  discover, 
without  passion  or  prejudice.  Such  being  the  case,  should 
we  interfere  with  the  finding,  it  would,  in  effect,  be  usurping 
the  province  of  the  jury  on  a  question  of  fact  which  the  law 
has  intrusted  to  their  decision,  which  we  are  not  prepared 
to  do. 

It  is,  however,  insisted  by  appellant,  that  the  court  erred 
in  giving  to  the  jury  appellee's  third  instruction,  which  was 
as  follows: 

"If  the  jury  believe,  from  the  evidence,  that  John  H. 
Moore,  the  husband  of  the  plaintiff,  was  an  engineer,  in  the 
employ  of  the  defendant,  at  the  time  of  his  death,  as  a  rail- 
road engineer,  on  the  1st  day  of  September.  A.  D.  1871,  or 
thereabouts,  and  that,  while  he  was  running  his  engine  with 
due  care  and  caution,  the  boiler  of  said  engine  burst  and 
.killed  said  John  H.  Moore;  and  if  the  jury  further  believe, 
from  the  evidence,  that  it  was  no  part  of  the  duty  of  said 
John  H.  Moore  to  keep  said  boiler  in  repair  or  to  make  crit- 
ical or  close  examination  to  ascertain  the  condition  of  said 
boiler;  and  if  the  jury  believe,  from  the  evidence,  that  there 
were  agents  and  servants  of  the  defendant,  employed  by  the 
defendant,  whose  duty  it  was  to  keep  said  engine  in  a  reason- 
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ablv  safe  condition  of  repair  for  tlie  use  of  said  John  IT. 
Moore,  then,  and  in  such  case,  the  bursting  of  the  said  boiler. 
if  the  jury  believe,  from  the  evidence,  that  said  boiler  did 
burst,  would  he  prima  facie  evidence  of  the  negligence  of  the 
defendant;  and,  unless  the  jury  believe,  from  the  evidence, 
that  the  defendant  has.  by  a  preponderance  of  evidence,  rebut- 
ted said  prima  facie  negligence,  then,  and  in  such  case,  the 
jury  should  find  for  the  plaintiff/' 

It  was  held,  in  III.  Cen.  Railroad  Co.  v.  Phillips.  49  111. 
235,  that  the  fact  that  the  boiler  exploded  was  prima  facie 
evidence  of  negligence,  and  that,  in  such  a  case,  the  burden 
of  disproving  negligence  would  devolve  upon  the  companv. 
But  it  will  be  observed  that  in  the  Phillips  case  the  person 
injured  was  a  bystander,  who  was  not  in  the  employ  of  the 
company  and  in  no  manner  connected  with  it.  Under  such 
circumstances,  it  was  very  proper  to  hold  that  the  explosion 
made  out  a  prima  facie  case  of  negligence,  for  the  reason  that 
the  company  would  be  liable  if  the  explosion  occurred  on 
account  of  defects  of  the  engine,  or  through  the  negligence 
of  the  engine-driver. 

But  the  doctrine  announced  in  the  Phillips  case  can  not 
apply  where  the  action  is  brought  to  recover  for  an  injury 
received  by  the  engine-driver  himself. 

If  the  boiler  exploded  through  the  negligent  manner  in 
which  the  engine  was  managed  by  Moore,  or  if  he  knew  or 
had  good  reason  to  believe  the  boiler  was  unsafe,  or  if,  bv  the 
exercise  of  ordinary  skill,  he  conld  have  learned  that  the 
engine  was  defective,  and  still  used  it.  there  can  be  no  pretense 
but  such  would  preclude  a  recovery;  or,  if  such  was  the  case, 
the  explosion  would  not  make  out  a  prima  facie  case  against 
the  company;  and  yet,  the  jury  were  told  by  the  instruction 
that  if  the  deceased  used  due  care  in  running  the  engine,  and 
that  it  was  no  part  of  his  duty  to  make  a  critical  examina- 
tion to  ascertain  the  condition  of  the  boiler,  the  bursting 
would  be  prima  facie  evidence  of  negligence,  which  the  com- 
pany was  bound  to  rebut  by  a  preponderance  of  testimony. 
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This  instruction  was  highly  prejudicial  to  the  rights  of 
appellant,  and  we  can  not  regard  it  otherwise  than  erroneous. 

It  was  a  question  of  fact,  for  the  jury  to  determine  from 
the  evidence,  whether  the  accident  arose  from  the  defects  in 
the  engine,  or  whether  it  was  to  be  attributed  to  the  failure 
of  the  deceased  to  discharge  a  duty  enjoined  upon  him  as 
engineer.  In  the  determination  of  this  fact,  the  parties 
should  have  been  placed  before  the  jury,  by  the  instructions, 
on  equal  terms;  no  presumption  should  have  been  indulged 
in  favor  of  either.     This,  however,  the  court  failed  to  do. 

If  this  was  a  case,  in  its  facts,  where  the  evidence  largely 
preponderated  in  favor  of  appellee,  we  might  decline  to 
reverse,  on  the  ground  that  the  instruction,  although  errone- 
ous, did  not  mislead  the  jury;  but  the  evidence  of  the  parties 
is  so  evenly  balanced  that  justice  and  the  rights  of  the  par- 
ties demand  that  the  law  should  be  given  accurately  to  the 
jury. 

It  is  next  urged  by  appellant,  as  a  ground  of  reversal  of 
the  judgment,  that  by  appellee's  first  and  second  instructions 
the  question  was  submitted  to  the  jury  as  one  of  fact,  whether 
Moore,  and  the  servants  of  appellant  who  had  charge  of 
appellant's  repair  shops,  and  whose  duty  it  was  to  keep  the 
engine  in  proper  repair,  were  engaged  in  the  same  line  of 
dutv  or  employment  under  a  common   master. 

Even  if  it  be  true  that  the  question  was  one  for  the  deter- 
mination of  the  court,  and  not  properly  for  the  jury,  we  fail 
to  see  in  what  manner  appellant  was  injured  by  the  instruc- 
tions. 

If  the  court,in  addition  to  the  question  as  to  the  sufficiency 
of  the  engine  and  the  manner  in  which  it  was  operated  at  the 
time  of  the  explosion,  submitted  the  further  question  to  the 
jury  whether  the  deceased  and  the  agents  of  appellant  in 
charge  of  the  shops  were  in  the  same  line  of  employment,  we 
are  unable  to  perceive  that  appellant's  case  was  prejudiced. 

It  was.  however,  held  by  this  court,  in  case  of  C,  B.  and  Q. 
R.B.  Co.  v.  Gregory,  68  111.  272,  that  a  question  of  this  char- 
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acter  was  properly  submitted  to  a  jury,  and  the  decision  must 
be  held  conclusive  upon  the  point  here  made. 

The  last  point  relied  on  by  appellant  is  the  refusal  of  the 
court  to  give  the  following  instruction: 

"The  court  instructs,  for  the  defendant,  that,  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  had  in  its 
employ,  before,  and  at  the  time  of  the  injury  complained  of, 
Thomas  G.  Gorman,  as  master  mechanic,  and  William  Max- 
well, as  master  boiler  maker,  and  that  the  engine  and  boiler 
were  under  their  care  and  control,  and  that  thev  were  respon- 
sible for  its  good  condition  ;  and  if  they  further  believe,  from 
the  evidence,. that  at  the  time  of  their  employment  bv  defend- 
ant, Gorman  and  Maxwell  were  men  of  a  high  degree  of  skill 
in  their  line  of  business,  and  were  fully  competent  to  the  dis- 
charge of  their  duties,  and  that  they  so  continued  until  after 
the  injury,  and  were  guilty  of  no  negligence  of  which  the 
defendant  had  knowledge,  or  might  have  known  by  reasonable 
diligence,  then  the  defendant  would  not  be  liable  in  this  case, 
notwithstanding  the  jury  may  believe,  from  the  evidence,  that 
the  engine  was  unsafe  and  unfit  for  service  when  it  went  into 
Moore's  hands.'' 

The  point  involved  in  this  instruction  is,  whether  the 
deceased  was  engaged  in  the  same  line  of  employment  with 
the  servants  of  the  company  who  had  charge  of  appellant's 
shops  where  engines  were' built,  examined  and  repaired,  to  be 
used  upon  the  road. 

It  appears,  from  the  evidence,  that  Gorman  had  charge  of 
appellant's  shops  at  Springfield,  where  locomotives  were  made 
and  repaired  and  kept  in  order.  Maxwell  was  foreman,  and 
in  that  capacity  it  was  his  duty  to  inspect  the  engines  and 
make  all  necessary  repairs.  It  was  a  part  of  his  dutv  to 
examine  the  fire-box  of  the  boiler  at  stated  periods  and  see 
that  it  was  kept  in  proper  repair. 

It  also  appears  that,  under  the  management  of  the  road, 
the  engine  was  delivered  to  the  engine-driver  fired  up  and  in 
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readiness  to  be  attached  to  the  train.  It  was  the  duty  of  the 
eno-ine-driver  to  see  that  the  working  machinery  of  the  engine 
was  in  proper  condition,  but  it  was  no  part  of  his  business  to 
examine  into  the  construction  or  condition  of  the  fire-box  of 
the  boiler  and  determine  if  it  was  made  of  proper  material, 
or  whether  the  stay-bolts  were  sound  or  broken.  Indeed, 
this  fact  could  only  be  determined  by  mechanics  skilled  in 
that  department  of  the  business. 

It  may  be  regarded  as  the  settled  doctrine  of  this  court, 
that  one  servant  of  a  common  master  can  not  recover  for  an 
injury  resulting  from  negligence  of  another  servant  in  the 
same  line  of  employment,  if  the  company  has  used  proper 
diligence  in  the  selection  of  competent  servants.  III.  Gen. 
R.  R.  Co.  v.  Cox,  21  111.  24:  Chicago  and  Alton  R.  R.  Co.  v. 
Keefe,  47  111.  108;  Same  v.  Murpliy,  53  111.  336;  C,  B.  and 
Q.  fi.  R.  Co.  v.  Gregory,  58  111.  272. 

But  this  court  has,  in  a  number  of  cases,  held  that  one 
servant  can  recover  from  a  common  master  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant,  where  the  two 
were  not  in  the  same  line  of  employment.  C.,B.  and  Q.  R.  R. 
Co.  v.  Gregory,  supra. 

In  the  case  of  Chicago  and  N.  W.  R.  R.  Co.  v.  Swett,  45  111. 
197,  where  a  fireman  upon  an  engine  was  killed  by  an  acci- 
dent which  occurred  from  the  negligence  of  the  company  in 
the  construction  of  the  road,  and  its  failure  to  keep  it  in 
proper  repair,  it  was  there  said:  There  is  no  rule  better  set- 
tled than  this,  that  it  is  the  duty  of  railroad  companies  to 
keep  their  road  and  works  and  all  portions  of  the  track  in 
such  repair,  and  so  watched  and  tended,  as  to  insure  the  safety 
of  all  who  may  lawfully  be  upon  them,  whether  passengers 
or  Servants  or  others.  They  are  bound  to  furnish  a  safe  road- 
bed, and  sufficient  and  safe  machinery  and  cars.  For  their 
failure  in  this,  and  their  employees  not  knowing  the  defects 
and  not  contracting  with  express  reference  to  them,  the  com- 
panies must  be  held  liable  for  such  injuries  as  their  employees 
may  suffer  thereby. 
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In  the  case  of  Chicago  and  Alton  Railroad  Co.  v.  Shannon, 
43  III.  338,  where  a  brakeman  upon  a  train  of  the  company's 
cars  was  killed  by  the  explosion  of  the  boiler  of  a  locomotive, 
the  same  doctrine  was  announced,  and  a  recovery  against  the 
company  was  sustained. 

It  was  clearly  a  duty,  resting  upon  appellant,  to  furnish 
the  deceased  a  safe  engine  to  use  upon  its  road.  If  this  duty 
was  neglected,  can  it  shield  itself  from  liability  behind  the 
fact  that  its  mechanics,  whose  duty  it  was  to  build  and  keep 
in  safe  repair  its  engines,  have  been  derelict  in  the  discharge 
of  their  duty? 

If  this  be  true,  upon  the  same  principle  the  company  could 
not  be  held  responsible  for  a  failure  to  properly  construct  and 
keep  in  repair  its  road,  for  the  reason  that  its  servants,  in  the 
work  of  constructing  and  repairing,  may  have  disregarded  a 
duty. 

The  engine-driver  can,  with  no  more  reason,  be  said  to  be 
in  the  same  line  of  employment  with  the  master  mechanics 
whose  duty  it  is  to  build  and  repair  engines  in  the  shops  of 
the  company,  than  is  a  brakeman  in  the  same  line  of  employ- 
ment with  the  construction  hands  who  build  or  keep  in  repair 
the  road.  » 

We  can  not,  therefore,  regard  the  deceased  in  the  same  line 
of  employment  as  Gorman  and  Maxwell,  who  had  charge  of 
appellant's  shops,  and  the  instruction  was  properly  refused. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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David  H.  Harts  et  al. 

V. 

Jefferson  Brown  et  al. 

1.  Corporation— director  may  deal  with  same  as  a  stranger.  A  direc- 
tor or  stockholder  of  a  private  corporation  may  trade  with,  borrow  from, 
or  loan  money  to  the  company  of  which  lie  is  a  member,  on  the  same  terms 
and  in  like  manner  as  other  persons;  but  where  a  director  loans  money 
to  his  corporation,  taking  a  deed  of  trust  to  secure  the  same,  he  must  act 
fairly,  and  be  free  from  all  fraud  and  oppression;  and  if,  in  so  doing,  he 
acts  for  the  interest  of  the  company,  and  imposes  no  unfair  or  unreason- 
able  terms,  the  security  may  be  enforced  the  same  as  if  given  in  favor  of 
any  other  person. 

2.  Same — directors  may  purchase  indebtedness  and  property  of  company 
the  same  as  a  stranger.  The  managers  or  directors  of  a  private  corpora- 
tion are  not  trustees  of  its  property  in  such  a  sense  as  to  disable  them 
from  purchasing  the  property  and  stock  belonging  to  it.  with  the  same 
effect  as  though  theyAvere  not  managers  or  directors.  They  will  have  the 
right  to  purchase  the  bonds  or  other  indebtedness  of  the  company. 

3.  Same — when  purchase  by  directors  will  be  in  bad  faith.  If  the  cor- 
poration has  money,  property,  or  assets  that  can  be  converted  into  money, 
with  which  to  redeem  its  property  from  a  judicial  sale,  or  from  the  lien 
of  a  deed  of  trust,  then  it  seems  that  a  purchase  of  the  certificate  of  pur- 
chase, or  the  bonds  of  the  companj^,  as  a  means  by  which  to  acquire  its 
property,  by  the  directors,  would  be  in  bad  faith,  and  the  title  thus 
acquired  would  not  be  sustained  in  equity. 

4.  But  where  the  company  is  insolvent,  and  has  no  means  to  discharge 
its  indebtedness  or  redeem  property  sold,  and  the  directors  give  all  the 
stockholders  an  opportunity  of  making  advances  to  relieve  the  company 
of  its  embarrassment,  which  they  refuse  to  embrace,  the  directors  will 
have  the  right  to  purchase  such  indebtedness  and  acquire  title  to  the  cor- 
porate property,  b}*  enforcing  its  sale  under  a  deed  of  trust  given  to  secure 
such  indebtedness,  and  the  other  stockholders  will  have  no  right  to  com- 
plain. 

5.  Same — right  to  sell,  under  deed  of  trust,  property  after  satisfaction. 
Where  the  lands  of  a  coal  company,  its  shaft,  railroad  tracks,  rails  and 
mining  rights,  were  sold  under  a  deed  of  trust  given  to  secure  the  payment 
of  its  bonds,  and  brought  a  sum  sufficient  to  pay  the  bonds,  and  the  com- 
pany owed  other  debts,  it  was  held,  that  it  was  not  only  the  right,  but  the 
duty  of  the  directors  to  sell  the  remaining  property  to  meet  the  other  lia- 
bilities of  the  company,  and  that  they  might  authorize  its  sale  at  auction 
by  the  party  selling  under  the  trust  deed. 


1S75.]  Harts  d  al  v.  Buovrx  ci  at  2!!7 

Statement  of  the  case. 

6.  Fiduciary— purchasing  at  party's  own  sale.  Where  the  property  of 
a  coal  company  was  sold  under  a  deed  of  trust  given  by  the  company, 
and,  after  a  sum  sufficient,  to  satisfy  the  trust  deed  was  realized,  the  remain- 
ing  property  was  also  sold,  by  the  consent  and  direction  of  the  directors, 
and  they  became  the  purchasers  of  all  the  property  at  such  sale:  Held, 
that  the  sale,  after  enough  was  raised  to  pay  the  debts  secured  by  the  trust 
deed,  was  void,  because  the  directors  as  to  such  property  were  the  ven- 
dors, and  they  could  not  purchase  of  themselves  or  at  a  sale  made  by  their 
authority. 

7.  Subrogation.  Where  the  directors  of  an  incorporated  company 
purchased  all  the  property  of  the  company  at  a  sale  under' a  deed  of  trust, 
the  main  part  of  which  was  sold  first  in  satisfaction  of  the  debts  secured, 
and  the  balance,  by  their  direction,  to  realize  money  to  pay  other  indebt- 
edness not  secured,  and  which  was  so  applied  by  them,  while  it  was  held 
that  the  sale  as  to  the  last  was  void,  yet,  on  bill  by  the  original  stock- 
holders against  the  directors  and  the  new  corporation  formed  by  them,  to 
set  aside  the  sale,  it  was  also  held,  that  the  directors,  having  paid  the  debts 
of  the  old  compaivy,  were  entitled  in  equity  to  be  subrogated  to  the  rights 
of  the  creditors  whose  debts  the}r  paid,  and  that  an  account  should  be 
taken  of  the  value  of  such  property  so  sold  after  satisfaction  of  the  trust 
deed,  and  the  balance,  after  deducting  the  amount  paid  by  them  on  the 
debts,  should  be  taken  as  a  fund  for  distribution  among  the  stockholders 
of  the  original  company. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Lyman  Lacf.y,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Jefferson  Brown,  Ezra 
Boren,  John  Howser,  Mark  W.  Barrett,  William  F.  Ryan, 
Abner  C.  Boyd,  Joel  B.  Paisley,  Hamilton  Tibbets.  Jesse 
Ferbis,  James  M.  Howser,  Samuel  Waters,  Robert  B.  Latham, 
Malon  R.  Hall,  Eli  Downey,  J.  Shelton  Randolph.  Martin 
Spitley  and  John  Hukill,  against  David  H.  Harts,  Frank 
Frorer,  Silas  Beason,  Ambrose  Miller  and  the  Lincoln  Coal 
Company.  The  object  of  the  bill,  the  facts  of  the  case  and 
the  proceedings  had,  are  stated  in  the  opinion  of  the  court, 
so  far  as  is  necessary  to  an  understanding  of  the  case. 

Mr.  E.  D.  Bllnn,  and  Messrs.  Rowell  &  Hamilton,  for 
the  appellants. 

Messrs.  Hoblitt  &  Foley,  and  Messrs.  Nelson  &  Roby, 
for  the  appellees. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  Lincoln  Coal  Company  was  first  organized  in  the 
year  1867,  under  the  general  incorporation  law  of  this  State, 
but  afterwards  became  incorporated  under  a  special  charter 
adopted  at  the  session  of  the  General  Assembly  of  1869.  The 
stock  was  divided  into  five  hundred  shares  of  $100  each. 
Three  hundred  were  sold  and  paid  for  in  full,  but  the  re- 
maining two  hundred  were  apportioned  among  the  stock- 
holders according  to  the  number  of  shares  each  held,  upon 
their  paving  $30  on  each  share.  Three  shares  were  subse- 
quently forfeited,  leaving  four  hundred  and  ninety-seven 
shares  to  represent  the  capital  stock  of  the  company. 

The  organization  proceeded  to  sink  a  shaft,  and  to  prepare 
for  mining  coal.  The  money  received  on  the  sale  of;  shares 
of  stock  was  expended,  and  debts  to  the  amount  of  from 
§23,000  to  $33,000  were  contracted  by  the  company.  Bonds 
of  the  corporation  were  issued  and  sold  to  Musick  to  the 
amount  of  $9400,  and  a  trust  deed  was  executed  to  him  on 
the  property  of  the  company  to  secure  the  payment  of  the 
same. 

These  bonds  matured  about  the  first  of  August,  1871,  and 
the  greater  portion  of  them  were  held  by  Musick  and  Hall, 
who  demanded  payment,  and  refused  to  extend  the  time  unless 
personal  security  was  given.  Prior  to  that  time,  the  property 
had  been  sold  under  a  decree  for  a  mechanic's  lien  for  $2000, 
and  there  was  other  indebtedness,  as  it  is  claimed,  over  the 
amount  of  assets  to  meet  the  same. 

Thereupon  the  directors  called  a  stockholders'  meeting, 
and  the  secretary  gave  each  shareholder  a  notice  thereof  and 
of  the  object  of  the  meeting.  It  was  held  on  the  first  of  Sep- 
tember, when  a  portion  of  the  stockholders  attended,  and  the 
condition  of  the  affairs  of  the  company  was  laid  before  them, 
and  a  proposition  was  submitted  that  each  shareholder  con- 
tribute his  proportion  of  the  amount  necessary  to  relieve  the 
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company  from  this  indebtedness,  and  they  were  requested  to 
severally  pay  such  sums.  The  property  was  advertised  and 
sold  on  the  23d  of  December,  1871,  and  Frorer  became  the 
purchaser,  for  the  amount  of  the  indebtedness  of  the  company, 
for  the  use  of  all  stockholders  who  should  join  in  forming  a 
new  company,  and  contributing  thereto  in  proportion  to  the 
stock  held  by  them  in  the  old  company. 

Before  this  sale  was  made,  Musick  and  appellants  entered 
into  a  written  agreement  that  he  should  sell  and  transfer  to 
them  forty-three  and  one-third  shares  of  stock,  and  assign  to 
them  fifty-two  bonds  of  the  company,  of  $100  each,  with  the 
interest  thereon,  and  a  promissory  note  executed  by  Frorer, 
Howser  and  Ezra  Boren,  to  Musick,  for  $3000,  with  ten  per 
cent  interest;  and  that  he  would  sell  the  property  of  the  com- 
pany, under  and  in  conformity  to  the  terms  of  the  trust  deed, 
as  soon  as  possible  after  the  first  of  August,  1871,  and  to  exe- 
cute proper  deeds  therefor. 

Appellants,  on  their  part,  agreed  to  execute  to  Musick  four 
promissory  notes — one  for  $2400  and  three  for  $2500  each — 
and  to  execute  a  mortgage  on  their  interest  in  the  coal  com- 
pany's property,  to  secure  the  payment  of  the  money.  They 
were  to  keep  Musick  harmless  on  account  of  an  agreement 
in  reference  to  the  note  he  assigned  to  them,  and  free  from 
liability  to  the  coal  company. 

After  the  property  was  sold,  and  purchased  by  Frorer, 
appellants  organized  a  new  company,  under  the  name  of  tine 
Lincoln  Coal  Mining  Company.  They  put  in  the  property 
thus  purchased  at  $80,000,  and  divided  the  stock  among 
themselves,  and  have  been  operating  it,  with  good  profits  and 
dividends,  ever  since. 

Appellees  filed  a  bill  against  appellants  and  Musick,  claim- 
ing that  the  sale  was  fraudulent  and  void;  that  the  company 
had  no  power  to  make  the  trust  deed  to  any  one,  and  especial lv 
to  a  director  of  the  company,  and  that  appellants  wrongfully 
combined  to  compel  a  sale  of  the  property,  and  to  become  the 
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purchasers,  and  thus  defraud  the  other  stockholders  out  of 
their  interest  in  the  property. 

Musick  filed  a  cross-bill,  alleging  that  he  was  induced  to 
sell  his  stock  to  appellants,  by  false  and  fraudulent  repre- 
sentations. Appellants  claim  that  the  company  was  hope- 
lessly insolvent,  and  without  means  to  pay  their  debts,  and 
without  credit,  and  that  the  property  had  been  sold  under  a 
decree  of  court,  and  that  the  time  for  redemption  would  soon 
expire,  and  that,  for  the  purpose  of  saving  the  means  they 
had  already  embarked  in  the  enterprise,  they  determined  to 
become  the  purchasers,  not  at  the  sum  clue  Musick,  but  at  a 
price  which  would  pay  all  the  creditors  of  the  company, 
and  then  organize  a  new  company,  giving  to  all  the  stock- 
holders the  opportunity  to  participate  in  the  new  organization, 
by  contributing  their  ratable  proportion  of  the  sum  necessary 
to  pay  the  purchase  price  they  had  paid  for  the  property. 

On  a  hearing,  the  court  below  dismissed  Mustek's  cross- 
bill, but  granted  the  relief  sought  by  complainants  in  the 
Original  bill.  The  court  decreed  a  rescission  of  the  sale,  and 
stated  the  principles  upon  which  an  account  should  be  stated, 
and  referred  it  to  the  master  to  state  the  account.  From  that 
decree  defendants  prosecute  this  appeal,  and  assign  various 
errors. 

Had  the  directors  legal  authority  to  borrow  money,  and  to 
execute  a  trust  deed  for  its  security  on  the  property,  or  a 
mortgage  with  a  power  of  sale?  Their  charter  authorizes 
them  to  contract  and  be  contracted  with;  to  sue  and  to  be 
sued.  And  the  eleventh  section  of  their  charter  expressly 
confers  the  power  to  borrow  money,  and  to  issue  notes  or 
bonds  for  the  same,  secured  by  mortgage.  See  Private  Laws 
1869,  vol.  2,  p.  837.  This,  then,  places  the  power  beyond  all 
question. 

Did  the  directors  have  power  to  borrow  money  of  one  of 
their  number,  and  execute  to  him  a  mortgage  on  the  corpo- 
rate property,  with  a  power  of  sale?  We  have  never  known 
it  questioned  that  a  director  or  stockholder  may  trade  with, 
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borrow  from  or  loan  money  to  the  company  of  which  lie  is  a 
member,  on  the  same  terms  and  in  like  manner  as  other  per- 
sons. He,  then,  had  power  to  loan  money  to  the  company, 
and  they  became  liable  to  pay  the  same.  But  in  doing  so, 
he  must  act  fairly,  and  be  free  from  all  fraud  and  oppression; 
and  he,  in  so  doing,  must  act  for  the  interest  of  the  company, 
and  impose  no  unfair  or  unreasonable  terms. 

In  this  case,  we  perceive  nothing  unfair  on  the  part  of 
Mustek.  The  company  had  expended  all  of  their  means, 
and  had  failed  to  realize  their  expectations,  and  had  reached 
a  point  at  which  the  enterprise  must  be  abandoned  unless 
means  could  be  procured  to  further  prosecute  the  work;  and, 
so  far  as  we  can  see,  there  was  nothing  reckless  or  unbusiness- 
like in  effecting  this  loan  for  the  time,  at  the  rate  of  interest 
or  on  the  security  given.  They  all  seem  to  be  according;  to  the 
usual  course  of  business.  *  *3j 

The  loan,  then,  having  been  fairly  made,  for  a  proper  pur- 
pose and  on  reasonable  terms,  we  fail  to  perceive  any  reason 
why  the  debt  could  not  be  collected  by  a  sale  of  a  sufficient 
amount  of  the  property  to  raise  the  necessary  sum;  but  it  is 
urged  that  the  other  directors  had  no  legal  right  to  purchase 
the  indebtedness  held  by  Musick,  and  to  have  the  property 
sold  to  meet  the  obligations  of  the  company  held  by  them. 
Angell  and  Ames  on  Corporations,  p.  214,  lay  it  down  as  a 
rule,  that  "the  managers  or  directors  of  a  corporation  are 
not  trustees  of  its  property  in  such  a  sense  as  to  disable 
them  from  purchasing  the  property  and  stock  belonging  to 
it,  with  the  same  effect  as  though  they  were  not  managers  or 
directors;"  and  such  is  undoubtedly  the  general  usage  with 
the  di rectors  of  all  corporations.  In  this  case,  appellants 
had  the  right  to  purchase  the  bonds  of  the  company,  and 
Music k's  stock  and  the  $3000  note;  nor  does  the  purchase, 
as  made,  raise  a  presumption  of  fraud,  nor  do  we  find  any 
proven. 

On  the  same  grounds,  and  for  the  same  reason,  the  pur- 
chase of  the  certificate  of  purchase,  under  the  decree  for  the 
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mechanic's  lien,  was  legal,  and  was  as  effective  as  if  it  had 
been  thus  acquired  by  a  stranger.  If  the  company  had 
possessed  money,  or  property,  or  any  assets  that  could  be 
converted  into  money,  with  which  to  redeem,  and  discharge 
the  debts,  then  these  purchases  would  have  been  in  bad 
faith;  but  there  were  no  such  means  —  the  company  was 
hopelessly  insolvent,  and  its  final  dissolution  was  at  hand. 
The  stockholders  had  been  called  together,  and  they  were 
urged  to  make  advances  in  proportion  to  the  stock  they 
severally  held,  and  thus  relieve  the  company  and  preserve  its 
existence,  but  this  they  refused  to  do;  and  as  it  could  not  be 
preserved,  and  must  come  to  an  end  by  a  sale  under  the 
power  in  the  trust  deed,  no  reason  is  perceived  why  appel- 
lants might  not  become  the  purchasers  at  the  sale. 

They  were  under  no  moral  or  legal  obligation  to  advance 
their  own  means,  pay  the  debts  and  preserve  the  property  for 
the  use  of  the  other  shareholders,  who  had  declined  to  join 
in  making  jjro  rata  advances  to  relieve  it  from  debt.  Appel- 
lants seem  to  have  acted  fairly,  as  they  purchased  at  a  sum 
sufficient  to  pay  all  the  debts  of  the  company.  They  chose 
to  do  so  rather  than  make  an  effort  to  obtain  all  of  the  prop- 
erty for  the  debts  secured  by  the  trust  deed  and  the  certificate 
of  purchase.  On  the  contrary,  they  gave  many  thousand 
dollars  more,  that  honest  creditors  might  be  fairly  paid,  and 
the  company  wrong  no  one.  This  does  not  have  the  appear- 
ance of  fraud.  Appellants  had  faith  that  the  enterprise  could 
be  carried  out  with  success,  and  that  they  could  thus  save 
the  means  they  had  advanced,  but  appellees,  by  the  course 
they  adopted,  manifested  an  entire  want  of  confidence  in 
its  ultimate  success.  They  were  even  offered  the  opportu- 
nity to  come  in,  for  a  considerable  period  afterwards,  and 
share  in  the  new  enterprise,  by  advancing  a  ratable  portion 
of  the  means,  but  they  ali  declined;  but  when  success  was 
achieved,  they  then  saw  the  advantages  they  had  lost,  and 
then  sought  to  set  aside  the  sale  and  have  the  property  re- 
stored to  the  old  company,  and  thus  reap  the  benefits  arising 
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from  the  enterprise  and  means  advanced  by  others.  To  do 
so,  they  should  show  fraud  or  a  want  of  power  to  make  the 
sale  or  the  purchase  by  appellants,  neither  of  which  has  been 
done. 

It  is  next  urged  that  the  sale  was  excessive;  that  when 
property  sufficient  to  pay  the  bonded  indebtedness  had  been 
sold,  the  sale  should  have  been  stopped.  The  first  offered 
and  sold  were  the  lands,  shaft,  railroad  tracks,  rails  and  mining 
rights,  etc.,  which  were  bid  in  at  $11,000,  which,  it  is  con- 
tended, brought  $70  more  than  the  bonded  debts.  Conceding 
this  to  be  true,  still  the  principal  thing  was  gone — the  land, 
shaft,  railroads  and  mining  rights.  The  remaining  property 
was  but  mere  chattels,  and  could  not  be  used  by  the  company 
for  the  purposes  for  which  they  were  acquired,  unless  other 
coal  lands  had  been  acquired,  and  a  new  enterprise  under- 
taken. 

When  the  company  had  thus  been  reduced  to  this  situation, 
what  was  the  plain,  moral  and  legal  duty  of  the  directors? 
Surely  every  person  would,  without  hesitation,  say,  sell  the 
remainder  of  the  property,  and  pay  the  debts  of  the  company. 
This  was  dictated  by  every  principle  of  justice  and  right.  To 
have  done  otherwise,  would  have  been  unjust  and  indefensi- 
ble. 

There  can  be  no  doubt  that  the  directors  had  the  power  to 
sell  the  property,  either  at  public  auction  or  at  private  sale; 
or,  if  they  chose,  they  could,  as  they  did,  authorize  Musick 
to  sell  it  at  auction.  In  this  there  is  no  lack  of  power;  but 
the  question  is,  whether  they  could  become  purchasers  at  their 
own  sale.  Until  the  bonded  debts  were  satisfied,  the  sale  was 
that  of  Musick  for  the  benefit  of  the  holders  of  the  bonds, 
forty  of  which  belonged  to  other  parties  than  appellants;  but 
when  the  sale  amounted  to  a  sufficient  sum  for  that  purpose, 
all  that  was  subsequently  sold  was  by  Musick  as  the  auctioneer 
of  appellants,  and  they  purchased  at  their  own  sale.  This 
they  could  not  do,  any  more  than  they  could  fix  a  price  on 
the  property,  and  appropriate  it  to  their  own  use,  which  the 
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law  has  never  sanctioned  with  persons  occupying  the  relation 
they  did  to  the  stockholders.  The  sale,  then,  of  property  over 
and  above  what  was  necessary  to  pay  the  bonded  indebtedness, 
was  void",  inasmuch  as  it  was  purchased  by  the  directors  of 
the  company. 

But  inasmuch  as  appellants  have  paid  large  sums  of  money 
to  satisfy  and  discharge  the  indebtedness  of  the  corporation, 
thev  have,  in  equity  and  at  law,  a  right  to  have  their  money 
refunded  ;  and  in  equity  they  should  be  subrogated  to  the 
rio'hts  of  the  creditors  whose  debts  they  have  paid,  and  should, 
in  the  final  settlement  and  accounting  with  the  stockholders, 
have  a  credit  for  the  sum  thus  paid:  and  they  should  be 
required  to  account  for  all  property  sold  by  Musick  after  lie 
had  sold  a  sufficient  amount  to  pay  off  and  discharge  the 
bonds,  at  its  value  as  may  be  shown  by  evidence  to  be  heard 
on  the  question,  and  if  the  property  was  of  greater  value 
than  the  amount  paid  by  them  on  the  debts,  the  balance 
should  be  treated  and  held  as  a  fund  for  distribution  among 
the  stockholders  in  the  original  company;  or  if  the  first  com- 
pany is  in  existence,  and  the  shareholders  desire  to  continue 
the  organization,  appellants  should  be  required,  after  deduct- 
ing their  proportional  share  according  to  the  amount  of  stock 
held  by  them,  to  pay  over  the  remainder  of  such  surplus  to 
the  directors  of  the  original  company.  Appellees  have  re- 
sorted to  equity  to  obtain  their  rights,  and  they  must  be 
required  to  do  equity;  and  the  distribution  of  the  fund  in 
the  manner  indicated,  is  equitable  aud  just. 

The  decree  of  the  court  below  is  reversed  and   the  cause 

remanded. 

Decree  reversed. 
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Samuel  D.  Porter 

v. 

James  McNabney  et  al. 

1.  Deed  op  trust — title  under  forged  assignment  after  satisfaction. 
Where  the  parties  in  interest  to  a  deed  of  trust  on  land,  given  to  secure 
the  purchase  money,  cancelled  the  notes  and  deed  of  trust,  and  wrote 
across  the  face  of  the  deed  "cancelled  in  full,"  when  it  was  returned  to  the 
grantor  in  such  deed,  who  thereupon  reconveyed  the  land  purchased  by  him 
to  the  original  owner,  and  the  hitler  procured  a  release  from  the  trustee,  in 
whom  was  the  legal  title,  of  all  his  interest  in  the  land,  and  sold  the  same 
to  a  bona  fide  purchaser,  and  the  trustee,  about  the  same  time,  having  in 
his  possession  a  copy  of  such  deed  of  trust,  and  copies  of  the  notes,  which 
were  forged,  with  a  forged  assignment  thereof,  transferred  the  same  to  a 
third  party  for  value,  who  caused  the  trust  deed  to  be  foreclosed  by  a  sale, 
and  became  the  purchaser:  Held,  on  bills  to  remove  clouds  from  the 
title  of  the  respective  parties,  that  the  purchaser  under  the  trust  deed,  it 
and  the  notes  held  by  him  being  forged,  acquired  no  title  to  the  land 
under  the  trustee's  sale  that  could  prevail  against  the  grantee  of  the  orig- 
inal owner. 

2.  Recording  law — when  purchaser  protected  by  facts  appearing  from 
record.  Where  the  record  of  deeds  showed  that  a  party  giving  a  deed 
of  trust  to  secure  the  purchase  money,  had  reconveyed  the  land  to  tiie 
former  owner  and  his  grantor,  and  a  release  of  the  land  by  the  trustee,  a 
purchaser  from  the  former  owner,  in  whom  the  record  showed  title,  will 
not  be  bound  to  examine  the  records  further  to  see  if  a  conveyance  had 
been  made  subsequently  to  such  release,  by  any  party  authorized  to  sell 
under  the  trust  deed,  as  the  record  showed  the  revocation  of  the  power  of 
sale,  and  such  purchaser  will  be  protected  against  any  sale  under  the  deed 
of  trust. 

3.  Deed  of  trust — sale  under  power  after  release.  After  the  trustee  in 
a  deed  of  trust  has  released  his  power  of  sale  by  a  formal  deed  of  release, 
the  party  named  as  his  successor,  to  exercise  the  power  in  case  of  his 
death  or  absence,  will  have  no  more  authority  to  make  a  sale  of  the  land 
conveyed  by  the  trust  deed  than  a  mere  stranger;  and  where  such  release 
is  recorded  before  such  a  sale,  a  purchaser  of  the  land  from  the  owner 
will  not  be  bound  to  search  the  record  of  deeds  to  see  if  a  conveyance  has 
been  made  under  the  power  after  its  release. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  filed  by  James  McNabney, 
James  Hood  and  Robert  Hood,  against  Samuel  D.  Porter, 
Philip  C.  Taylor  and  Alexander  M.  Wilson,  to  remove  a  cloud 
from  the  title  to  a  certain  half  section  of  land  claimed  by  the 
complainants.  The  defendants  Porter  and  Taylor,  after 
answering  the  bill,  filed  their  cross-bill,  making  MoNabney, 
the  Hoods,  Wilson,  Murray  A.  Carter  and  Julian  Carter  de- 
fendants, to  have  the  complainants'fblaim  set  aside  as  a  cloud 
on  their  title.  The  material  facts  are  substantially  stated 
in  the  opinion  of  the  court. 

Mr.  James  M.  Dill,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  contestants  each  claim  the  land  involved  in  this  litiga- 
tion, in  fee  simple,  and  each  party  is  seeking  to  have  the  title 
of  the  other  set  aside  as  a  cloud  upon  his  own  title. 

The  land  originally  belonged  to  James  McNabney,  he  hav- 
ing purchased  it  from  the  government.  On  the  19th  day  of 
July,  1870,  he  conveyed  it  to  Alexander  M.  Wilson.  After- 
wards, on  the  27th  day  of  that  month,  Wilson,  his  wife  join- 
ing with  him,  conveyed  the  land  to  Murray  A.  Carter.  On 
the  same  day,  Murray  A.  Carter  made  a  deed  of  trust  on  it  to 
his  brother,  Julian  Carter,  to  secure  to  Wilson  $4000,  evi- 
denced by  a  promissory  note  of  even  date,  payable  to  the 
order  of  Wilson  three  years  after  date,  and  six  small  notes 
for  the  semi-annual  interest  thereon,  which  deed  of  trust  was 
conditioned  for  the  payment  of  the  several  notes  as  they  be-. 
came  due.  and  the  taxes  on  the  real  estate.  On  condition 
broken,  it  was  provided  the  trustee  named  should  make  sale 
of  the  land  at  the  east  front  door  of  the  court  house  in  the 
city  of  St.  Louis,  and  in  case  of  the  death  or  absence  of  the 
trustee,  the  sheriff  of  St.  Louis  county  should  make  the  sale, 
after  giving  the  prescribed  notice. 


1875.]  Porter  v..  McNabney  et  til.  237 


Opinion  of  the  Court. 


The  deed  of  trust  was  recorded  in  the  proper  office  in  Alex- 
ander county,  where  the  land  is  situated,  on  the  2d  day  of 
August,  1870,  as  appears  by  the  file  mark  on  the  back  of  the 
original  deed.  All  the  other  conveyances  were  recorded  in 
the  proper  office. 

It  is  claimed  that  Murray  A.  Carter  and  Wilson,  by  their 
mutual  agreement,  on  the  13th  day  of  October,  1870,  can- 
celled the  notes  and  deed  of  trust,  and  then  wrote  across  the 
face  of  the  deed  the  words  "cancelled  in  full;"  that  it  was 
then  returned  to  Murray  A.  Carter,  who  thereupon  reconvened 
the  premises  to  Wilson,  which  deed  was  recorded  in  Alex- 
ander county,  on  the  14th  day  of  October,  1870.  Afterwards, 
on  the  30th  dav  of  November  following,  it  is  alleged  Wilson, 
in  order  to  perfect  his  title  of  record,  procured  from  Julian 
Carter  a  deed  of  release  of  all  his  title  to  the  lands  under  the 
deed  of  trust,  which  latter  deed  was  filed  in  the  proper  office 
on  the  5th  day  of  December  thereafter.  On  the  16th  day  of 
September,  1871,  Wilson  and  his  wife,  by  deed  containing  full 
covenants  of  warranty,  conveyed  the  premises  to  appellees. 

The  bill  charges  that  Porter  surreptitiously  obtained  pos- 
session of  the  deed  of  trust,  after  it  had  been  cancelled  by  the 
parties  in  interest,  and  notes  secured  by  it,  with  the  forged  in- 
dorsement of  Wilson  upon  them,  and,  pretending  to  be  the  legal 
owner,  and  to  have  the  right  to  have  the  land  sold  under  the 
provisions  of  the  deed  of  trust,  to  satisfy  the  indebtedness 
secured  thereby,  procured  the  sheriff  of  St.  Louis  county  to 
advertise  and  sell  the  land.  At  that  sale  Porter  became  the 
purchaser  of  the  property,  and  on  the  8th  of  June,  1871,  he 
received  a  trustee's  deed  from  the  sheriff  of  St.  Louis  countv. 
which  purports  to  convey  to  him  the  land  under  the  power 
contained  in  the  deed  of  trust.  This  deed  was  also  recorded 
in  the  proper  office  in  Alexander  county,  and  it  is  charged  to 
be  a  cloud  on  the  title  of  appellees'  land. 

The  defense  is,  that,  in  September,  1870,  Julian  Carter 
came  to  Porter,  having  in  his  possession  the  several  notes, 
with  Wilson's  indorsement  thereon,  and  the  deed  of  trust  by 
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which  they  were  secured,  and,  representing  he  was  the  owner, 
applied  to  him  for  a  loan,  and  that  Porter  loaned  him  $1420, 
to  be  repaid  in  thirty  days,  with  interest,  and  to  secure  the 
payment,  Julian  Carter  then  delivered  to  him  the  notes  and 
iitiad  of  trust,  to  be  held  by  him  as  security,  upon  the  express 
understanding,  it*  default  should  be  made  in  the  payment  of 
the  money  loaned,  Porter  should  be  the  absolute  owner  of  the 
securities. 

Julian  Carter  failed  to  pay  his  indebtedness  to  Porter,  and 
Murray  Carter  "having  made  default  in  the  payment  of  the 
notes  secured  by  the  deed  of  trust,  Porter,  in  the  absence  of 
Julian  Carter,  the  trustee,  who  had  then  left  the  State,  pro- 
cured the  sheriff  of  St.  Louis  county  to  sell  the  property 
under  the  power  contained  in  the  deed  of  trust,  at  which  sale 
Porter  purchased  the  property.  It  is  the  title  thus  acquired 
under  the  trustee's  sale  that  Porter  now  insists  is  the  better 
title.  In  the  cross-bill  filed  by  Porter,  it  is  charged  the  con- 
veyance made  by  Murray  Carter  to  Wilson  on  the  13th  day  of 
October,  1870,  and  the  deed  of  release  made  by  Julian  Car- 
ter with  a  view  to  aid  Wilson's  title,  were  made  in  fraud  of 
his  rights,  and  are  a  cloud   upon   his  title. 

The  testimony  given  on  the  trial  is  singularly  conflicting, 
and  presents  a  curious  state  of  facts.  Wilson  and  Porter  are 
the  principal  witnesses  in  the  case,  and  while  there  is  great 
conflict  in  their  testimony,  there  is  nothing  introduced  into 
the  record  that  impeaches  the  character  of  either  of  them. 

Whether  the  notes  were  ever  indorsed  by  Wilson,  and  who 
in  fact  had  possession  of  the  original  deed  of  trust,  are  ques- 
tions to  which  the  evidence  affords  no  satisfactory  answers. 

Wilson  positively  denies  he  ever  indorsed  the  notes.  Ac- 
cording to  his  testimony,  he  first  heard,  about  the  8th  of  Oc- 
tober, 1870,  that  Porter  claimed  to  have  the  notes  in  his  pos- 
session, with  his  indorsement  upon  them.  He  went  to  the 
office  of  Porter  and  demanded  to  see  the  notes,  and,  on  their 
production,  told  Porter  it  was  not  his  indorsement.  Lacy 
corroborates  Wilson   in   this   statement.     In  addition  to  the 
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direct  notice,  he  gave  notice  by  publication  in  a  public  news- 
paper, that  the  notes  in  Porter's  hands  had  been  procured 
from  him  without  consideration,  and  that  he  had  never  in- 
dorsed them. 

There  is  no  evidence  in  the  record  that  the  indorsement  on 
the  back  of  the  notes  was  in  the  handwriting  of  Wilson. 
There  is  some  testimony,  however,  tending  to  show  he  admit- 
ted he  had  indorsed  the  notes,  but  it  is  not  of  a  satisfactory 
character. 

As  to  the  custody  of  the  deed  of  trust,  Wilson  states  most 
positively  he  had  it  in  his  possession  in  the  month  of  Octo- 
ber, 1870,  when  he  made  the  cancellation  on  the  face  of  it. 
He  says  he  then  gave  it  up  to  Murray  Carter,  the  maker  of  the 
deed.  On  the  other  hand.  Porter  is  equally  as  positive  in  his 
statement,  that  after  he  first  received  the  deed  of  trust,  in 
August,  1870,  it  remained  all  the  time  in  his  possession  until 
about  the  10th  or  11th  of  April,  1871.  He  assigns  as  a  rea- 
son why  Wilson  could  not  have  had  it  in  October,  1870,  that 
it  was  locked  up  in  the  sub-treasury  of  his  safe.  The  only 
person,  besides  himself,  that  had  access  to  the  safe,  Avas  Hill, 
his  business  partner,  who  was  produced  as  a  Avitness,  and  tes- 
tified it  was  in  the  safe. 

In  March,  1871,  Porter  requested  Julian  Carter  to  sell  the 
property  under  the  deed  of  trust,  which  he  did.  Porter  be- 
came a  purchaser  at  that  sale,  and  the  trustee  made  him  a 
deed  of  the  property.  Julian  Carter  was  going  to  Alexander 
county,  and  proposed  to  take  the  deed  with  him  and  have  it 
recorded,  to  which  proposition  Porter  assented,  and  gave  him 
the  money  to  pay  the  recording  fees.  He  also  proposed  to 
take  the  deed  of  trust,  saying  he  would  return  it  with  the 
other  deed  when  it  should  be  recorded.  Porter  gave  it  to 
him.  This  was  the  last  that  Avas  ever  heard  of  either  of  the 
deeds.  Carter  never  left  the  deed  for  record,  and  neither  re- 
turned it  nor  the  deed  of  trust,  so  far  as  this  evidence  shows. 
It  was  in  consequence  of  this  breach  of  faith  on  the  part  of 
Julian    Carter  that  Porter   afterwards  procured  Tavlor,  the 
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sheriff  of  St.  Louis  county,  to  make  another  sale  of  the  prop- 
erty. 

What  seems  to  be  conceded  by  both  parties  to  be  the  origi- 
nal deed  of  trust,  is  certified  to  this  court  with  the  record. 
It  was  produced  on  the  trial  by  Porter.  After  the  second 
sale,  he  says  Murray  Carter  handed  to  him  the  old  deed  of 
trust.  He  opened  it.  and  asked  him  who  had  been  scribbling 
on  it.  Carter,  in  reply,  said  it  had  been  laying  on  his  table, 
and  some  parties  had  been  figuring  on  it,  and  he  saw  it.  and 
brought  it  around  to  him.  He  further  said,  there  was  some 
writing  on  it,  and  that  he  had  used  a  preparation  to  take  it 
off,  but  that  the  writing  did  not  amount  to  anything. 

On  inspection,  we  discover  no  writing  on  the  deed  other 
than  the  file  mark  on  the  back,  except  on  the  face,  where 
Wilson  says  he  wrote  the  words  "cancelled  in  full."  Evi- 
dently an  attempt  had  been  made  by  some  one  to  efface  what 
had  been  written  there,  but  a  part  of  it  is  still  distinctly  leg- 
ible. We  can  read  "Oct.  13,  1870,"  distinctly,  and  then  fol- 
lows another  word  badly  defaced,  but  it  appears  to  be  either 
"cancelled"  or  "satisfied"  "in  full."  Before  "'A.  Carter."  some 
letter  or  word  has  been  erased,  but  we  can  not  detect  what  it 
was. 

It  is  not  shown  that  Wilson  ever  had  the  original  deed  in 
his  possession  after  he  gave  it  up  to  Murray  Carter,  or  that  he 
had  any  opportunity  to  do  the  writing  upon  it  after  that  time. 
If  this  writing  was  mere  scribbling,  casually  done  by  some 
one  in  Murray  Carter's  office,  it  is  a  singular  coincidence  that 
it  contains  some  of  the  words,  the  exact  date,  on  the  face  of 
the  deed,  that  Wilson  says  he  wrote  on  the  13th  day  of  Octo- 
ber, 1870.  What  purpose  could  Murray  Carter  have  had  in 
view  in  using  a  preparation  to  remove  the  writing,  if  it  were 
accidental  scribbling? 

That  Porter  had  a  deed  in  his  office  that  purported  to  be  the 
original  deed  of  trust,  there  is  no  reason  to  doubt.  It  is  posi- 
tively sworn  to  by  him,  and  we  have  no  reason  to  reject  his 
testimony.     It  appears  to  have  been  honestly  given,  and  so 
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far  as  we  can  know,  he  is  a  man  of  character.     But  can  it  be 
possible  it  is  the  deed  found  in  the  record? 

The  deed  Porter  had  in  his  safe  so  long:,  he  gave  to  Julian 
Carter  when  he  went  to  Alexander  county,  and  unless  the 
deed  exhibited  is  the  one,  it  has  never  been  seen  since.  The 
one  in  evidence,  which  is  undoubtedly  the  original  deed. came 
to  the  possession  of  Porter  from  Murray  Carter,  to  whom  Wil- 
son says  he  surrendered  it  when  they  cancelled  it.  There  is 
nothing  in  all  the  evidence  that  shows  the  deed  of  trust 
Murray  Carter  gave  back  to  Porter  with  the  scribbling  upon 
it,  was  the  one  he  had  intrusted  to  the  care  of  Julian  Carter, 
to  take  with  him  to  Alexander  county. 

It  is  said  Murray  and  Julian  Carter,  when  last  heard  from, 
were  in  Texas.  Their  testimony  would  seem  to  be  all  im- 
portant in  this  case,  but  it  has  not  been  taken  by  either  party. 

The  contemporaneous  circumstances  in  proof  may  throw 
some  light  upon  this  transaction.  The  witness  Hewett  savs 
Julian  Carter  could  write  several  different  kinds  of  writing, 
and  that  he  forged  a  note  on  him  for  §100.  Wilson  says 
Julian  Carter  bore  a  good  reputation  up  to  July,  1870,  but 
that  his  reputation  began  to  wane  very  fast  from  that  time. 
The  only  way  this  testimony  can  be  reconciled  without  im- 
puting perjury  to  some  of  the  witnesses,  which  we  have  no 
purpose  to  do,  is  upon  the  hypothesis  that  the  deed  of  trust 
Porter  had  in  his  office  so  long  was  spurious,  and  that  when 
it  was  intrusted  to  Julian  Carter  it  was  spirited  away.  What 
design  had  he,  and  for  what  purpose  could  he  have  desired  to 
take  the  deed  of  trust  with  him  to  Alexander  county?  It 
had  no  connection  with  the  business  in  hand,  and  if  there 
was  no  history  connected  with  it  which  it  was  desirable  to  con- 
ceal, there  could  be  no  reason  why  he  did  not  return  it  to 
Porter. 

Rather  than  believe  any  of  the  testimony  given  in  this  case 
was  deliberately  and  corruptly  false,  we  would  prefer  to  adopt 
the  conclusion  there  must  have  been  two  sets  of  notes  as  well 
as  duplicate  deeds. 

16 — 77  th  III. 
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Wilson  is  positive  he  destroyed  one  set  at  the  time  he  made 
the  cancellation  on  the  face  of  the  deed,  and  they  had  not 
been  indorsed.  Another  set  is  now  produced  by  Porter  with 
what  purports  to  be  "Wilson's  indorsement  upon  them. 

Who  practiced  the  fraud  upon  Porter,  we  have  now  no 
means  of  knowing,  other  than  from  mere  conjecture.  It  is 
clear  appellees  had  no  connection  with  it,  and  are  in  no  way 
responsible  for  it. 

On  the  hypothesis  the  notes  or  the  indorsements  thereon, 
and  the  deed  of  trust  in  the  hands  of  Porter,  were  forgeries, 
he  could  acquire  no  title  to  the  property  under  the  trustee's 
sale  that  could  prevail  against  the  title  of  the  grantees  of  Wil- 
son, who  purchased  in  good  faith  for  a  valuable  consideration. 

But  there  is  another  view  of  the  case  which,  we  think,  can 
be  maintained.  In  the  condition  the  record  is  shown  to  be, 
appellees,  with  great  justice,  could  be  regarded  as  innocent 
purchasers,  for  value,  and  hence  entitled  to  protection. 

On  examination  of  the  record,  it  would  be  discovered  the 
premises  had  been  reconveyed  to  Wilson  by  Murray  A.  Car- 
ter, the  grantor  in  the  deed  of  trust,  and  a  release  of  the  legal 
title  had  been  given  by  Julian  Carter,  the  trustee  in  whom  it 
had  been  in  trust  for  the  parties  interested.  What  reason  can 
there  be  whv  the  purchasers  might  not  presume  the  convey- 
ance and  the  release  had  been  rightfully  made?  Clearly, 
thev  were  under  no  obligation  to  examine  the  records  further, 
to  ascertain  whether  the  trustee  had  made  any  subsequent 
conveyance  of  the  property. 

There  was  absolutely  nothing  on  the  record  that  disclosed 
to  the  purchasers  the  fact  Porter  claimed  any  interest  in  the 
property,  save  the  deed  from  Taylor,  the  sheriff  of  St.  Louis 
county,  who  assumed  to  be  exercising  a  power  derived  from 
the  deed  of  trust.  Conceding  they  were  bound  to  take  notice 
of  a  deed  made  by  one  apparently  a  stranger  to  the  title,  still 
thev  would  hardly  be  expected  to  search  the  record  for  the 
execution  of  a  power  which  the  record  showed  had  previously 
been  revoked.     The  trustee  having  released    his  power  con- 
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tained  in  the  deed  of  trust,  what  authority  had  the  sheriff 
of  St.  Louis  county,  as  his  successor  in  the  trust,  to  make 
sale  of  the  property?  While  that  release  remained  in  force, 
it  is  plain  no  authority  existed  in  the  successor  in  the  trust 
to  make  any  sale  of  the  property,  and  his  deed  was  no  more 
effectual  to  pass  the  title  than  would  be  the  deed  of  a  mere 
stranger.  Whatever  rights  Porter  may  have  had  in  the  lands 
embraced  in  the  deed  of  trust,  he  ought  to  have  asserted  in 
the  courts  of  this  State,  where  the  lands  are  situated,  before 
the  rights  of  bono,  fide  purchasers  intervened.  He  had  notice 
in  apt  time  of  all  the  principal  facts,  but  he  has  lain  by  until 
superior  equities  have  arisen  which  must  prevail. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


James  Phillips 

V. 

Alfred  A.  North  et  iw. 

1.  Fraudulent  conveyance — as  to  subsequent  creditors.  Where  a  1ms- 
baud  and  wife  convey  land,  the  title  to  which  is  in  the  husband,  to  a  third 
party,  who  conveys  the  same  to  the  wife,  it  will  not,  in  the  absence  of 
proof  of  fraud  in  fact,  be  deemed  fraudulent  in  law  as  to  subsequent  cred- 
itors of  the  husband. 

2.  Same — having  property  equitably  belonging  to  wife  conveyed  to  her. 
Where  a  husband  exchanged  a  lot  belonging  to  his  wife  for  other  lots, 
but  took  the  deeds  therefor  to  himself  without  his  wife's  consent,  and 
afterwards,  at  her  request,  they  both  conveyed  them  back  to  the  original 
owner,  and  had  him  convey  the  same  to  the  wife:  Held,  in  the  absence 
of  proof  of  an  intention  to  defraud  creditors,  or  that  the  arrangement  was 
entered  into  with  a  view  of  incurring  debts  intending  not  to  pay  them, 
that  the  law  would  not  infer  fraud  from  these  facts. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zanr.  Judge,  presiding. 
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This  was  a  creditor's  bill,  filed  by  James  Phillips  against 
Alfred  A.  North  and  America  North,  his  wife.  The  facts  of 
the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  N.  M.  Broad  welt.,  for  the  appellant. 

Messrs.  McClernand  &  Keyes,  and  Mr.  William  Pres- 
cott,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  bill  in  this  case  alleges  that  appellee  Alfred  A.  North 
was  the  owner  in  fee,  on  the  second  day  of  February.  1869, 
of  certain  lots  in  the  city  of  Springfield,  and  that  he  and  his 
wife,  on  that  day,  conveyed  the  same  to  Allen,  who,  at  the 
same  time,  conveyed  them  to  North's  wife.  On  the  fourth 
day  of  the  following  June,  appellant  recovered  a  judgment 
against  North  for  $5422.58,  which  is  still  in  force  less  $4000, 
which  last  named  sum  was  paid  on  the  judgment;  that  execu- 
tion had  been  issued,  and  returned  no  property  found;  that 
on  the  second  day  of  July,  1869,  appellees  sold  and  conveyed 
these  lots  to  Black,  who  conveyed  therefor,  at  the  same  time, 
lot  10  in  block  4,  to  Mrs.  North.  The  bill  prays  that  this 
last  named  lot  be  subjected  to  sale,  and  the  satisfaction  of 
appellant's  judgment. 

Mrs.  North  answered,  setting  up  as  a  fact  that  her  husband 
was  not  the  owner  of  the  first  named  lots,  but  that  she,  on 
the  30th  of  September,  1857,  was  the  owner  of  a  lot  in  Mitch- 
ell's addition  to  Springfield,  and  afterwards,  being  desirous 
to  exchange  it  for  the  lots  first  named  in  the  bill,  she  author- 
ized her  husband  to  make  the  exchange,  which  he  did  in 
May,  1867,  when  she  and  her  husband  conveyed  the  lot  to 
Allen,  and  he  conveyed  the  lots  to  her  husband  without  right 
or  authority;  that,  on  account  of  sickness  and  death  in  their 
familv,  she  ^ave  but  little  attention  to  business,  and  did  not 
learn  that  the  deed  was  so  made  for  a  considerable  time  after- 
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wards,  but  immediately  on  discovering  the  fact,  she  objected, 
and  took  steps  to  have  the  matter  corrected  ;  that  on  the  2d 
of  May,  1869,  she,  with  her  husband,  reconveyed  the  lots  to 
Allen,  and  he  conveyed  them  to  Mrs.  North  ;  that  on  the  3d 
day  of  July  she  and  her  husband  conveyed  the  lots  to  Black 
in  exchange  for  the  lot  in  controversy;  that  the  conveyances 
were  not  made  to  hinder  and  delay  creditors,  but  were  bona 
fide.  North  answered,  and  set  up,  in  substance,  the  same 
facts. 

It  was  admitted,  on  the  trial,  that  there  was  due  on  the 
judgment  $1753;  that  the  judgment  was  recovered,  execu- 
tion issued,  and  returned  as  stated  in  the  bill,  and  the  indebt- 
edness for  which  the  judgment  was  rendered  was  truly  stated 
in  the  bill,  but  there  was  no  other  evidence  heard  on  the  trial. 
The  court  dismissed  the  bill,  and  decreed  the  costs  against 
complainant,  and  he  appeals  to  this  court. 

The  only  question,  as  we  understand  this  record,  is,  whether 
the  fact  that  North,  some  months  before  this  judgment  was 
rendered,  was  the  apparent  owner  of  the  lots  given  in  exchange 
for  the  one  in  controversy,  and  conveyed  to  Allen,  which  he 
conveyed  back  to  North's  wife,  is  a  fraud  'in  law  upon  his 
creditors.  The  bill  charges  fraud,  and  it  is  denied,  and  on 
that  issue  there  is  no  proof.  Mrs.  North  admits  that  the  con- 
veyance was  made  from  Allen  to  her  husband,  but,  as  a  part 
of  the  admission,  she  states  that  her  property  paid  for  the  lots, 
and  the  deed  was  wrongfully  made  to  him.  It  abundantly 
appears,  from  the  sworn  and  uncontradicted  answers  of  the 
defendants,  that  the  property  given  in  exchange  for  the  lot 
in  controversy,  was  owned  by  Mrs.  North,  paid  for  with  money 
derived  from  a  source  other  than  from  her  husband.  If  this 
be  true,  and  it  is  not  controverted,  then,  in  equity,  she  was 
the  undoubted  owner  of  this  lot,  and  the  unauthorized  con- 
veyance to  her  husband  rendered  him,  in  equity,  her  trustee, 
which  would  have,  on  a  proper  application,  compelled  him  to 
convey  to  her  ;  and,  holding  in  trust  for  her,  he  had  the  legal 
right  to   reconvey  to  Allen,  and  have  him  transfer  the  legal 
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title  to  Mrs.  North,  and    thus   unite  the  legal  and  equitable 
title  where  it  belonged. 

No  fraud  having  been  proved,  will  the  law  imply  fraud 
from  the  facts  appearing  in  tin's  record?  We  think  not.  It 
appears  that  Mrs.  North  was  the  owner  of  the  property 
exchanged  with  Allen,  and  was  the  owner  of  that  o;iven  in 
exchange  for  this.  But  if  it  were  not  so,  in  the  case  of  Sweeney 
v.  Damron,  47  111.  450,  and  McLauriew  Part  low,  53  111.  340, 
it  was  held  that  a  husband,  having  the  legal  title  to  lands  of 
his  wife,  purchased  with  the  means  of  the  wife,  may  exchange 
such  lands  for  other  real  estate  and  have  the  deed  made  to 
her.  and  equity  will  uphold  such  title  in  the  wife  as  against 
creditors,  if  they  were  not  misled,  by  the  title  being  in  the 
husband,  to  give  him  credit.  These  cases  are  in  principle  the 
same  as  this,  and  govern  it.  In  the  former  of  these  cases  it 
was  held,  that  a  husband  not  in  embarrassed  circumstances 
may  settle  property  on  his  wife  by  conveying  it  to  a  trustee 
for  her  use,  or  by  purchase  and  having  it  conveyed  directly 
from  the  vendor  to  her.  Even  if  the  property,  in  law  and 
equitv,  belonged  to  North  when  he  conveyed  to  Allen,  and 
took  a  deed  back  to  his  wife,  under  that  decision  appellant 
has  shown  no  fraud  as  to  him,  and  the  transaction  would  be 
sustained. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


J.  W.  Jefferson 

V. 

George  W.  Kennard. 

1.  Amendment— changing  character  of  bill.  Where  a  bill  for  the  spe- 
cific performance  of  a  contract  of  sale  was  amended  by  setting  up  false 
and  fraudulent  representations,  not  discovered  to  be  false  until  after  the 
filing  of  the  original  bill,  and  praying  for  a  rescission  of  the  contract: 
Held,  that  the  amendment  was  properly  allowed. 
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2.  Phactice — waiving  sworn  answer  in  amended  bill.  Where  the  orig- 
inal bill  required  an  answer  under  oath,  which  was  filed,  and  afterwards 
the  complainant  filed  an  amended  bill,  setting  up  new  matter  and  dispens- 
ing with  a  sworn  answer:  Held,  that  such  waiver  would  not  affect  the 
answer  under  oath  already  filed,  and  extended  only  to  the  new  matter  set 
up  in  the  amended  bill. 

Appeal  from  the  Circuit  Court  of  Champaign  county  ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  George  W.  Kennard 
against  J.  W.  Jefferson,  the  First  National  Bank  of  Cham- 
paign, and  William  Howard.  The  object  of  the  bill  and 
facts  of  the  case  appear  in  the  opinion.  Jefferson  alone  ap- 
pealed. 

Messrs.  Sweet  &  Day,  for  the  appellant. 

Mr.  Thomas  J.  Smith,  for  the  appellee. 

Mr.  Justice  Sheedon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Kennard,  the  ap- 
pellee, for  an  injunction  and  relief,  the  case  made  by  the  bill 
being  substantially  this  :  That  on  the  9th  day  of  August, 
187'2,  Jefferson  and  Howard,  dealers  in  wool,  contracted  to 
sell  to  Kennard,  a  dry  goods  dealer,  a  quantity  of  wool  in 
sacks,  for  Si 4,000,  $2500  thereof  cash  in  hand,  $3500  in  dry 
goods,  and  a  piece  of  land  taken  at  $1000,  and  the  remainder 
to  be  paid  as  soon  as  the  wool  could  be  shipped  to  market, 
inspected,  sold,  and  returns  of  sale  made  ;  that,  for  the  making 
of  the  cash  payment  of  $2500,  it  was  arranged  that  Kennard 
should  give  his  check  for  that  amount  to  Jefferson,  on  the 
First  National  Bank  of  Champaign,  to  meet  which  the  wool 
should  be  shipped  to  Philadelphia  in  the  name  of  Kennard, 
the  bill  of  lading  be  issued  to  him,  and  he  should  draw  upon 
the  consignees  in  favor  of  the  bank  for  the  amount  of  the 
cheek  ;  the  arrangement  was  with  the  assent  of  the  bank. 
Kennard  accordingly,  on  August    9th,  gave  to  Jefferson  his 
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check  on  the  bank  for  the  $2500,  and  the  latter  immediately 
presented  it  to  the  bank,  which  honored  it,  giving  Jefferson 
credit  therefor  on  the  books  of  the  bank.  On  the  same  day, 
August  9,  Kennard  delivered  to  Howard  the  $2500  worth  of 
dry  goods  and  executed  to  him  a  deed  for  the  land. 

On  the  next  day,  August  10,  the  wool  was  loaded  on  cars 
for  shipment  by  Jefferson,  at  which  time  Kennard  required 
the  wool  should  be  turned  over  to  him,  be  shipped  by  him, 
and  the  bill  of  lading  be  issued  to  him  ;  this  Jefferson  refused, 
and  shipped  the  wool  in  his  own  name. 

The  bill  was  to  restrain  the  bank  from  paying  to  Jefferson 
or  Howard  this  $2500,  and  was  filed  August  13,  1872. 

Subsequently,  October  24,  1872,  the  bill  was  amended,  set- 
ting up  fraud  in  the  sale,  in  the  making  of  false  and  fraudu- 
lent representations  in  regard  to  the  grades  and  quality  of 
the  wool,  and  praying  for  a  rescission  of  the  contract  of  sale. 
Howard  and  the  bank  were  defaulted,  and  a  decree  pro  con- 
fesso  entered  against  them. 

Upon  hearing  on  proofs  taken,  as  to  Jefferson,  the  circuit 
court  decreed  the  relief  sought,  and  Jefferson  appealed  from 
the  decree. 

It  is  insisted  that  the  court  below  erred  in  overruling  ap- 
pellant's motion  to  strike  the  amended  bill  from  the  files. 

The  original  bill  contained  the  prayer  that,  upon  final  hear- 
ing, the  court  would  decree  that  Jefferson  pay  Kennard  "the 
proceeds  of  the  sale  of  said  wool,  after  deducting  the  amount 
yet  remaining  unpaid  by  orator;  or,  in  default  of  his  so  doing, 
require  him  and  the  said  Howard  to  pay  orator  the  amount 
of  the  said  o-oods,  and  order  and  decree  that  the  said  bank 
shall  refund  and  pay  back  to  orator  the  said  sum  of  $2500, 
and  for  further  relief,"  etc.  It  is  objected,  that  there  was 
in  the  amended  bill  an  entire  change  in  the  relief  asked,  and 
that  the  defendant  should  not  be  permitted  to  change  the 
prayer  of  his  bill  from  one  for  a  specific  performance  to  one 
for  a  rescission:  that  the  original  bill  was  in  affirmance  of  the 
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contract,  and  concluded  the  right  of  defendant  to  have  a 
rescission. 

Waiving  the  question  as  to  the  mode  of  taking  advantage 
of  such  an  objection  by  motion  to  strike  the  amended  bill 
from  the  files,  we  see  no  force  in  the  objection.  At  the  time 
of  the  filing  of  tlte  original  bill,  the  falsity  of  the  alleged 
fraudulent  representations  had  not  been  discovered.  Such 
discovery  was  not  made  until  afterward,  after  the  arrival  of 
the  wool  at  market,  and  after  it  had  been  there  graded,  and 
the  true  grades  and  quality  ascertained.  After  such  subse- 
quent discovery  of  the  falsity  of  the  representations  which 
had  been  made,  the  court  very  properly  allowed  an  amend- 
ment of  the  bill,  setting  up  the  same,  and  asking  for  a  rescis- 
sion of  the  contract,  and  any  right  of  rescission  for  such  rea- 
son would  not  be  concluded  by  the  original  bill. 

There  is  nothing  in  the  point  made.  that,  as  the  original 
bill  did  not  waive  the  answer  under  oath,  and  as  such  an 
answer  had  been  made  before  the  bill  was  amended,  that  the 
amended  bill  improperly  waived  an  answer  under  oath. 

Such  waiver  would  not  affect  the  answer  under  oath  which 
had  already  been  made;  it  would  only  extend  and  apply  to 
the  answer  to  the  new  matter  set  up  in  the  amended  bill. 

It  is  claimed  bv  appellant  that  the  facts  in  the  case  do  not 
support  the  findings  of  the  court  and  justify  the  decree. 

There  was  a  conflict  of  testimony;  that  of  appellee  would 
support  the  decree,  but  it  was  contradicted  by  the  evidence 
of  appellant  and  Howard.  The  two  latter  were  unsupported 
bv  any  other  evidence.  The  testimony  of  appellee  was  cor- 
roborated to  some  extent  by  that  of  the  president  and  the 
cashier  of  the  bank. 

The  question  was  one  of  the  credibility  of  witnesses.      We 

are  satisfied  with  the  finding  of  the  circuit  court,  and  affirm 

the  decree. 

Decree  affirmed. 
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George  Carpenter 

V. 

Elisiia  C.  Jennings  et  al. 

1.  Right  of  way — compensation  to  be  made  loithout  regard  to  benefits. 
Under  section  13  of  article  2  of  the  constitution  of  1870,  the  full  value 
of  land  taken  for  a  public  highway  must  he  paid  in  money,  alone,  disre- 
garding all  benefits  and  advantages  that  may  result  to  that  portion  of  the 
owner's  land  not  taken,  by  reason  of  the  establishing  of  the  road;  and  it 
is  not  in  the  power  of  the  legislature  to  provide  otherwise. 

2.  Where  the  record  of  the  proceedings  by  commissioners  of  high- 
w\n}'S  in  laying  out  a  road  over  a  party's  land,  shows  that  the  jury,  in 
assessing  the  compensation  to  be  paid  the  owner,  undertook  to  pay  him  in 
part  in  benefits  to  his  other  land  by  the  construction  of  the  road,  and  not 
wholly  in  money,  it  was  held,  on  application  for  a  certiorari,  that  the  jury 
transcended  their  power,  and  their  action  was  void,  and  that  it  was  error 
to  refuse  the  writ. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zaxe,  Judge,  presiding. 

This  was  a  petition  for  a  writ  of  certiorari,  filed  by  George 
Carpenter  against  Elisha  C.  Jennings  and  others,  commission- 
ers of  highways  of  the  town  of  Springfield,  to  review  their 
proceedings  in  laving  out  a  highway. 

Messrs.  Herndon  &  Orendopff,  for  the  appellant. 

Messrs.  Hamilton  &  Blce,  for  the  appellees. 


Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  filed  by  appellant,  in  the  circuit  court 
of  Sangamon  county,  for  a  common  law  writ  of  certiorari,  for 
the  purpose  of  bringing  the  record  of  the  proceedings  of  the 
commissioners  of  highways  of  the  town  of  Springfield,  in  lay- 
ing out  a  public  road  over  appellant's  land,  for  review  before 
the  court. 
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The  court  denied  the  prayer  of  the  petition  for  a  writ,  and 
rendered  judgment  against  appellant  for  costs,  and  he  brings 
the  record  here  by  appeal. 

A  complete  copy  of  the  proceedings  of  the  commissioners 
of  highways  in  laying  out  the  road  was  attached  to  the  peti- 
tion, and  made  a  part  thereof,  from  which  it  appears  that  a 
portion  of  appellant's  land  was  taken  for  the  road,  and  no 
compensation  was  allowed  for  the   land  taken. 

Various  objections  have  been  urged  by  appellant  to  the 
validity  of  the  proceedings  of  the  commissioners  of  highways, 
but  in  the  view  we  take  of  the  record  before  us,  it  will  only 
be  necessary  to  consider  one  question,  as  the  decision  of  that 
will  be  decisive  of  the  case. 

The  question  is,  had  the  commissioners  of  highways  the 
right  to  take  and  appropriate  appellant's  land  for  a  public 
road,  without  compensation  being  made  for  the  land  taken? 

In  section  13  of  article  2  of  the  constitution  it  is  declared, 
that  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use,  without  just  compensation.  Such  compensation,  when 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall 
be  prescribed  by  law. 

This  section  of  the  constitution  was  the  supreme  law  of  the 
State  at  the  time  the  proceedings  were  had  to  condemn  appel- 
lant's land  for  a  public  road. 

The  land  of  the  citizen  can  not  be  taken  without  compen- 
sation being  made.     The  prohibition  is  absolute. 

It  was  evidently  the  intent  of  t lie  framers  of  the  article, 
and  of  the  people  when  they  ratified  it  by  their  votes,  that 
the  full  value  of  land  taken  should  be  paid  in  money,  alone, 
disregarding  all  benefits  and  advantages  that  might  result  to 
that  portion  of  the  owner's  land  not  taken,  by  reason  of  the 
construction  of  the  road. 

It  was  the  clear  legal  right  of  appellant  to  be  paid  for  his 
land  taken  by  the  commissioners  of  highways  for  the  public, 
of  which    he  could    not    be  deprived    by   the   action  of  the 
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commissioners  or  the  verdict  of  a  jury  summoned  to  assess 
damages. 

Before  the  public  could  acquire  any  right  to  the  possession 
or  use  of  the  land  attempted  to  be  condemned,  its  value 
should  have  been  determined  in  the  manner  provided  by  law, 
and  that  value  paid  in  money. 

When  the  jury  undertook  to  pay  appellant  for  the  land 
taken,  in  benefits  which  would  accrue  to  the  remainder  of  his 
land  by  the  construction  of  the  road,  they  transcended  their 
power,  and  their  action  was  void. 

Under  the  act  of  1852,  Laws  of  1852,  page  146,  which  is 
not  as  comprehensive  in  its  terms  as  the  section  of  the  constitu- 
tion, supra,  it  has  been  repeatedly  held  by  this  court  that  the 
owner  of  land  condemned  for  the  use  of  the  public  was  enti- 
tled to  be  paid  in  money  for  the  full  value  of  the  land  actu- 
ally taken.  Hayes  v.  0.]  0.  and  F.  R.  V.  R.  R.  Co.  54  111.  373 ; 
P.,  P.  and  J.  R.  R.  Co.  v.  Laurie,  63  111.  265. 

It  is,  however,  urged  that  the  proceedings  were  instituted 
under  the  act  in  regard  to  roads  and  bridges,  in  force  April 
11,  1873,  the  85th  section  of  which,  it  is  claimed,  is  similar 
to  sections  1  and  4,  chapter  92,  Revised  Statutes  of  1845, 
under  which  it  has  been  held  that  benefits  and  advantages 
arising  from  the  construction  of  the  road  mav  be  considered 
in  assessing  damages  where  land  is  condemned. 

The  language  of  the  Road  and  Bridge  act  of  1873,  so  far 
as  the  question  here  involved  is  concerned,  is  entirely  imma- 
terial, and  can  not  in  the  least  affect  the  point. 

Even  if  it  was  true  the  act  of  1873  would  bear  the  con- 
struction contended  for,  upon  which,  however,  we  express  no 
opinion,  the  provision  of  the  constitution  must  prevail,  regard- 
less of  any  act  of  the  legislature. 

The  right  of  appellant  to  be  paid  for  his  land  condemned, 
in  money,  and  not  in  benefits,  is  guaranteed  to  him  by  the 
constitution,  which  it  is  not  within  the  power  of  the  legisla- 
ture to  take  away. 
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The  decision  of  the  court  in  denying  the  writ  and  dismiss- 
ing the  petition  was  error,  for  which    the  judgment  will  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 


"William  Nichols 

V. 

Martha  L.  Padfield  et  al. 

1.  Partition — defeated  by  a  sale  of  the  complainants1  interest.  Where 
an  answer  to  a  bill  in  chancery  for  a  partition  of  lands  sets  up  a  bargain 
and  sale  of  the  premises  by  the  ancestor  of  the  complainants  to  the  defend- 
ant, the  ancestor  being  a  tenant  in  common  with  the  defendant,  the  con- 
tract of  sale  being  under  the  hand  and  seal  of  the  deceased  ancestor,  it  was 
held,  that  the  answer,  in  this  respect,  presented  a  complete  defense  to  the 
relief  sought. 

2.  Same — a  parol  partition  as  a  defense.  On  bill  for  partition,  the 
defendant's  answer  alleged  that  all  of  the  heirs  of  the  common  ancestor, 
after  his  death,  came  together,  and,  by  parol,  made  a  partition  of  the  lands 
which  they  inherited  from  their  father,  and  each  of  the  heirs  took  posses- 
sion of  the  share  severally  allotted  him  or  her,  which  was  nearly  forty 
years  before  the  filing  of  the  bill:  Held,  that  the  answer  presented  a 
defense  to  the  bill  tiled  by  the  children  of  one  of  such  heirs,  as  it  would 
be  inequitable,  after  the  complainants'  mother  had  obtained  her  just 
share  in  the  whole  of  the  lands,  and  acquiesced  in  the  partition  during 
her  life,  to  permit  her  heirs,  long  after  they  became  of  age,  to  claim  the 
share  of  their  mother  in  the  lands  so  set  apart  to  others. 

3.  Same — limitation  to  Mil  for.  Where,  after  a  parol  partition  of  lands 
among  heirs,  the  defendant  to  a  bill  for  partition  acquires  title  to  one  of 
the  tracts,  by  a  warranty  deed  from  certain  of  the  heirs,  and  pays  all  taxes 
for  the  necessary  period  on  the  same,  it  will  be  a  bar  to  a  bill  for  parti- 
tion, and  one  disability  can  not  be  lapped  on  another  to  defeat  the  opera- 
tion of  the  statute. 

4.  Limitation — statement  of  facts  constituting,  in  pleading  in  chancery. 
Where  the  defendant  relies  on  the  limitation  law  of  1839  as  a  bar  to  a 
bill  for  the  partition  of  land,  he  should  allege  in  his  answer  that  he  has 
paid  all  taxes  legally  assessed  thereon  for  the  requisite  number  of  3-ears; 
that  he  is  in  the  actual  possession,  and  that  he  held  in  good  faith  under 
his  claim  and  color  of  title,  and  the  answer  should  refer  to  the  statute, 
and  claim  the  benefit  of  it  as  a  bar. 
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Stirtement  of  the  case. 

Appeal   from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Sxydfji,  Judge,  presiding. 

This  was  a  bill  for  partition,  filed  October  7,  1872,  by 
Martha  L.  Padfield,  and  Hezekiah  Pad  field,  her  husband, 
against  William  Nichols,  Nancy  Canada  and  John  W.  Canada. 
The  land  was  owned  by  George  Nichols  at  the  time  of  his 
death,  which  was  in  1833.  He  left  surviving  him  only  five, 
heirs,  to-wit:  James  Nichols,  Thomas  Nichols,  William  Nich- 
ols (the  defendant),  Elizabeth  Nichols  and  Lucinda  Nichols. 
The  parol  partition  claimed  in  the  defendant's  answer  was 
alleged  to  have  been  in  1833,  and  shortly  after  the  death  of 
George  Nichols.  It  appears  that  Elizabeth  intermarried  with 
Isaac  Stroud,  and,  by  her  consent,  her  share  of  the  lands  was 
by  the  other  heirs  conveyed  to  her  husband,  they  supposing 
that  was  sufficient  to  pass  the  whole  title  to  him.  Elizabeth 
died  in  1840,  leaving  the  complainant,  and  Nancy  Stroud, 
since  married  to  John  W.  Canada,  as  her  only  heirs  at  law. 
The  answer  showed  that  each  one  of  the  heirs  of  George 
Nichols  took  possession  of  his  or  her  share  of  the  lands  so 
divided,  and  that  Elizabeth  Nichols,  before  her  marriage  with 
Stroud,  for  a  valuable  consideration,  on  the  21st  day  of  Octo- 
ber, 1833,  (i  bargained  and  sold  to  respondent,  under  her  hand 
and  seal,  all  her  right,  title  and  estate  in  and.  to  the  E.  J  S. 
W.  sec.  28,  T.  2  N.,  11.  6  W.,  the  same  being  part  of  the  land 
described  in  the  bill ;"  that  afterwards,  in  December,  1835,  the 
said  Elizabeth  then  being  married  to  said  Stroud,  and  Lucinda 
to  George  Barnett,  the  heirs  of  George  Nichols  met  for  the 
purpose  of  conveying  the  tract  above  described  to  respondent, 
and  a  deed  was  executed  by  the  said  James  Nichols,  Thomas 
Nichols,  George  Barnett  and  Isaac  Stroud,  to  respondent,  the 
said  Elizabeth  and  Lucinda  not  signing,  as  it  was  supposed 
it  was  only  necessary  for  their  husbands  to  execute  the  same 
to  convey  the  estate  of  their  wives  in  the  land.  The  answer 
also  sets  up  other  conveyances  to  him  for  interests  in  the  other 
lands.     In  respect  to  the  limitation  set  up  and  referred  to  in 
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the  opinion,  the  answer  alleged  that,  in  the  division  of  the 
said  lands  between  the  heirs  of  George  Nichols,  deceased,  the 
north-west  quarter  of  the  north-east  quarter  of  section  36, 
township  2  north,  range  7  west,  which  lies  east  of  Silver 
creek,  was  set  off"  to  said  James  Nichols,  and  afterwards  the 
said  James  Nichols  sold  the  same  to  respondent;  and  on 
December  4,  1835,  with  the  intention  of  vesting  the  whole 
fee  simple  title  in  respondent,  the  said  James  Nichols,  George 
Barnett  and  Isaac  Stroud  conveyed  said  land  to  respondent,  by 
their  warranty  deed;  that  respondent,  for  more  than  twenty- 
five  years,  has  claimed  the  whole  of  said  lands  described  in 
said  bill,  by  warranty  deeds;  that  all  of  said  time  he  has 
been  in  adverse  possession  of  said  lands,  and,  regularly  every 
year,  paid  the  taxes  on  the  same;  and,  until  the  filing  of  this 
bill  of  complaint,  he  never  knew  that  any  person  besides  this 
respondent  claimed  any  interest  in  said  land. 

The  court  below  decreed  a  partition,  and,  upon  the  report 
of  the  commissioners  that  one  could  not  be  made,  etc.,  ordered 
a  sale  by  the  master  in  chancery.  The  defendant,  William 
Nichols,  brings  the  case  to  this  court  by  appeal. 

Mr.  James  M.  Dill,  and  Mr.  Henry  H.  Horner,  for  the 

appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

The  only  question  presented  for  our  consideration  is,  whether 
the  answer  to  the  amended  bill  was  sufficient  to  defeat  the 
recovery  by  appellees.  It  seems  to  be  undisputed  that  appel- 
lant owns  an  undivided  four-fifths  of  the  lands  in  dispute. 
Appellees  claim  the  other  one-fifth,  as  heirs  of  their  mother, 
Elizabeth  Stroud;  but  appellant  sets  up  facts,  in  his  answer, 
which  he  insists  presented  a  defense,  but  the  court  below, 
having  opened  a  default,  gives  leave  to  file  an  answer  to  the 
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merits.  On  its  being  filed,  it  was  adjudged  insufficient,- and, 
on  motion,  stricken  from  the  files;  and  this  action  of  the 
court  is  questioned  by  the  assignment  of  errors. 

He  sets  up,  in  his  answer,  that  he,  two  brothers  and  two 
sisters,  were  the  only  heirs  of  George  Nichols,  deceased,  from 
whom  they  inherited  this  and  other  property;  that,  after  his 
death,  the  heirs  met  and  entered  into  a  parol  partition  of 
these  lands;  that  a  portion  of  them  were  allotted  to  Eliza- 
beth and  a  portion  to  his  brother  Thomas  Nichols;  that 
Elizabeth,  before  her  marriage,  bargained  and  sold  to  appel- 
lant, under  her  hand  and  seal,  all  of  her  right  and  title  in 
the  east  half  of  the  south-west  quarter  of  section  28,  and 
Thomas  and  his  wife  conveyed  to  him,  in  December,  1844, 
the  north  half  of  the  south-west  quarter  of  section  28;  and 
that  he  furnished  money  to  purchase  a  homestead  for  Eliza- 
beth and  her  husband,  and  they  agreed  to  convev  to  him  the 
south-west  quarter  of  the  south-west  quarter  of  section  28, 
and  the  north-east  quarter  of  the  north-east  quarter  of  section 
06,  in  satisfaction  of  the  same,  and  that  James  conveyed  to 
him  the  north-west  quarter  of  the  north-east  quarter  of  sec- 
tion 36,  intending  to  vest  the  entire  title  thereto  in  appellant. 

If  the  answer  is  true,  that  Elizabeth,  the  mother  of  appel- 
lee, bargained  and  sold  to  appellant  the  east  half  of  the 
south-west  quarter  of  section  28,  we  are  at  a  loss  to  know 
why  that  does  not  form  a  complete  bar  to  all  claim  of  Nancy 
and  Martha.  If  it  does  not,  it  would  be  difficult  to  perceive 
what  would  constitute  a  defense.  This  is  a  proceeding  in 
equity,  and  must  be  governed  by  equitable  rules  and  consid- 
erations. Then,  the  bargain  and  sale  by  Elizabeth  to  appel- 
lant, in  writing,  under  seal,  in  equity,  passed  the  equitable 
title,  although  it  may  not  have  been  a  formal-  deed.  This 
rule  is  so  familiar  that  the  citation  of  authorities  is  wholly 
unnecessary.  The  language  is  not  that  she  bargained  to  sell, 
but  that  she  "  bargained  and  sold,  under  seal."  The  impli- 
cation, and  the  only  implication,  is,  that  the  sale  was  complete, 
and  that  it  was  in  writing  and  under  seal,  and,  on  a  hearing, 
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appellant  would  be  held  to  such  proof.  This,  then,  presented 
a  defense  to  the  merits  as  to  that  tract;  it  was  not  only  merit- 
orious, but  it  was  eminently  just  and  equitable.  It  would 
be  a  reproach  to  a  court  of  equity  to  hold,  that  Elizabeth 
having  bargained  and  sold  the  eighty-acre  tract  to  appellant, 
and  received  pay  for  it,  and  having  acquiesced  in  the  sale 
during  her  lifetime,  her  children  may  come  in,  after  almost  a 
quarter  of  a  century,  and,  on  a  bill  in  equity,  recover  the  land. 

When  a  party  appeals  to  equity,  he  must  do  equity.  The 
chancellor  will  never  enforce  mere  technicalities,  at  the  sacri- 
fice of  justice,  unless  compelled  to  do  so  by  the  stern  and 
inflexible  rules  of  law. 

Again,  the  answer  alleges  that  all  of  the  heirs  came  to- 
gether, and,  by  parol,  made  a  partition  of  the  lands  which 
they  inherited  from  their  father,  and  each  of  the  heirs  took 
possession  of  the  share  severally  allotted  to  him.  It  has 
been  repeatedly  held  that  a  parol  partition,  if  followed  by 
possession  by  each  tenant  in  common,  is  sufficient  to  protect 
each  in  his  several  share,  and,  although  it  does  not  pass  the 
legal  title,  it  protects  the  possession,  and  a  conveyance  will 
be  decreed  in  equity;  and  where  the  possession,  under  such  a 
partition,  has  been  of  such  a  length  of  time  as  to  warrant  the 
presumption  that  a  conveyance  was  made,  the  tenant  will  be 
held  to  be  vested  with  the  legal  title.  See  Manly  v.  Pettee, 
38  111.  128,  and  Tomlin  v.  Hilyard,  43  111.  300.  Such  a  par- 
tition, followed  with  possession,  has  been  held  good  even 
against  creditors  and  subsequent  purchasers;  but  if  that  were 
not  so,  it  would  surely  be  good  against  heirs,  who  take  as  vol- 
unteers. It  would  be  most  inequitable  to  permit  the  mother 
of  Martha  and  Nancy  to  receive  and  hold  her  just  and  equal 
share  of  her  father's  real  estate,  and  then  claim  her  share  in 
the  lands  in  controversy;  and  more  so,  after  she  had  acqui- 
esced in  the  partition  during  her  life,  to  permit  her  heirs, 
long  after  they  had  arrived  of  age,  to  claim  the  share  of  their 
mother  in  these  lands. 

17 — 77th  III. 
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It  also  appears,  from  the  allegations  of  the  answer,  that 
appellant  had  claim  and  color  of  title,  made  in  good  faith,  to 
these  lands,  and  had  been  in  possession  and  paid  taxes  thereon, 
all  concurring  for  more  than  seven  years  after  the  heirs  of 
Elizabeth  arrived  of  age;  and  if  so,  that  would  constitute  a 
bar,  as  one  disability  can  not  be  lapped  on  another. 

It  may  be  that  the  allegation  as  to  paying  taxes  is  not  as 
specific  and  direct  as  good  pleading  requires.  He  does  not 
allege  he  paid  all  taxes  legally  assessed  thereon  ;  nor  does  he 
allege  that  he  was  in  the  actual  possession  of  the  land  ;  nor 
does  he,  in  terms,  allege  that  he  held  in  good  faith  under  his 
claim  and  color  of  title.  These  averments  may  not  all  be 
essential,  but  are  usually  so  made. 

Again,  he  does  not  refer  to  the  statute,  nor   does  he  claim 

the  benefit  of  a  bar  of  the  statute.     This  should  be  done  in 

some  apt  language;  but  for  the  errors  indicated,  the  decree 

of  the  court  below  must  be  reversed  and  the  cause  remanded, 

with  leave  to  appellant  to  amend  his  answer,  if  he  shall  be  so 

advised. 

Decree  reversed. 


Richard  Clark  et  al. 

v. 

Samuel  Marfield. 

1.  Practice— disposing  of  cause  before  day  set  by  the  clerk.  Whether 
the  provision  of  the  statute  requiring  the  clerk  to  apportion  the  causes 
on  the  docket  for  different  days  of  the  term,  and  that  they  he  disposed  of 
in  their  order,  applies  to  chancery  causes,  is  a  matter  of  great  douht,  but 
if  it  does,  the  court  has  a  discretionary  power,  for  good  and  sufficient 
cause,  to  hear  a  cause  before  the  day  it  is  set  for  hearing  on  the  docket, 
and  unless  it  appears  that  the  discretion  has  been  abused,  it  will  not  be 
interfered  with  by  this  court. 

2.  Same— no  order  of  record  required  to  hear  case  out  of  its  order.  Where 
the  court  tries  or  hears  a  case  out  of  its  order  on  the  docket,  no  written 
order  or  rule  of  the  court  is  required  to  be  entered  of  record. 
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3.  Where  the  clerk  had  set  the  chancery  ciuses  for  the  40th  day  of  the 
term,  and  the  judge,  on  the  27th  day  of  the  term,  announced  in  open  court 
that  the  call  of  the  chancery  docket  would  commence  on  the  34th  day  of 
the  term,  and  where  a  case  was  called  on  the  35th  day,  upon  the  objection 
of  counsel,  the  court  offered  opportunity  to  show  cause  -why  they  were  not 
ready  for  trial,  or  to  move  for  a  continuance,  which  they  declined  to  do, 
and  the  court  thereupon  proceeded  with  the  hearing:  Held,  that  the  court 
did  not  err  in  hearing  the  cause  before  the  day  set  by  the  clerk. 

4.  Error — what  may  be  assigned.  It  seems  a  party  can  not  assign 
errors  that  onty  affect  another  party  not  complaining. 

5.  Publication — immaterial  errors  in,  will  not  vitiate.  Where  the  no- 
tice published  to  a  defendant  in  a  chancery  suit  contains  all  that  the  stat- 
ute requires — the  fact  that  the  bill  has  been  tiled,  in  what  court,  by  whom, 
against  whom,  and  the  term  of  court  at  which  the  defendant  is  required 
to  appear — it  will  be  sufficient,  notwithstanding  there  nia}r  be  some  errors 
in  the  recitals  of  dates,  in  other  respects,  if  they  are  not  such  as  to  mis- 
lead any  one  reading  it. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  bill  in  chancery,  exhibited  by  Samuel  Marfield 
against  Richard  Clark  and  Frederick  Miller. 

Messrs.  Sweet  &  Lothrop,  for  the  plaintiffs  in  error. 

Mr.  A.J.  Gallagher,  and  Mr.  J.S.  Jones,  for  the  defend- 
ant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  facts  alleged  to  have  cast  a  cloud  upon  the  title  of 
complainant's  land,  are,  a  forged  deed  from  complainant  to 
Reuben  H.  Simpson,  and  a  deed  from  a  party  representing 
himself  to  be  Simpson,  to  defendants.  Although  defendants 
filed  their  answer  to  the  bill,  denying  all  material  allegations, 
no  defense  was  made  on  the  final  hearing  in  the  circuit  court. 
Evidence  taken  in  the  cause  shows  conclusively  the  deed 
which  purports  to  have  been  made  by  complainant  to  Simp- 
son was  a  base  forgery,  and  that  he  had  never  parted  with  his 
title  to  the  land  to  any  one. 
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The  principal  error  insisted  upon  is,  the  court  improperly 
heard  the  cause  on  a  different  day  from  the  one  set  by  the 
clerk  previous  to  the  session  of  the  court.  Prior  to  the  con- 
vening of  the  court,  the  clerk,  as  was  his  duty  under  the  stat- 
ute, had  apportioned  the  causes  for  as  many  days  of  the  term 
as  he  thought  necessary.  The  apportionment  was  made  with- 
'out  any  direction  from  the  judge  of  the  court.  In  the  allot- 
ment made,  the  chancery  causes  were  all  set  for  the  40th  day 
of  the  term. 

The  final  hearing  of  this  cause,  for  reasons  deemed  suffi- 
cient in  the  mind  of  the  court,  was  had  in  advance  of  the  day 
set  by  the  clerk,  viz:  on  the  35th  day  of  the  term.  It  is  in- 
sisted the  court  had  no  jurisdiction  to  try  the  cause  on  that 
day,  or  at  least  that  it  was  error  to  do  so. 

The  statute  makes  it  the  duty  of  the  clerk  of  the  circuit? 
court,  previous  to  or  at  the  convening  of  any  session,  to  set 
and  apportion  the  causes  on  the  docket  for  as  many  days  of 
the  term  as  he  shall  think  necessary,  or  as  he  shall  be  directed 
by  the  judge,  and  when  that  is  done,  all  subpoenas  for  wit- 
nesses in  such  causes  shall  be  returnable  on  the  day  the  cause 
is  set  for  trial.  It  is  then  provided,  "all  causes  shall  be  tried 
or  otherwise  disposed  of  in  the  order  they  are  placed  on  the 
docket,  unless  the  court,  for  good  and  sufficient  cause,  shall 
otherwise  direct."     E.  S.  1874,  p.  777,  sees.  16,  17. 

Whether  these  provisions  of  the  statute  have  any  reference 
to  chancery  causes,  is  a  matter  of  great  doubt,  but  conceding 
they  are  applicable  to  chancery  causes  as  well  as  common  law 
actions,  the  objection  to  hearing  the  case  on  a  day  different 
from  the  one  fixed  by  the  clerk,  can  not  be  maintained. 

What  is  "good  and  sufficient  cause"  for  changing  the  day 
of  trial,  is  a  matter  to  be  determined  by  the  court  in  the  ex- 
ercise of  a  sound  legal  discretion.  Its  discretion  in  such 
matters,  when  exercised,  can  not  be  reviewed  in  this  court, 
unless  where  there  has  been  some  flagrant  abuse  of  that  dis- 
cretion that  works  manifest  injustice. 
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The  apportionment  of  the  causes  on  the  docket  was  not  made 
under  any  rule  of  court,  or  by  any  direction  of  the  judge, 
but  it  was  done  under  the  statute.  The  court,  by  the  same 
statute,  for  "good  and  sufficient  cause,"  of  which  it  is  to  be 
the  judge,  has  authority  given  it  to  try  any  cause  out  of  the 
order  it  may  have  been  placed  on  the  docket. 

In  the  case  before  us,  it  does  not  appear  there  has  been  any 
abuse  of  that  discretion  with  which  the  court  is  clothed  in 
matters  of  this  kind. 

On  the  27th  day  of  the  term,  the  judge  announced  in  open 
court  the  call  of  the  chancery  docket  would  commence  on  the 
34th  day  of  the  term.  As  to  what  reasons  there  may  have 
been  for  making  the  change,  we  need  not  inquire,  inasmuch 
as  it  does  not  appear  any  injustice  has  been  done.  It  may 
have  been,  in  the  opinion  of  the  judge,  the  convenience  in  the 
transaction  of  the  public  business  required  this  change  to  be 
made.     If  so,  it  was  within  the  discretion  of  tiie  court. 

Complaint  is  made  that  the  court  did  not  cause  the  order 
or  direction  given  for  changing  the  time  of  calling  the  chan- 
cery docket,  to  be  reduced  to  writing  and  entered  upon  the 
record.  There  is  nothing  in  the  statute  that  makes  it  the 
duty  of  the  court  to  cause  such  an  order  or  direction  to  be 
reduced  to  writing.  It  was  in  no  sense  a  rule  of  court,  nor 
did  it  change  any  former  rule  of  practice.  There  was,  there- 
fore, no  necessity  for  making  the  announcement  a  matter  of 
record.  The  course  adopted  by  the  court  could  work  no 
hardship.  When  the  case  was  called,  counsel  for  defendants 
protested  against  hearing  it,  for  the  sole  reason  it  had  been 
set  by  the  clerk  for  another  day  of  the  term,  and  their  clients 
were  not  present;  but  the  court  offered  counsel  opportunity 
to  show  cause  why  they  were  not  ready  for  trial,  or  move  for 
a  continuance.  They  declined  to  do  either,  and  thereupon 
the  court  proceeded  with  the  hearing  of  the  cause. 

Had  counsel  really  been  surprised  by  the  calling  of  the 
case  on  a  day  earlier  than  the  one  first  fixed  upon,  they  should, 
when  called  upon  for  that  purpose,  have  shown  cause  against 
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it.  This  could  have  been  readily  done  by  showing  that,  in 
their  belief,  defendants  had  a  defense,  and  that  they  had 
made  all  reasonable  effort  to  notify  them  of  the  change  of  the 
day  of  hearing,  but  they  had  not  been  successful,  or,  for  some 
other  cause,  their  attendance  could  not  be  procured.  Had 
they  made  such  showing,  the  presumption  is,  the  court  would 
have  continued  the  cause  until  another  day  in  the  term,  or,  if 
necessary,  to  the  next  term  of  court. 

Parties  can  not  be  permitted  capriciously  to  refuse  to  show 
cause  against  the  hearing  of  a  cause,  and  then  assign  the 
action  of  the  court  as  error.  Under  the  statute  the  court 
lias  the  clear  right,  for  what  it  niav  deem  "o-ood  and  sufficient 
cause,"  to  direct  the  case  shall  be  tried  otherwise  than  as. placed 
on  the  docket  by  the  clerk,  and  unless  reasonable  cause  is 
shown  against  it,  the  action  of  the  court  will  'be  sustained. 

The  affidavits  filed  do  not  aid  the  motion  for  a  re-hearing 
of  the  cause.  It  does  not  appear,  from  anything  they  contain, 
there  is  any  defense  to  the  case  on  the  merits.  JSfo  grounds 
whatever  are  disclosed  for  setting  aside  the  former  hearing. 

The  only  other  ground  insisted  upon  for  a  reversal  of  the 
decree,  that  need  be  noticed,  is,  that  the  service  on  Simpson  is 
not  sufficient.  The  service  upon  him  was  by  publication. 
He  has  not  joined  in  this  writ  of  error,  and  we  are  not  aware 
that  other  parties  can  assign  errors  on  his  behalf  that  only 
affect  him.  But  waiving  this  view  of  the  law,  we  think  the 
publication  of  notice  is  substantially  good,  and  conferred  juris- 
diction upon  the  court  as  to  Simpson. 

The  bill  was  filed  on  the  8th  day  of  August,  1872,  to  the 
August  term  of  the  court.  The  summons  issued  in  the  cause 
was  returned  not  found  as  to  Simpson.  The  cause  was  then 
continued.  Publication  was  then  made  as  to  him.  Some 
errors  in  the  dates  in  the  recitals  in  the  notice  published  ap- 
pear, but  they  are  not  such  as  would  mislead  any  one  who 
should  read  it.  The  notice,  in  fact,  contained  all  the  statute 
requires.  The  fact  the  bill  had  been  Hied,  in  what  court,  by 
whom,  against  whom,  and  the  term  of  court  at  which  defend- 
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ant  was  to  appear,  were  all  accurately  stated.  According  to 
the  doctrine  of  Goudy  v.  Hall,  36  111.  313,  the  notice  was 
sufficient,  notwithstanding  some  errors  in  the  immaterial 
dates  mav  have  occurred  in  the  publication. 

No  error  is  perceived  in  the  record  for  which  the  decree 
should  be  reversed,  and  it  must  be  affirmed,  which  is  accord- 
ingly done. 

Decree  affirmed. 


John  A.  Brahm  et  al. 

v. 

John  P.  Adkins. 

1.  Bankee — evidence  of  deposit.  A  paper  headed  with  the  names  of 
bankers,  showing  that  a  party  has  made  a  deposit  with  them,  and  the 
amount  thereof,  and  signed  by  the  bankers,  is  prima  facie  evidence,  against 
the  bankers,  of  a  general  deposit. 

2.  Same — not  liable  for  deposit  icithout  previous  demand.  In  case  of  a 
general  deposit  of  money  with  a  banker,  a  previous  demand  by  the  depos- 
itor, or  some  other  person  by  his  order,  is  indispensable  to  the  mainten- 
ance of  an  action  for  such  deposit,  unless  circumstances  are  shown  which 
amount  to  a  legal  excuse. 

3.  Deposit.  A  deposit  is  general  unless  the  depositor  makes  it  special, 
or  it  is  made  expressly  in  some  particular  capacity.  On  such  a  deposit 
there  will  be  an  implied  promise  on  the  part  of  the  bank  receiving  it  to 
restore,  not  the  same  funds,  but  an  equivalent  sum,  when  demanded. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  P.  Adkins  against 
John  A.  Brahm  and  Williftm  G.  Greene,  bankers,  to  recover 
the  amount  of  a  certain  deposit. 

On  the  trial  the  plaintiff  offered  in  evidence  a  paper,  or 
memorandum,  which  is  as  follows: 
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"Bkahm  &  Greene,  Bankers. 

Petersburg,  III.,  May  12th,  1873. 
Deposited  by  John  P.  Adkins: 

Rup  &  G.  on  track $825.00 

"      169.65 

$994.65 
Off 194.65 

$800.00 
Brahm  &  Greene,  per  Z." 

Mr.  Edward  Lanning,  and  Mr.T.  W.  McNeeley,  for  the 

appellants. 

Messrs.  Whitney  &  Hoagland,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  in  the  Menard  circuit 
court,  by  appellee  against  appellants,  to  recover  of  the  latter, 
as  bankers,  a  balance  of  an  amount  deposited  by  appellee 
with  them. 

Upon  the  trial,  on  general  issue  pleaded,  the  plaintiff  gave 
in  evidence  a  mere  written  memorandum,  showing  the  several 
amounts  deposited  with  defendants,  as  bankers.  There  was 
no  evidence  of  any  demand.  The  plaintiff  recovered.  The 
defendants  tendered  a  bill  of  exceptions,  showing  that  the 
above  was  all  the  evidence,  and  appealed  to  this  court. 

The  paper  introduced  in  evidence  showed  merely  the  fact 
that  defendants  were  bankers,  a  deposit  with  them  by  plain- 
tiff, and  the  amount  thereof.  It  was  prima  facie  a  general 
deposit.  A  deposit  is  general  unless  the  depositor  makes  it 
special,  or  deposits  it  expressly  in  some  particular  capacity. 
Keene  v.  Collier,  1  Mete.  (Ky.)  415;  In  the  matter  of  Franklin 
Bank,  1  Paige,  249. 
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This.  then,  upon  plaintiff's  own  showing,  was  the  ordinary 
case  of  a  deposit  of  money  with  bankers,  and  there  was  an 
implied  undertaking  on  their  part  to  restore,  not  the  same 
funds,  but  an  equivalent  sum,  whenever  it  should  be  de- 
manded. Story  on  Bailments,  sec.  88;  Marine  Bank  v.  Jiush- 
more,  28  111.  463;  Boyden  v.  Bank  of  Cape  Fear,  65  K  C.  13. 

Unless  circumstances  are  shown  which  amount  to  a  legal 
excuse,  a  previous  demand  by  the  depositor,  or  some  other 
person  by  his  order,  is  indispensable  to  the  maintenance  of  an 
action  for  such  deposit.  Morse  on  Banking,  29;  Downes  v. 
Phoenix  Bank  of  Char/estown,  6  Hill,  297;  Johnson  v.  Farmers' 
Bank.  1  Harr.  (Del.)  117;  Farmers'  Bank  v.  Planters'  Bank, 
10  Gill  &  J.  422;  Watson  v.  Phoenix  Bank,  8  Mete.  (Mass) 
217  ;  Girard  Bank  v.  Bank  of  Penn  Township,  39  Penn.  St.  92  ; 
McEwen  v.  Dads,  39   Ind.  109. 

The  plaintiff  failed  to  show  a  cause  of  action,  and  the  court 
therefore  erred  in  denying  the  motion  for  a  new  trial,  and  giv- 
ing judgment  upon  the  verdict,  wherefore  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  S.  Prettyman 

v. 

George  Hartly. 

1.  Lease — of  the  right  to  declare  term  ended  and  the  rent  due.  Where 
it  was  provided  in  a  written  lease  that  the  tenant  should  not  remove  or 
suffer 'to  be  removed  any  of  the  grain  raised,  or  sell  it,  until  all  the  rent 
was  paid,  to  keep  the  fences  and  buildings  in  repair,  to  cut  all  the  weeds 
and  briers  from  the  hedges,  ditches  and  fence  rows  in  the  summer,  etc., 
and  also  that  if  the  tenant  failed  to  keep  any  of  The  covenants  in  the  lease, 
the  landlord  should  have  the  right  to  take  possession  and  declare  the 
rent  due,  it  was  held,  that  the  fact  of  there  being  twenty-six  acres  of  corn 
missing,  a  neglect  to  cut  down  the  weeds,  and  for  injuries  to  the  fences 
and  buildings,  the  landlord  had  a  clear  right  to  declare  the  rent  due  before 
the  clay  fixed  in  the  lease. 
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2.  Same — exchange  of  lands.  Where  a  tenant  went  into  possession  of 
lands  under  a  written  lease,  and  afterwards  exchanged  a  part  of  the  land 
with  another  tenant  of  the  landlord  and  with  the  consent  of  the  latter,  but 
was  to  pay  a  different  rent,  it  was  held,  that  the  land  taken  in  exchanged 
was  subject  to  the  same  terms  as  those  of  the  written  lease,  except  as  to  the 
rent  to  be  paid. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  E.  A.  Wallace,  for  the  appellant. 

Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  under  a  distress  warrant  issued  by 
Pretty  man  against  Hartly.  for  rent  alleged  to  be  due  under  the 
lease  of  a  farm  by  the  former  to  the  latter.  Distraint  was 
made,  and  steps  duly  taken  under  the  statute,  in  the  circuit 
court  of  Mason  county,  to  have  the  amount  of  the  rent  claimed 
to  be  due.  ascertained  and  declared.  Upon  trial  there  had, 
a  verdict  and  judgment  were  rendered  in  favor  of  the  de- 
fendant, and  the  plaintiff  appealed. 

The  principal  question  arising  is,  whether  there  was  any 
rent  due.  The  lease  was  a  written  one,  made  September  11, 
1872,  of  the  premises,  for  the  year  1873.  reserving  a  rent  of 
fifteen  bushels  of  corn  per  acre  for  all  the  land  put  into  corn, 
and  one-third  of  all  the  small  grain  and  hay  raised.  The 
question  is  as  to  the  corn  rent;  the  other,  unless  the  hay,  seems 
to  have  been  paid.  The  lease  contained  various  covenants 
on  the  part  of  the  lessee,  and,  by  express  stipulation,  the  rent 
was  to  become  due  on  a  violation  by  him  of  any  covenant  in 
the  lease.  Among  the  covenants,  were  the  ones,  not  to  re- 
move any  of  the  grain  raised  on  the  premises  off  from  the 
same,  or  sell  it,  and  that  it  should  not  be  so  removed  by  anv 
person,  until  the  rent  was  paid  in  full  ;  to  keep  the  fences  and 
buildings  in  repair  during  the  term  ;  to  cut  all  the  weeds  and 
briars  from  the  hedges,  ditches  and  fence  rows  in  the  summer 
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of  the  year  ;  not  to  underlet  the  premises  ;  and  to  farm  the 
premises  in  a  husband-like  manner,  and  raise  the  greatest 
amount  of  grain  and  hay  thereon  that  the  soil  and  season 
would  permit. 

The  only  witnesses  in  the  ease  were  the  parties  themselves. 
The  plaintiff  testified  that  defendant  had  about  forty  acres  of 
the  land  in  wheat  and  oats,  one  hundred  and  thirty  acres  in 
corn,  and   that  there  were  six  acres  of  unbroken  prairie  land. 

That  in  the  latter  part  of  October,  1873,  he  went  on  the 
premises  and  found  that  Hartly  had  removed  therefrom  with 
his  family,  and  that  another  person  was  in  possession  ;  that  the 
boards  had  been  cut  off  and  the  side  of  the  stable  torn  out; 
that  the  lower  board  from  eighty  rods  of  fence  on  the  prem- 
ises had  been  taken  off,  leaving  only  two  boards  remaining, 
and  that  the  fence  was  in  part  broken  down  by  cattle,  and 
the  boards  taken  off  were  not  then  to  be  found  on  the  premises  ; 
that  from  twenty-six  acres  the  corn  grown  thereon  that  year  had 
been  gathered  and  destroyed,  or  taken  off  the  premises  ;  that 
the  weeds  and  briars  had  not  been  cut  from  the  fence,  hedges 
and  ditches  as  stipulated  in  the  lease  ;  that  twenty  acres  of 
sod  land  ploughed  the  fall  before  had  not  been  cultivated  at 
all,  nor  had  the  grass  been  cut  and  hay  made  on  the  six  acres 
of  prairie  land. 

That  plaintiff  then  demanded  possession  of  the  premises 
from  tiie  person  in  possession,  and  declared  the  term  ended — 
as  he  was  entitled  to  do  under  the  lease  if  any  covenant  was 
violated — and  all  of  the  rent  to  be  then  due  him,  and  issued 
the  distress  warrant  on  the  29th  day  of  October,  1873  ;  that 
the  rent  due  was  1950  bushels  of  corn,  worth  $838.50. 

The  defendant  testified  that  on  removing  from  the  premises 
in  August,  1873,  he  left  them  in  charge  of  his  father,  who 
lived  with  his  family  on  them,  and  was  to  take  care  of  and 
gather  the  corn  for  defendant;  and  further  testified  in  at- 
tempted excuse  of  some  of  the  particulars  of  alleged  violation 
of  the  lease  testified  to  by  plaintiff.  Defendant  gives  no  other 
account  as  to  the  twenty-six  acres  of  missing  corn,  testified  to 
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by  plaintiff,  than  that  he  did  not  know  of  any  corn  being 
taken  or  gathered  from  the  premises,  except  a  lot  of  five  or 
six  acres  for  feed  that  lrad  been  fed  out  on  the  place;  he  ad- 
mits he  did  not  cut  the  weeds  or  briers  along  the  fence,  because 
there  was  only  a  narrow  strip  about  a  foot  wide,  and  the  weeds 
along  the  ditches  were  doing  no  harm,  and  of  the  hedges  he 
says  nothing  ;  and  that  he  took  the  boards  from  the  fence  and 
made  a  hog  lot  on  the  premises,  and  did  not  put  them  back, 
because  Prettyman  could  get  them  and  put  them  back  if  he 
wanted  them  ;  and  as  to  tearing  out  a  side  of  the  stable  and 
leaving  it  out  of  repair,  he  says  nothing.  Without  adverting  • 
to  anything  else,  we  think  that  in  these  last  named  particu- 
lars there  was  a  plain  violation  of  the  provisions  of  the  lease, 
and  that,  according  to  its  express  terms,  the  rent  had  become 
due. 

That  there  was  quite  an  amount  of  corn  rent  due,  there  can 
be  no  question. 

A  point  is  made  by  appellee  on  account  of  an  exchange  of 
a  piece  of  the  land  which  was  made  with  one  Stufflebeam. 
It  appears  that  the  year  before,  1872,  Stufflebeam  had  been 
the  tenant  of  this  piece  of  land,  and  as  Hartly  entered  upon 
it  in  March,  1873,  and  commenced  breaking  down  the  stalks 
thereon,  preparatory  to  cultivating  it,  he  broke  down  some 
of  the  corn  which  Stufflebeam  had  left  standing  and  ungath- 
ered,  there. 

To  this,  Stufflebeam  made  objection,  but  as  he  had  leased 
the  same  quantity  of  like  land  in  the  same  field  adjoining 
Hartly's  house,  from  Prettyman,  for  the  year  1873,  he  ollered 
to  exchange  it  with  Hartly  for  the  former  piece,  and  so  leave 
his  corn  unmolested,  and,  with  the  consent  of  Prettyman,  this 
exchange  was  made;  the  latter  consenting  to  take  one-third 
of  the  corn  raised  on  the  sod  land  on  the  part  Hartly  took 
in  exchange,  for  rent,  instead  of  fifteen  bushels  per  acre,  as 
named  in  the  written  lease. 

We  have  no  doubt,  under  the  evidence,  that  there  was 
here  an  exchange  of  land  made  with  the  consent  of  all  the 
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parties,  and  that  there  was  a  substitution  of  the  piece  taken 
from  Stufiiebeam  in  lieu  of  the  one  embraced  in  the  lease, 
which  Stuffiebeam  took  ;  and  that  the  piece  so  taken  by  Hart- 
ly,  in  exchange,  was  subject  to  the  same  terms  as  those  of 
the  written  lease,  except  the  variation,  above  named,  as  to 
the  corn  rent.  We  can  not  see  that  this  voluntary  exchange  of 
land  should  in  anyway  affect  the  rights  of  the  parties. 

This  not  being  an  action  brought  upon  the  written  lease, 
we  perceive  no  difficulty  because  of  the  substituted  land 
not  being,  in  terms,  embraced  in  such  lease.  We  see  no  rea- 
son why,  in  this  proceeding  by  distress  for  rent  due,  this  sub- 
stituted land  may  not  be  regarded  as  leased  by  a  verbal  lease 
upon  the  same  terms  as  those  which  are  mentioned  in  the 
written  lease. 

We  are  of  opinion  the  verdict  was  manifestly  against  the 
evidence,  and  that  the  court  below  erred  in  not  setting  it 
aside  and  granting  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reveised. 


William  Meaciiam 

v. 

Thomas  Winstanly. 

1.  Limitation — payment  of  taxes  seven  successive  years  wider  color  of  title 
to  vacant  land.  Where  all  the  taxes  legally  assessed  upon  land  are  paid  for 
seven  successive  years  under  color  of  title,  while  the  land  is  vacant  and 
unoccupied,  and  possession  is  then  taken  under  such  claim  and  color  of 
title,  this  will  establish  a  complete  bar  to  an  action  of  ejectment. 

2.  In  making  up  the  seven  years'  payment,  it  makes  no  difference  that 
the  assessment  for  the  first  year's  payment  was  made  before  the  color  of 
title  was  acquired.  It  is  sufficient  if  seven  years  intervene  between  the 
first  and  the  last  payment  of  taxes. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 
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Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 
Mr.  James  M.  Dill,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court: 

This  was  an  action  of  ejectment,  brought  in  the  St.  Clair 
circuit  court,  by  plaintiff  in  error,  for  the  recovery  of  an 
undivided  interest  in  a  tract  of  land,  from  defendant  in  error. 

Plaintiff,  on  the  trial,  traced  title  from  the  United  States 
to  himself;  but  defendant  produced  color  of  title  and  pay- 
ment of  taxes  thereunder  for  seven  successive  years,  whilst 
the  land  was  vacant  and  unoccupied,  and  showed  that,  after 
such  payment,  possession  and  actual  occupancy  was  had  under 
the  color  of  title.  The  court  below  held  that  these  facts  con- 
stituted a  bar,  and  judgment  was  rendered  in  favor  of  defend- 
ant. 

Plaintiff  brings  the  case  to  this  court,  and  seeks  a  reversal. 
He  urges  that  defendant  in  error  failed  to  prove  the  payment 
of  all  taxes  legally  assessed  on  the  land  for  seven  successive 
years  under  claim  and  color  of  title.  The  sheriff's  deed  to 
Hughes,  under  the  numerous  and  uniform  decisions  of  this 
court,  was  color  of  title.  He  received  the  deed,  and  it  bears 
date  the  loth  day  of  November,  1852,  and  the  taxes  for  that 
year  were  paid  the  first  of  March,  1853,  under  that  claim  of 
title.  Hughes  paid  the  taxes  for  each  year  from  that  time 
until  and  including  the  year  1856.  Hughes  having  sold  the 
land  to  McClintock,  he  paid  the  taxes  for  the  years  1857-8. 
For  these  payments,  regular  tax  receipts  were  produced. 

This,  then,  was  payment  for  seven  successive  years,  of  all 
taxes  assessed  upon  this  land,  under  the  color  of  title,  whilst 
the  land  was  vacant,  and  this  was  followed  by  possession 
under  the  color  of  title  and  the  payment  of  taxes.  This 
brings  the  case  within  the  second  section  of  the  act  of  18o9. 

But  it  is  said  that  the  taxes  of  1852  were  not  assessed  after 
the  color  of  title  was  acquired  by  Hughes,  and  should  not  be 
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counted.  The  statute  does  not  make  such  a  requirement.  Tt 
savs  there  shall  he  payment  of  all  taxes  legally  assessed,  for 
seven  successive  years.  It  is  not  claimed  that  the  taxes  for 
1852  were  not  legally  assessed,  or  that  they  were  not  paid 
under  the  color,  and  if  so.  that  payment  should  be  counted 
as  are  the  others;  and  all  that  is  required  is.  that  there  be 
payments  for  seven  successive  years,  and  that  length  of  time 
between  the  first  and  last  payment,  Stearns  v.  Gittings,  23  111. 
388;  Clark  v.  Lyon,  45  111.  388;  Morrison  v.  Norman,  47  111. 
477. 

In  this  case,  defendant  in  error  established  a  complete  bar 
to  the  action,  and  the  judgment  of  the  circuit  court  must  be 

affirmed. 

Judgment  affirmed. 


Edwin  S.  Fowler 

V. 

Edward  E.  Pirkins. 

1.  Statutes — construction  of  icords  '•may'1''  and  "shall."  The  words 
"may"  and  "shall"  when  used  in  a  statute,  maybe  read  interchangeably, 
as  will  best  express  the  legislative  intention.  The  word  "may"  will  be 
construed  to  mean  shall  where  the  public  interests  and  rights  are  con- 
cerned, and  the  public  or  third  persons  have  a  claim  dejure  that  the  power 
shall  be  exercised;  and  the  same  is  true  where  the  word  "shall"  is  used; 
but  where  no  right  or  benefit  to  any  one  depends  upon  the  imperative 
use  of  these  words,  they  may  be  held  directory  merely. 

2.  Appeal— from  county  court  on  judgment  against  lands  for  taxes. 
The  act  of  1874  which  provides  that  appeals  from  judgments  of  the  county 
courts  against  lands  for  taxes,  etc.,  may  be  taken  to  the  Supreme  Court,  is 
not  imperative,  and  therefore  does  not  repeal  by  implication  the  provis- 
ion of  the  Revenue  act  of  1873,  which  gives  an  appeal  in  such  case  to  the 
circuit  court. 

3.  Repeal  by  implication — rule.  If  there  be  two  affirmative  statutes, 
or  two  affirmative  sections  in  the  same  statute,  on  the  same  subject,  the  one 
does  not  repeal  the  other  if  both  may  consist  together,  and  the  courts  will 
seek  for  such  a  construction  as  to  reconcile  them. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon  Charles  S.  Zaxe,  Judge,  presiding. 

This  was  an  application  by  the  appellee,  as  county  collec- 
tor of  Sangamon  county,  to  obtain  judgment  against  certain 
lands  for  taxes.  The  appellant  filed  objections  to  the  rendi- 
tion of  judgment  against  his  lands,  which  were  overruled,  and 
judgment  rendered.  He  thereupon  removed  the  case  to  the 
circuit  court  by  appeal.  The  latter  court  dismissed  his  ap- 
peal, and  from  that  order  this  appeal  is  prosecuted. 

Mr.  N.  M.  Broadwell,  for  the  appellant. 

Mr.  L.  F.  Hamilton,  State's  Attorney,  and  Mr.  James  A. 
Kennedy,  City  Attorney,  for  tiie  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Under  the  Revenue  law  of  1872,  as  amended  by  the  act  of 

1873,  appellee,  who  was  collector  of  taxes,  made  an  applica- 
tion to  the  county  court  of  Sangamon  county,  at  the  May  term, 

1874,  for  judgment  for  the  taxes  due  on  delinquent  lands. 
Appellant  filed  objections,  in  writing,  to  any  judgment  against 
lands  owned  by  him,  but  the  same  were  overruled,  and  judg- 
ment rendered.  An  appeal  was  taken  at  the  same  term  the 
judgment  was  pronounced,  to  the  circuit  court  of  the  county, 
under  the  statute,  then  in  force.  At  the  October  term  of  the 
circuit  court  next  ensuing,  on  motion  of  appellee,  the  appeal 
Was  dismissed,  on  the  ground  the  court  had  no  jurisdiction 
to  entertain  the  appeal,  the  law  under  which  it  was  taken 
having,  in  the  meantime,  been  repealed,  by  the  act  in  force 
July   1,1874.     That  decision  is  assigned   for  error. 

By  section  192  of  the  Revenue  law  of  1872,  as  amended  by 
the  act  of  1873,  an  appeal  is  given  in  this  class  of  cases  to 
the  circuit  court  of  the  proper  county.     R.    S.    1874,  p.  890. 

But  section  123  of  the  act  in  force  July  1,  1874,.  entitled 
'•'County  Courts,"  provides,  "Appeals  and  writs  of  error  may 
be  taken  and  prosecuted  from  the  final  orders,  judgments  and 
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decrees  of  the  county  court  to  the  Supreme  Court,  in  proceed- 
ings for  the  sale  of  J  and  for  taxes  and  special  assessments,  and 
on  the  application  of  executors,  administrators,  guardians 
and  conservators  for  the  sale  of  real  estate."  R.  S.  1874,  p. 
344. 

It  is  contended  this  latter  section  repeals  the  former,  and, 
notwithstanding  the  appeal  in  this  case  was  taken  and  perfected 
before  the  act  of  1874  took  effect,  and  while  the  former  act 
was  in  force,  it  is  insisted,  the  law  in  the  meantime  having 
been  repealed,  the  appeal  could  not  be  maintained. 

The  action  of  the  circuit  court  is  based  on  a  misapprehen- 
sion of  the  effect  of  the  123d  section  of  the  act  of  1874.  If 
the  192d  section  of  the  Revenue  law  has  been  repealed  at  all, 
it  must  be  hy  implication.  It  has  not  been  done  by  any  ex- 
press statute,  and  the  legislature  has  manifested  no  intention 
to  repeal  it.  The  act  of  1874,  which  it  is  claimed  effects  the 
repeal,  was  not  a  revision  or  a  recasting  of  the  Revenue  law, 
but  is  an  act  in  relation  to  county  courts.  The  words  used 
in  both  acts,  providing  for  the  appeal,  are,  "may  be  taken." 
It  is  claimed,  the  word  "may"  shall  be  read  ''shall/'  and  hence, 
it  is  insisted,  the  statute  of  1874  is  peremptory,  the  appeal 
shall  be  taken  directly  to  the  Supreme  Court. 

The  words  "may"  or  "shall,"  when  used  in  a  statute,  may 
be  read  interchangeably,  as  will  best  express  the  legislative 
intention.  The  rule  adopted  by  this  court  is,  "the  word  may 
means  must  or  shall,  only  in  cases  where  public  interests  and 
rights  are  concerned,  and  the  public  or  third  persons  have  a 
claim  dejure  that  the  power  shall  be  exercised."  Schuyler 
County  v.  Mercer  County,  4  Gilm.  20.  And  so,  on  the  other 
hand,  the  word  '•'shall,"  if  any  right  to  anyone  depends  upon 
giving  it  an  imperative  construction,  the  presumption  is,  the 
word  was  used  in  reference  to  such  right  or  benefit;  but 
where  no  right  or  benefit  to  any  one  depends  upon  the  imper- 
ative use  of  the  word,  it  may  be  held  to  be  directory  merely. 
Wheeler  v.  City  of  Chicago,  24  111.  105. 

18 — 77th  III. 
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There  is  nothing  in  the  statute  of  1874  that  makes  it  obli- 
gatory on  the  courts  to  give  the  word  "may,"  as  used  in  the 
County  Court  act,  an  imperative  construction.  The  Revenue 
law,  as  amended  in  1873,  provided,  an  appeal  may  be  taken 
to  the  circuit  court  from  all  judgments  against  lands  for  taxes 
in  the  county  court;  while  the  act  of  1874,  defining  the  juris- 
diction of  county  courts,  provided  that  appeals  in  certain  cases 
may  be  taken  from  final  judgments  in  the  county  court  direct- 
ly to  the  Supreme  Court,  and,  among  others,  from  judgments 
for  the  sale  of  delinquent  lands  for  taxes.  Construing  the 
word  "may,"  as  used  in  the  two  statutes,  as  merely  directory, 
no  reason  is  perceived  why  both  statutes  may  not  stand.  The 
later  act  contains  no  repealing  clause,  nor  is  there  anything 
inconsistent  in  its  provisions  with  the  earlier  act.  Instead  of 
taking  the  appeal  to  the  circuit  court  in  the  first  instance,  the 
Countv  Court  act  gives  the  right  of  appeal  in  this  particular 
class  of  cases  directly  to  the  Supreme  Court.  The  party  may 
avail  of  either  remedy.  Of  course,  he  can  have  but  one  ap- 
peal. An  appeal  to  either  court  would  bar  an  appeal  to  the 
other. 

The  rule  of  construction  on  this  subject  of  statutes  has  been 
accurately  stated,  as  we  understand  it.  in  Brice  v.  Sehu.yler  etal. 
4  Gilm.  221.  It  was  there  said,  "If  there  be  two  affirmative 
statutes,  or  two  affirmative  sections  in  the  same  statute,  on 
the  same  subject,  the  one  does  not  repeal  the  other  if  both 
may  consist  together,  and  we  ought  to  seek  for  such  a  con- 
struction as  will  reconcile  them  together."  There  is  no  rea- 
son why  both  sections  of  the  statutes  we  are  considering  may 
not  consist  together.  The  one  gives  an  appeal  to  a  court  of 
last  resort  in  a  certain  class  of  actions,  and  the  other  to  a 
court  of  general,  but  not  conclusive,  jurisdiction.  The  court 
erred  in  dismissing  the  appeal,  for  which  reason  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Chief  Justice  Walker:  I  am  unable  to  hold  that 
a  party  may  appeal  to  either  court,  but  should  be  required  to 
appeal  to  this  court,  under  the  act  conferring  jurisdiction  on 
the  county  court.  But,  appellant  having  appealed  to  the  cir- 
cuit court  before  the  passage  of  that  act,  the  court  acquired 
jurisdiction,  which  was  not  taken  away  by  the  adoption  of 
that  act,  and  the  circuit  court  should  have  proceeded  to  try 
and  decide  the  case. 


The  Indianapolis,  Bloomington  and  Westeen 

Railway  Company 

v. 

"Walker  McLaughlin  et  ux. 

1.  Married  woman — what  will  be  regarded  her  sole  and  separate  prop- 
erty. Where  real  estate  was  conveyed  to  a  married  woman  in  1863, 
although  the  husband  may  have  furnished  the  purchase  money,  it  was  held, 
that  the  title  became  as  completely  vested  in  the  wife  as  her  sole  and  sep- 
arate property,  as  if  it  had  been  purchased  with  money  derived  from  a 
stranger,  and  with  which  he  had  no  connection,  and  that  the  husband  had 
no  estate  therein  during  the  coverture. 

2.  Parties  at  law — injury  to  real  estate.  Where  a  husband  and  wife 
are  in  the  actual  possession  of  land  which  is  the  sole  and  separate  prop- 
erty of  the  latter,  the}r  may  recover  jointly  for  an  injury  to  their  posses- 
sion; but  for  an  injury  to  the  reversion,  the  wife  alone  must  sue. 

3.  Same — injury  to  the  possession  of  land.  The  owner  of  the  fee  of  land 
can  not  maintain  an  action  to  recover  damages  done  to  the  possession  of 
the  property  while  in  the  occupancy  of  a  tenant.  He  can  recover  only 
for  injuries  affecting  the  reversion. 

4.  Measure  of  damages — to  building  erected  after  the  construction  of 
railroad  on  the  lot.  Where,  after  the  location  and  construction  of  a  rail- 
road over  a  portion  of  a  lot,  the  owner  erected  a  dwelling  house  upon  the 
lot,  in  close  proximity  to  the  road,  and  occupied  the  same  as  a  residence, 
it  was  held,  that  the  qwner,  having  built  the  house  with  full  knowledge 
that  it  would  be  affected  by  the  road,  could  not,  in  an  action  against  the 
railway  company,  recover  for  the  loss  which  he  thus  knowingly  and 
voluntarily  incurred  by  building  the  house  near  the  railroad,  but  that,  so 
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fjir  as  the  house  sustained  a  direct  physical  injury  by  the  company,  which 
it  was  its  duty  to  avoid,  as  against  all  adjacent  property,  the  owner  was 
entitled  to  recover. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

Mr.  John  B.  Conns,  for  the  appellant. 
Messrs.  Roberts  &  Gp*een,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  of  trespass  qua.re  clausum  fregit.  Judg- 
ment was  given  in  the  court  below,  for  the  plaintiffs,  for  §400, 
and  the  defendant  brings  the  case  here  by  appeal. 

The  plaintiffs  are  husband  and  wife,  and  the  property,  to 
recover  for  injuries  to  which  the  suit-was  brought,  is  a  lot  in 
Pekin.  in  Tazewell  county,  of  which  the  Avife  is  and  has  been 
seized  in  fee  since  the  25th  day  of  September,  1863,  at  which 
time  it  was  conveyed  to  her  by  deed  of  Teis  Smith  and  wife. 

The  trespasses  complained  of  are,  the  breaking  and  enter- 
ing, at  one  corner  of  the  lot,  the  inclosure  which  surrounded 
it.  excavating  a  roadway  for  a  few  feet  on  it,  and  there  run- 
ning and  operating  the  road  of  the  defendant. 

The  excavation  was  made  in  1868,  and  the  road  was  com- 
pleted and  cars  commenced  running  thereon  in  1869.  and  it 
has  thence  continuously  been  run  and  operated  as  a  railroad. 

There  was  no  dwelling  house  on  the  lot  when  the  road  was 
completed,  but  in  the  fall  of  1870  a  dwelling  house  was 
erected  upon  it,  at  a  cost  of  about  $900.  The  plaintiffs  occu- 
pied the  house  as  a  residence  in  the  winter  of  1870-1,  but 
the  balance  of  the  time,  since  the  building  of  the  house,  the 
property  has  been  in  the  occupation  of  tenants,  who  have  paid 
rent  therefor  at  the  rate  of  from  $10  to  $12  per  month. 

During  the  progress  of  the  trial,  and  while  the  plaintiff 
Walker  McLaughlin    was   being  examined   as  a  witness  on 
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behalf  of  the  plaintiffs,  he  was  asked  this  question:  ''What 
do  you  think  the  damage  is.  done  to  that  lot,  by  reason  of  the 
ground  and  earth  that  has  been  taken,  and  by  reason  of  the 
construction  and  operation  of  the  railroad  that  is  running 
there  now  ?"  The  defendant's  counsel  objected  to  so  much 
of  the  question  as  related  to  the  ground  taken.  The  objec- 
tion was  overruled,  and  exception  taken.  The  witness  then 
answered,  '"'About  $700." 

The  court,  also,  at  the  instance  of  the  plaintiffs,  instructed 
the  jury  as  follows: 

"The  court  instructs  the  jury  that,  if  they  believe,  from 
the  evidence,  that  the  Indianapolis,  Bloomington  and  West- 
ern Railway  Company,  before  the  commencement  of  this 
suit,  and  while  plaintiffs  were  in  possession  of  lot  12.  in 
block  97,  in  the  original  town,  now  city,  of  Pekin,  without 
authority  of  same  or  authority  from  the  owner  thereof,  or  a  per- 
son or  persons  in  possession  thereof,  did  a  permanent  injury 
to  said  lot  12,  or  dug  out  or  excavated  the  earth  from  said 
lot  12,  and,  by  reason  of  defendant's  negligence  in  repairing 
its  said  track  and  operating  its  railway,  injure  plaintiffs  in 
their  possession  of  said  lot  (if  they  were  then  in  possession), 
then  plaintiffs  are  entitled  to  recover  such  damage  for  such 
acts  of  defendant  as  the  jury,  from  the  evidence,  believe  they 
are  entitled  to,  notwithstanding  the  Danville,  Urbana, Bloom- 
ington and  Pekin  Railroad  Company  did  originally  enter 
upon,  excavate  and  build  its  railroad  on  said  lot." 

Proper  exception  was  also  taken  to  this  ruling  of  the  court. 
The  question  is  thus  fairly  presented,  can  the  plaintiffs,  under 
the  facts  stated,  recover  jointly,  as  well  for  a  permanent  in- 
jury to  the  realty,  and  injury  to  the  possession,  where  the 
property  was  in  the  possession  of  tenants,  as  for  injury  to  the 
possession  where  they  actually  occupied  the  property? 

It  is  plain,  Walker  McLaughlin  had  no  title  to  the  prop- 
erty. Although  he  may  have  furnished  the  money  to  pur- 
chase the  property,  there  being  no  question  as  to  the  rights 
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of  third  parties  who  might  be  prejudiced  thereby,  the  title 
became  as  completely  vested  in  his  wife,  as  her  sole  and  sep- 
arate property,  as  if  it  had  been  purchased  with  money 
derived  from  a  stranger,  and  with  which  he  had  no  connec- 
tion. Haines  v.  Haines.  54  111.  74.  He  did  not  have  an  estate 
during  coverture,  and  as  there  is  no  evidence  of  the  birth  of 
issue,  he  was  not  even  tenant  by  the  curtesy  initiate.  Cole  v. 
Van  Riper,  44  111.  65.  He  could,  then,  have  had  no  other 
interest  in  the  property,  in  common  with  his  wife,  than  that 
of  possession,  and  for  an  injury  to  this,  he  might,  unquestion- 
ably, recover  jointly  with  her.  I.  C.  R.  R.  Co.  v.  Gi-able,  46 
111.  445.  But  he  has  no  interest  in  the  reversion,  and  for 
any  injury  to  it,  the  owner  must  sue.  HaUigan  v.  The  C.  and 
R.  I.  R.  R.  Co.  15  111.  558. 

".Where  the  injury  is  of  a  permanent  nature,  and  deterior- 
ates the  marketable  value  of  the  property,  so  that  if  the  land- 
lord or  reversioner  was  to  sell  it,  it  would  fetch  less  money  in 
the  market,  there  is  a  damage  to  the  reversionary  estate,  in 
respect  of  which  the  reversioner  may  maintain  an  action  on 
the  case."     Addison  on  Torts,  289. 

But,  even  if  the  plaintiffs  were  joint  owners  in  fee  of  the 
lot,  they  could  not  recover  for  damages  done  to  the  possession 
of  the  property  while  it  was  in  the  occupation  of  a  tenant. 
For  injuries  then  done  affecting  the  reversion,  they  could  re- 
cover, but  not  for  injuries  affecting  the  possession.  Cooper  v. 
Randall  et  al.  59  111.  317.  We  are,  therefore,  of  opinion 
there  was  error,  both  in  permitting  the  witness  to  answer  the 
question  objected  to,  and  in  giving  the  instruction. 

What,  to  our  apprehension,  is  a  preponderance  of  the 
evidence,  shows  the  value  of  the  lot,  when  the  road  was 
constructed,  was  considerably  less  than  the  amount  of  the 
judgment,  as  rendered.  Evidence  was  given,  which  must, 
therefore,  have  materially  influenced  the  jury,  showing  the 
damage  to  the  house,  as  well  as  to  the  other  property,  by  reason 
of  the  construction  and  operation  of  the  road,  and  the  instruc- 
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tion  which  we   have   quoted    authorized   such    damage  to  be 
taken  into  consideration  by  the  jury. 

We  think  this  was  all  improper.  It  is  sought  to  be  sus- 
tained upon  the  authority  of  The  City  of  Aurora  v.  Reed  et  at 
57  111.  30.  The  cases  are  not  parallel.  There,  it  was  the 
duty  of  the  city  to  so  drain  the  streets  as  not  to  injure  pri- 
vate property,  and  property  owners  were  authorized  to  act 
upon  the  assumption  that  duty  would  be  discharged,  and  if 
the  drainage  was  then  insufficient,  it  would  be  properly  im- 
proved. Here,  on  the  contrary,  when  the  defendant's  road 
was  constructed,  it  owed  no  duty  to  remove  it.  At  most,  it 
was  under  a  simple  obligation  to  pay  the  owner  of  this  lot 
the  amount  of  damage  she  had  sustained  by  the  location. 
The  inconvenience  and  injury  which  the  fact  of  its  being 
built  and  operated  where  it  was,  would  occasion  to  the  prop- 
erty and  any  improvements  which  might  be  placed  on  it,  were 
as  patent  to  observation  then  as  they  are  to-day.  Access  to 
the  property  by  the  alley  was  then  cut  off,  and  the  inconve- 
nience to  persons  residing  within  the  distance  the  house  is 
from  the  road,  on  account  of  the  noise,  smoke,  etc.,  were  as 
obvious   then  as  since. 

Having  built  the  house  with  full  knowledge  that  it  would 
be  affected  by  the  defendant's  road  precisely  as  it  has  been,  it 
is  contrary  to  all  principle  that  the  plaintiffs  should*  be 
allowed  to  recover  for  the  loss  which  they  have  thus  know- 
ingly and  voluntarilyjncurred. 

So  far  as  the  house  may  have  sustained  a  direct  physical 
injury,  done  it  by  the  defendant,  which  it  was  its  duty  to 
avoid,  as  against  all  adjacent  property,  the  owner  is  entitled 
to  recover,  but  there  can  be  no  recovery  for  those  injuries 
which  are  simply  the  necessary  result  of  the  house  being 
built  in  such  close  proximity  to  the  defendant's  road. 

We  deem  the  other  errors  assigned  unimportant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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an. 


Svllabus. 


Charles  Drohn 

V. 

William  Brewer. 

1.  Evidence — cross-examination.  On  the  trial  of  an  action  for  assault- 
ing and  beating  the  plaintiff,  the  defendant,  on  the  cross-examination  of 
some  of  plaintiff's  witnesses,  asked  them  to  state  the  habits  of  the  plain- 
tiff as  to  sobriety,  prior  to  and  since  his  injury,  to  which  the  court  sus- 
tained objections :  Held,  that  the  decision  was  proper,  as  the  proof  sought 
was  not  proper  to  be  called  out  on  cross-examination. 

2.  Same — habits  of  'plaintiff for  sobriety.  In  an  action  to  recover  dam- 
ages for  an  assault  and  beating  of  the  plaintiff,  producing  a  severe,  if  not 
permanent,  injury,  proof  of  the  habits  of  the  plaintiff  for  sobriety  prior  to 
the  injury  affords  no  justification,  and  when  proposed  without  any  expla- 
nation, or  offer  to  follow  it  with  proof  that  such  habits  contributed  to 
the  sufferings  and  injury  of  the  plaintiff,  it  is  not  error  to  exclude  the 
same. 

3.  Exemplaky  damages.  Exemplary  or  vindictive  damages  may  be 
given  where  the  act  complained  of  is  committed  or  accompanied  with 
malice,  violence,  oppression,  or  wanton  recklessness.  In  an  action  for 
an  assault  and  battery,  it  is  therefore  no  error  to  refuse  an  instruction  that 
the  plaintiff  can  not  recover  exemplary  damages,  unless  the  assault  was 
malicious. 

4.  Even  if  an  assault  is  made  with  considerable  provocation,  and 
without  malice,  yet,  if  it  is  of  a  wanton,  gross  and  outrageous  character, 
the  party  assaulted  may  recover  exemplary  damages. 

5.  Instruction.  An  instruction  should  be  based  upon  evidence.  In  an 
action  for  an  assault  and  battery  it  is  no  error  to  refuse  to  instruct  the 
jury  not  to  assess  exemplary  damages,  if  the  assault  was  made  with  con- 
siderable provocation  and  without  malice,  where  there  is  no  proof  tend- 
ing to  show  any  provocation. 

6.  It  is  not  error  to  refuse  an  instruction  which  singles  out  one  fact 
in  the  case  and  brings  it  prominently  before  the  jury,  or  has  no  direct 
bearing  on  the  real  facts  of  the  case. 

7.  Excessive  damages — assault  and  battery.  Where  the  proof  showed 
that  the  defendant  assaulted  the  plaintiff  in  a  brutal  manner,  striking  a 
number  of  heavy  blows  upon  the  head  with  a  heavy  padlock,  to  which 
was  attached  a  chain  eight  or  ten  inches  long,  without  any  reasonable 
cause  or  palliating  circumstances,  producing  a  severe  and  dangerous 
illness  for  a  number  of  weeks,  and  possibly  inflicting  a  permanent  injury, 
it  was  held,  that  $2750  damages  could  not  be  regarded  as  excessive. 
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Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  A.  B.  Bunn,  and  Mr.  I.  A.  Buckingham,  for  the  ap- 
pellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass,  commenced  in  the  circuit 
court  of  Macon  county,  by  William  Brewer  against  Charles 
Drohn,  to  recover  for  injuries  done  to  the  person  of  the  plain- 
tiff by  the  defendant. 

The  cause  was  tried  before  a  jury,  and  the  plaintiff's  dam- 
ages assessed  at  $2750.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  upon  the  verdict. 

Three  grounds  are  relied  upon  by  the  defendant  to  secure 
a  reversal  of  the  judgment: 

First — The  court  refused  to  admit  competent  testimony 
offered  by  defendant. 

Second — The  court  erred  in  refusing  instructions  asked  by 
defendant. 

Third — The  judgment  is  excessive. 

It  is  shown,  by  the  evidence  preserved  in  the  record,  that 
on  the  29th  of  March,  1873,  the  defendant,  without  provoca- 
tion, assaulted  the  plaintiff,  and  struck  him  with  a  padlock  a 
number  of  heavy  blows  upon  the  head,  inflicting  several 
severe  wounds  on  the  skull,  which  caused  erysipelas,  from 
which  the  plaintiff  suffered  several  months. 

The  evidence  tended  to  show  that  the  injuries  received 
were  of  a  dangerous  character,  and  would,  in  all  probability, 
be  of  a  permanent  nature;  that  in  consequence  of  the  injuries, 
the  plaintiff  had  incurred  heavy  medical  bills,  and  had  been, 
and  probably  would  continue,  unfit  to  perform  labor  as  he 
had  done  before  the  injuries  were  received. 
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The  evidence  offered  by  the  defendant  which  the  court 
excluded,  was  of  this  character:  On  cross-examination  of 
some  of  plaintiff's  witnesses,  they  were  asked  to  state  the 
habits  of  the  plaintiff  as  to  sobriety,  prior  to  and  since  he  was 
injured. 

Whether  this  evidence  was  competent  for  the  defense,  it  is 
not  now  necessary  to  decide.  It  was  clearly  no  part  of  the 
cross-examination,  and  conld  not  be  called  out  on  cross-exam- 
ination in  the  manner  attempted  by  the  defendant. 

One  witness  was,  however,  called  for  the  defense,  and  the 
following  question  asked:  State  what  plaintiff's  habit  had 
been  for  sobriety,  for  several  years  ?  The  court  refused  to 
allow  the  question  to  be  answered. 

When  this  question  was  asked,  no  explanation  was  given 
to  show  its  object,  or  in  what  manner  it  was  or  could  be 
material.  It  was  not,  neither  can  it,  upon  any  well  settled 
principle,  be  pretended  that  the  proof  offered  could  be  any 
justification  for  the  assault. 

Had  the  proof  been  offered  with  a  distinct  statement  that 
it  was  to  be  followed  with  other  evidence  to  establish  the 
fact  that  the  personal  injuries  from  which  the  plaintiff  was 
suffering  were  to  be  attributed,  in  whole  or  in  part,  to  the 
excessive  use  of  intoxicating  drinks,  and  not  to  the  blows 
received  from  the  defendant,  then  the  defendant  would  have 
been  in  a  position  to  have  raised  the  question  here  whether 
the  offered  evidence  was  proper  or  not. 

The  defendant's  fifth  instruction  was  as  follows: 

"The  court  instructs1  the  jury,  that  they  should  not  assess 
anything  against  the  defendant  as  exemplary  damages,  unless 
tliev  believe,  from  a  preponderance  of  the  evidence  in  this 
case,  that  the  defendant  maliciously  assaulted   the   plaintiff." 

This  the  court  refused  to  give,  but  modified  it  by  striking 
out  the  word  ■•maliciously,"  preceding  the  word  "assaulted/'' 
and  added,  after  the  word  "plaintiff,"  the  words  "without 
any  justifiable  cause." 
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The  instruction  as  asked  was  not  the  law.  Exemplary  or 
vindictive  damages  may  be  given  where  the  act  committed 
was  accompanied  with  malice,  violence,  oppression,  or  wanton 
recklessness.  City  of  Chicago  v.  Martin,  49  111.  241  ;  Haick 
v.  Ride/way,  33  111.  475;  T.,  P.  and  W.  R.  R.  Co.  v.  Patterson, 
03  111.  307. 

Under  the  instruction  as  asked,  the  trespass  complained  of 
may  have  been  committed  with  great  violence,  oppression,  or 
wanton  recklessness,  and  yet  no  recovery  could  be  had  except 
for  actual   damages. 

The  defendant  also  requested  the  court  to  instruct  the  jury 
as  follows  : 

"The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  defendant  assaulted  the  plaintiff,  still,  if 
they  believe,  from  the  evidence,  that  such  assault  was  made 
with  considerable  provocation,  and  without  malice,  the  jurv 
should  not  assess  against  the  defendant  exemplary  damages. >? 

Which  said  instruction  the  court  modified  by  striking  out 
the  wrords,  "not  assess  against  the  defendant  exemplary  dam- 
ages," and  adding  in  lieu  thereof  the  words,  "consider  that 
fact,  if  shown  bv  the  evidence,  in  determining  the  damages." 

It  would  not  have  been  proper  to  have  given  the  instruc- 
tion as  asked,  for  two  reasons: 

First — Because  there  was  no  evidence  before  the  jury  which 
tended  to  show  that  there  was  any  provocation  for  the  assault, 
and  hence  there  was  no  evidence  upon  which  to  base  the 
instruction. 

Second — If,  however,  the  assault  was  made  with  considera- 
ble provocation  and  without  malice,  and  yet,  if  the  assault 
was  of  a  wanton,  gross  and  outrageous  character,  which  the 
evidence  tends  to  establish  was  the  case,  then  the  plaintiff 
might  recover  exemplary  damages.  Sedgwick  on  Damages, 
6th  Ed.  568. 

The  court  refused  defendant's  seventh  instruction. 
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In  this  we  perceive  no  error.  The  instruction  was  liable 
to  the  objection  that  it  singled  out  one  fact  in  the  case,  and 
brought  it  prominently  before  the  jury;  but,  aside  from  this, 
the  instruction  had  no  direct  bearing;  on  the  case,  and  had  it 
been  given  it  could  not  have  changed  the  result  of  the  verdict. 

The -last  point  relied  upon  by  the  defendant  is,  the  damages 
are  excessive. 

The  amount  of  damages  to  be  recovered  in  an  action  of  this 
character  rests  so  much  in  the  discretion  of  the  jury,  that  the 
verdict  will  not  be  disturbed  on  the  ground  that  the  damages 
are  excessive,  unless  it  is  manifest  the  jury  have  been  gov- 
erned by  passion,  partiality  or  corruption.  McNamara  v.  King, 
2  Gilman,  432. 

The  evidence  shows  the  defendant,  in  a  brutal  manner, 
assailed  the  plaintiff,  striking  him  a  number  of  heavy  blows 
upon  the  head  with  a  heavy  padlock,  to  which  was  attached 
a  chain  eight  or  ten  inches  long,  without  any  reasonable 
cause,  and  without  any  attending  circumstances  to  justify  or 
excuse  the  act,  the  result  of  which  was.  a  severe  and  danger- 
ous illness  for  a  number  of  weeks.  When  the  cause  was  on 
trial  in  the  circuit  court,  the  plaintiff  had  not  recovered  from 
the  effects  of  the  injuries  received,  and  it  does  not  appear  from 
the  evidence  that  he  ever  will  recover. 

Under  these  circumstances,  we  can  not  say  the  jury  were 
governed  by  passion  or  partiality,  and  we  see  no  reason  for 
disturbing  the  judgment.      It  will  be  affirmed. 

Judgment  affirmed. 


Frederick  Pearce  et  al. 
v. 

Richard  H.  Peakce. 

1.  Partnership — parties  have  the  right  to  fix  the  terms.  Parties  have 
the  right  to  enter  into  partnership  upon  such  terms  as  they  may  choose, 
and  the  agreement  will  be  binding  upon  them,  whatever  its  effect  may  be 
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as  to  other  parties.  They  ma}*-  limit  its  duration,  or  the  terms  that  shall 
govern  it.  Tims,  where  it  relates  to  the  building  of  a  mill,  they  may 
agree  that  it  shall  terminate  when  the  mill  is  completed  and  established 
in  business,  and  then  that  one  shall  draw  out  the  capital  advanced' by  him, 
taking  no  interest  in  the  real  estate,  and  the  courts  will  carry  such  agree- 
ment into  execution  as  between  the  parties. 

2.  Jurisdiction — of  stating  partnership  account.  Where  a  bill  for  an 
account  charges  that  the  parties  were  partners,  which  is  admitted  by  the 
answer,  a  court  of  equity  has  jurisdiction,  and  may  properly  adjust  and 
state  the  account. 

3.  Account — interest,  instead  of  profits.  Where  a  partnership  was  en- 
tered into  for  the  building  of  a  mill,  the  complainant  putting  in  money,  to 
be  repaid  when  the  mill  was  completed  and  established  in  business,  he 
taking  no  interest  in  the  real  estate  or  machinery,  it  was  held,  that  he  was 
to  be  repaid  out  of  the  profits,  and  also  his  share  of  the  profits;  and 
where,  in  such  case,  the  defendant,  who  kept  the  books,  refused  to  show 
wdiat  the  profits  were,  it  was  held  proper,  in  stating  the  account,  to  decree 
the  repayment  of  the  capital  advanced  by  the  complainant,  with  interest 
thereon,  he  being  willing  to  accept  that.  If  the  profits  were  less  than  the 
interest,  the  defendant  should  have  rendered  an  account  showing  such 
fact, 

4.  Same — sharing  in  loss.  Although  a  partner  advancing  capital  to 
aid  an  enterprise  was  to  have  no  interest  in  the  property,  but  to  have  his 
money  refunded  to  him  at  a  certain  time,  with  his  share  of  the  profits, 
yet,  if  he  jointly  uses  the  property,  and  while  so  using  the  same  and  exer- 
cising control  over  it,  an  accident  happens,  producing  loss,  there  is  no 
principle  of  law  by  which  such  partner  should  bear  the  whole  loss. 

5.  Decree — disposing  of  case  as  to  all  the  parties.  On  bill  for  a  part- 
nership account,  a  decree  was  rendered  which  failed  to  make  any  disposi- 
tion of  the  case  as  to  one  of  the  defendants,  which  wTas  objected  to  in  this 
court.  The  evidence  failed  to  show  any  interest  in  such  party:  Held, 
that  the  cause  would  not  be  reversed  for  the  irregularity,  but  that  this 
court  would  dismiss  the  bill  as  to  such  party. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Richard  H.  Pearce, 
against  Frederick  Pearce  and  Martha  Pearce,  for  a  partner- 
ship account.    The  facts  of  the  case  are  stated  in  the  opinion. 

Messrs.  Chesley,  Hagle  &  J.  Fields,  for  the  appellants. 
Mr.  Eufus  Cope,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellee  filed  a  bill  against  appellants  for  an  account  and 
settlement  as  partners.  From  the  evidence,  we  can  see  that 
the  business  was  loosely  transacted,  and  it  may  be  doubtful 
whether  the  parties  had  a  very  clear  and  distinct  understand- 
ing; of  the  arrangement;  but,  from  the  evidence  of  appellee, 
and  Edwin,  who  was.  at  the  time  appellee  advanced  the  money, 
a  partner  of  appellant  Frederick,  it  appears  the  advance  was 
made  with  the  understanding  the  money  was  to  be  refunded 
when  the  mill  was  completed  and  established  in  business. 
Appellee  contends,  and  testified  on  the  trial,  that  the  $1312 
was  to  be  thus  paid,  with  his  share  of  the  profits.  Edwin 
does  not  testify  that  profits  were  to  be  paid,  but  simply  as  to 
the  money. 

The  court  unquestionably  acquired  jurisdiction,  by  the  alle- 
gations of  the  bill  that  the  parties  were  in  partnership,  and 
by  the  admission  of  appellant,  in  his  answer,  that  they  were 
partners.  Having  acquired  jurisdiction,  it  was  proper  for  the 
court  to  proceed  to  take  the  account  and  adjust  the  differences 
between  the  partners;  and  the  court,  under  well  recognized 
rules,  was  bound  to  state  the  account  according  to  the  agree- 
ment of  the  partners  when  they  formed  their  partnership. 
They  could"  form  that  relation  on  such  terms  as  they  might 
choose,  and  the  agreement  would  be  binding  between  them- 
selves, whatever  its  effect  might  be  as  to  other  parties.  They 
had  the  undoubted  right  to  limit  the  time  of  its  duration,  or 
the  terms  that  should  govern  it.  If  it  was  to  terminate  when 
the  mill  was  completed  and  the  business  established,  there  is 
no  rule  of  law  to  prohibit  them  from  making  the  arrange- 
ment, and  the  same  is  true  as  to  what  should  be  paid  to  appel- 
lee when  the  partnership  should  be  dissolved.  If  the  agree- 
ment had  been  that  appellee  should  have  his  money  restored 
to  him,  with  all  the  profits,  or  any  specific  portion  thereof, 
the   court  would    be    bound    to   carry  out   their   partnership 
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agreement.  The  contract  being  legal  and  properly  entered 
into,  a  court  of  equity  would  execute  it. 

It  is  manifest,  from  the  evidence,  that  appellee  did  not.  nor 
did  the  parties  intend  or  suppose  that  he  should,  become  a 
partner  in  the  real  estate  on  which  the  mill  was  erected,  or 
in  the  structure  or.  machinery.  When  the  money  was  ad- 
vanced, there  was  nothing  said  as  to  his  having  any  interest 
therein.  The  only  reasonable  inference  that  can  be  drawn  is, 
that  he  was  to  become  a  partner  in  the  profits,  the  real  estate 
and  machinery  to  be  counted  as  capital  on  the  part  of  appel- 
lant, and  the  money  of  appellee  and  Edwin  counted  in  the 
same  manner,  and  profits  divided  among  the  parties  according 
to  the  capital  each  had  in  the  concern  ;  tha't  each  should  draw 
out,  on  a  final  settlement,  what  was  put  in  by  him,  and  profits 
in  proportion. 

The  agreement  here  was,  that  appellee  should  have  his 
money,  and  appellant,  by  implication,  to  have  the  land,  build- 
ings and  machinery,  which  he  has.  and  holds  independent  of 
appellee.  The  evidence  is  abundant  that  he  was  to  have  all 
of  his  money  restored  to  him.  and  this,  too,  at  the  completion 
of  the  mill,  according  to  Edwin's  testimony,  and  as  soon 
thereafter  as  the  business  should  be  established,  as  appellee 
testifies,  with  his  share  of  profits. 

From  the  manner  in  which  the  parties  acted,  it  would  seem 
that,  after  the  mill  was  completed  and  the  business  was 
established,  the  parties  regarded  the  partnership  as  still  sub- 
sisting. The  fact  that  appellee  leased  his  interest  in  the  mill 
to  appellant  for  one  year,  for  $85,  seems  to  prove  that  fact; 
and,  inasmuch  as  appellant  seems  to  have  kept  the  books 
carelessly,  and  has  made  out  no  account  nor  offered  to  make 
any,  and  the  court  could  not  ascertain  the  profits  that  were 
made,  on  a  final  hearing,  the  court  could  not  do  otherwise  than 
decree  the  payment  of  the  principal  sum  put  in  by  appellee 
according  to  the  partnership  agreement,  and,  also,  his  share 
of  the  profits;  but,  inasmuch  as  appellant  failed  to  furnish 
the  evidence  of  the  state  of  the  account,  as  he  alone  could  do. 
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and  as  appellee  seems  to  have  been  willing  to  receive  bis 
money,  with  legal  interest,  we  can  see  no  objection  to  allow- 
ing it  from  the  time  the  principal  was  advanced,  which  seems 
to  have  been  done  in  this  case.  Where  a  partner,  having 
charge  of  the  business  and  books  of  the  concern,  fails,  when 
called  on  by  the  court,  to  account  and  show  the  profits  he  has 
received,  he  surely  has  no  right  to  complain  if  he  is  required 
to  pay  interest  rather  than  the  profits.  If  the  profits  were 
less  than  legal  interest,  he  should  render  an  account  and  show 
the  fact.  The  information  all  being  in  his  hands,  his  failure 
to  account  should  be  regarded  as  evidence  that  the  profits 
were  greater  than  legal  interest,  and  there  can  be  no  objection 
in  permitting  complainant,  if  he  choose,  to  take  legal  interest 
instead  of  the  profits.    The  court  did  no  more  in  this  case. 

It  is,  however,  urged  that  appellee  should  have  been  re- 
quired to  account  for  injury  to  the  boiler  whilst  he  had  pos- 
session of  the  mill.  It  appears,  from  the  evidence,  that  it 
was  the  arrangement  that,  during  that  time,  appellant  was 
running  an  ax-handle  factory  by  the  same  engine,  and  was 
entitled  for  the  purpose  to  one- half  of  the  steam,  and  was  to 
pay  one-half  of  the  expenses  of  an  engineer;  and  the  pre- 
sumption is,  that,  as  the  owner  of  the  machinery,  and  being 
entitled  to  use  one-half  of  the  steam,  and  required  to  pay  one- 
half  of  the  wTages  of  the  engineer,  he  retained  at  least  one- 
half  of  the  control  of  the  furnace  and  engine.  That  such 
was  the  case,  may  be  readily  inferred  from  the  fact  that  on 
one  occasion,  when  his  son  found  there  was  not  sufficient 
water  in  the  boilers,  and  supposed  the  flues  were  in  danger 
of  being  injured,  he  went  at  once  to  his  father  to  inform  him, 
and  they  returned  together,  and  found  the  damage  done.  If 
appellant  had  no  control  over  the  engineer,  why  did  his  son 
seek  him,  or  why  did  he  go  to  look  after  the  matter?  If  appel- 
lee had  the  control,  why  not  have  sought  and  given  him  the 
information?  If,  as  we  think,  it  may  be  fairly  inferred,  from 
the  evidence,  appellant  had  equal  or  superior  control  over  the 
engineer,  why  hold  appellee  responsible  for  the  loss  thus  occa- 
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sioned?    We  are  aware  of  no  principle  upon  which  it  maybe 
done. 

It  is  objected  that  the  decree  does  not  determine  whether 
or  not  Martha  has  any  interest  in  the  subject  matter  of  liti- 
gation, and  that  the  court  should  have  disposed  of  the  bill  in 
some  manner  as  to  her.  It  is,  no  doubt,  true  that  it  would 
have  been  more  regular  to  have  dismissed  the  bill  as  to  her, 
as  the  evidence  fails  to  disclose  any  interest  in  her;  but  we 
will  not  reverse  on  that  ground,  but  dismiss  the  bill  here  as 
to  her,  and  the  decree  will,  in  all  other  things,  be  affirmed. 

Decree  modified. 


Benjamin  F.  Betser 

V. 

Miles  S.  Rankin. 

1.  Purchaser — when  protected  against  equitable  title.  Where  the  Uni- 
ted States,  after  the  sale  of  a  tract  of  land  and  the  giving  of  a  receipt  of 
the  receiver  for  the  purchase  money,  conveyed  the  same  land  with  others 
to  the  State,  and  the  State  to  the  county  in  which  the  same  was  located, 
and  the  county  sold  and  conveyed  the  same  for  a  valuable  consideration 
paid,  after  which  the  same  passed  through  several  bona  fide  purchasers, 
who  had  no  notice  whatever  of  the  equitable  rights  of  the  party  claiming 
under  the  purchase  from  the  government,  it  was  held,  that  the  equitable 
title  could  not  prevail  over  the  junior  equity  which  was  united  with  the 
legal  title. 

2.  Notice — entry  on  tax  books  in  county  clerk's  office.  The  entry  of 
lands  sold  b}r  the  United  States  upon  the  land  book  in  the  county  clerk's 
office,  being  required  only  for  the  purposes  of  taxation,  affords  no  con- 
structive notice  of  the  facts  appearing  therefrom  to  subsequent  purchasers. 

Appeal  from  the  Circuit  Court  of  McLean   county;   the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams,  Burr  &  Capen,  and  Messrs.  Hamil- 
ton &  Spencer,  for  the  appellant. 

Mr.  O.  T.  Reeves,  for  the  appellee. 
19 — 77th  III. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  chancery,  in  this  case,  sets  up  that  the  United 
States,  on  March  24,  1854.  owned  the  south-west  quarter  of 
section  one,  in  township  twenty-two  north,  of  range  six  east, 
in  McLean  county,  in  this  State  ;  that  it  was  subject  to  entry 
at  the  land  office  in  Danville,  in  this  State  ;  that  Daniel  Wor- 
meldorfY  entered  the  same  on  that  day,  paid  $200  for  it,  and 
received  the  receiver's  receipt  therefor,  whereby  he  became,  in 
equity,  the  owner,  and  was  entitled  to  a  patent;  that  after- 
ward, January  9,  1858,  the  land  was  by  mistake  conveyed  by 
the  United  States  to  the  State  of  Illinois,  as  being  unentered 
and  swamp  land,  and  January  26.  1858,  was  conveyed  by  the 
State  to  McLean  county  ;  that  on  December  6,  1862,  it  was 
conveyed  by  the  county  to  Charles  E.  Hovey,  and  that,  by  sun- 
dry mesne  conveyances,  his  title  has  become  vested  in  Miles 
S.  Rankin,  the  defendant,  now  inpossession  of  the  land  ;  that 
complainant  has  the  equitable  title  of  Worm  eldorff  vested  in 
him  ;  that  Rankin  only  holds  the  legal  title  as  trustee  for  com- 
plainant, and  prays  for  the  conveyance  of  it.  Upon  a  hearing 
on  answer,  replication  and  proofs,  the  circuit  court  dismissed 
the  bill.     Complainant  appealed. 

There  is  no  essential  dispute  as  to,  what  as  we  regard,  the 
material  facts.  On  September  28,  1850,  Congress  passed  an 
act  to  grant  to  the  States  in  which  they  were  situated,  certain 
swamp  and  overflowed  lands  ;  and  the  General  Assembly  of 
the  State  of  Illinois,  by  an  act  approved  January  22,  1852, 
granted  such  of  said  lands  as  were  in  this  State  to  the  coun- 
ties in  which  they  were  situated. 

An  agent  was  appointed  for  the  county  of  McLean,  in 
which  this  quarter  section  is  located,  to  select  therein  such 
lands  as  the  county  was  entitled  to  under  said  legislation. 
The  lands  were  accordingly  selected,  and  among  the  lands  so 
selected  was  the  quarter  section  in  controversy.  The  list 
of  the  lands  selected,  embracing  this  tract,  was  filed  in  the 
office  of  the  Auditor  of  this  State,  March    16,   1852,  and  the 


1875.]  Betser  v.  Rankin.  291 

Opinion  of  the  Court. 

selection  was  approved  by  the  Surveyor  General  for  Illinois 
and  Missouri,  October  17,  1853,  and  by  the  Secretary  of  the 
Interior,  October  29.  1857.  On  the  9th  of  January,  1858,  a 
patent  was  issued  from  the  United  States  to  the  State  of  Illi- 
nois for  a  large  quantity  of  swamp  lands,  including  the 
quarter  section  in  question,  and  January  26,  1858,  it,  among 
other  swamp  lands,  was  conveyed  by  the  State  to  McLean 
county.  On  the  4th  of  March,  1858,  the  county  contracted 
to  sell  to  one  Charles  E.  Hovey  this  quarter  section,  for  part 
cash  and  the  balance  in  one  and  two  years.  Hovey  paid  for 
the  land,  and  on  January  6,  1862.  the  county  conveyed  its 
title  to  Hovey.  He  sold  and  conveyed  the  land  to  Amos 
Hovey,  May  21,  1S64,  and  the  latter,  on  September  28,  1865, 
sold  and  conveyed  the  same  to  Leland  A.  Hovey,  who,  on 
June  9,  1866.  executed  a  trust  deed  of  the  land  to  secure  a  loan 
of  money,  and  on  October  2,  1871.  the  quarter  section  was 
sold  under  the  trust  deed,  and  purchased  by  one  George  W. 
Monroe;  and  he,  on  the  loth  of  May,  1872,  sold  and  con- 
veyed the  same  to  appellee,  Rankin. 

On  March  24,  1854,  Daniel  Wormeldorff  entered  the  same 
tract  of  land  at  the  United  States  Land  Office  at  Danville,  in 
this  State,  receiving  the  receiver's  duplicate  receipt  therefor — 
the  books  of  the  Land  Office  showing  a  subsequent  cancella- 
tion of  the  entry.  Whatever  interest  was  acquired  by  Wor- 
meldorff, is  vested   in  the  appellant. 

We  find  it  unnecessary  to  consider  more  than  one  of  the 
several  grounds  of  defense  which  have  been  urged  in  argu- 
ment, and  that  is,  that  Rankin,  as  well  as  his  immediate 
grantor,  and  his  remote  ones  under  the  county,  were  bona  fide 
purchasers  for  a  valuable  consideration  without  notice  of  the 
equitable  title  claimed  to  have  been  acquired  by  Wormeldorff. 

This  is  an  entirely  satisfactory  ground  upon  which  an  affirm- 
ance of  the  decree  may  be  placed.  There  is  no  evidence  what- 
ever of  actual  notice  on  their  part,  or  that  of  either  of  them, 
of  the  adverse  claim  which  is  here  set  up.  and  the  proof  dis- 
tinctly negatives  such  notice.     The  land  was  unoccupied  and 
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entirely  unimproved  until  up  to  the  time  of  Rankin's  pur- 
chase, when  he  immediately  took  possession  of  it,  and  has  cul- 
tivated it  ever  since.  No  evidence  of  complainant's  alleged 
equitable  interest  was  ever  recorded,  and  there  is  nothing  to 
affect  Rankin,  or  the  other  purchasers  under  the  county,  with 
constructive  notice  of  complainant's  claim.  Admitting  that 
"Wormeldorff's  entry  of  the  land  was  a  valid  one,  and  that  he 
thereby  acquired  a  complete  equitable  title  to  the  land,  there 
is  no  pretense  that  he  ever  obtained  the  legal  title.  That, 
having  been  conveyed  by  the  United  States  to  the  county  of 
McLean,  and  passed  from  the  county  to  successive  bona  fide 
purchasers  under  it  for  a  valuable  consideration  without 
notice,  and  being  now  vested  in  Rankin  as  such  a  purchaser, 
he  is  entitled  to  hold  the  same  without  interference  from  a 
court  of  equity.  He  has  an  equity,  too,  by  reason  of  such  a 
purchase,  and  his  junior  equity  having  been  fairly  united 
with  the  legal  estate,  will  prevail  over  complainant's  prior 
equity.  Brown  et  al.  v.  Welch,  18  111.  343  ;  McNary  v.  South- 
worth,  58  id.  473. 

It  is  answered  that  the  doctrine  of  caveat  emptor  applies 
to  all  purchases  from  the  government;  that  all  patents  are 
simply  deeds  of  quit-claim,  and  convey  no  better  legal  or 
equitable  title  than  there  might  be  in  the  government,  and 
that  the  doctrine  as  to  an  innocent  purchaser  does  not  apply  in 
such  case.  However  this  may  be,  we  conceive  it  would  only 
apply  to  the  immediate  purchaser,  and  would  not  extend  to 
succeeding  remote  purchasers  buying  an  apparently  perfect 
title  of  record. 

As  there  was  evidence  that,  as  early  as  1856  or  1857,  there 
was  entered  on  the  book  of  '-'land  entries,'7  (the  record  of  lands 
becoming  taxable)  in  the  county  clerk's  office  of  McLean 
county,  the  name  of  Daniel  Wormeldorff  as  the  person  who 
had  entered  this  land,  with  the  date  of  the  entry,  and  that 
Wormeldorff,  for  some  nine  years,  from  1856  to  1863,  paid 
the  taxes  on  the  land  ;  these  facts,  it  is  insisted,  were  suffi- 
cient to  put  purchasers  upon  inquiry. 
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But  to  have  any  effect  in  that  wise,  the  knowledge  of 
the  facts  must  have  been  brought  home  to  the  purchasers. 
They  are  facts  which,  in  order  to  affect  a  purchaser,  he  must 
have  actual  notice  of;  there  is  no  constructive  notice  of  such 
facts.  At  that  time,  reports  of  the  entries  of  public  lands 
were  certified  by  the  Auditor  to  the  several  county  clerks  in 
the  State  ;  and  the  list  of  entries  so  furnished  by  the  Audi- 
tor was  copied  by  the  clerk  into  his  book  of  "land  entries  ;" 
but  all  this  was  for  the  purpose  of  taxation,  not  of  notice 
of  the  entries.  No  such  effect  of  notice  has  been  given  by 
law  to  such  report,  or  book  of  land  entries. 

Such  entries,  books  and  papers  in  the  office  of  the  county 
clerk  are  not  constructive  notice  of  their  subject  matter  to 
subsequent  purchasers.  Bourland  v.  The  County  of  Peoria, 
16  111.  538. 

There  is  no  evidence  whatever  of  any  actual  notice  on  the 
part  of  any  of  these  purchasers  under  the  county,  previous  to 
their  purchase,  of  this  entry  of  WormeldoriFs  name  in  the 
book  of  land  entries,  or  of  his  paying  any  taxes. 

The  defendant  fully  occupies  the  position  of  a  bona  fide 
purchaser  for  a '  valuable  consideration  paid  without  notice, 
and  he  is  entitled  to  protection  as  such. 

The  decree  dismissing  the  bill  was  right,  and  it  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott  dissents. 


Mary  Furlong 


Shephard  Cox. 


Chattel  mortgage — mortgagee's  right  to  reduce  the  property  to  posses- 
sion. A  party  leasing  a  hotel,  gave  the  landlord  a  chattel  mortgage  on 
her  furniture,  bedding,  etc.,  to  secure  the  payment  of  the  rent.  It 
provided   that  the  mortgagor  should  retain  possession  until  default  in 


294  Furlong  t.  Cox.  [Jan.  T. 

Opinion  of  the  Court. 

payment,  but  authorized  the  mortgagee  to  take  possession  at  any  time  he 
should  think  the  property  was  in  danger  of  being  sold,  removed,  etc.  The 
rent  was  regularly  paid,  but  the  mortgagee,  without  any  cause  to  believe 
the  property  was  in  danger  of  being  sold  or  removed,  replevied  the  same, 
and,  on  the  trial,  did  not  testify  that  he  even  believed  such  danger  ex- 
isted :  Held,  that  he  was  not  entitled  to  recover,  and  that,  before  he  could 
take  possession,  he  must  have  had  a  reasonable  apprehension  that  the 
property  would  be  sold  or  removed. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  G.  W.  Fogg,  and  Mr.  Jackson  Grimshaw,  for  the 
appellant. 

Messrs.  Wheat,  Ewing  &  Hamilton,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  the  month  of  March,  1873,  appellant  leased  of  appellee 
a  hotel,  and  executed  to  him  a  mortgage  on  the  furniture,  bed- 
ding, etc.,  which  belonged  to  her,  to  secure  payment  of  the 
rent.  The  mortgage  provided  that  appellee  should  retain 
possession  and  use  the  property  until  the  money  fell  due,  but 
contained  a  number  of  conditions,  among  which  was  one  that 
appellee  might,  at  any  time  he  should  think  the  property,  or 
any  part  thereof,  was  in  danger  of  being  sold,  removed,  etc., 
take  possession  of  the  same.  The  rents  were  regularly  paid, 
but  appellee  sued  out  a  writ  of  replevin  on  the  17th  of  Octo- 
ber, 1873,  and  seized  the  property. 

On  a  trial,  the  jury  found  that  a  portion  of  the  property 
replevied  was  not  embraced  in  or  subject  to  the  mortgage,  and 
to  that  extent  found  for  appellant,  and,  as  to  the  other,  for 
appellee,  and  judgment  was  rendered  accordingly. 

The  question  presented  and  urged  for  a  reversal,  is,  whethei 
under  this  reservation  in  the  mortgage,  appellee  could  e: 
oise  the  right,  without   showing  that  there  were  grounds  for 
thinking  that  the   property    was   in    danger   of    being    sold, 
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removed,  etc.;  or  could  lie,  without  showing  any  probability 
or  reason  for  his  believing-  there  was  danger,  exercise  the 
right.  His  counsel  claim  that  the  reservation  was.  in  effect, 
an  absolute  right,  which  he  could  exercise  at  will,  as  though 
it  had  provided  he  might  exercise  the  privilege  whenever  he 
might  choose. 

There  was  no  evidence  that  there  was,  in  fact,  any  danger, 
or  even  reason  to  suspect  there  was;  nor  does  he  even  swear 
that  he  had  any  such  apprehension.  Appel lee's  counsel  refer 
us  to  the  cases  of  Bailey  v.  Godfrey,  54  111.  507,  and  Lewis  v. 
D'Arey,  71  111. ,  as  settling  this  question. 

It  will  be  observed  that  in  both  of  those  cases  there  was  evi- 
dence showing  danger  of  loss,  either  by  sale  or  levy,  of  the  mort- 
gaged property.  But  in  this  case  there  is  no  evidence  that 
there  was  the  slightest  danger  of  loss,  or  even  that  appellee 
thought  there  was. 

Inasmuch  as  appellant  had  done  or  omitted  to  do  no  act 
that  would  produce  a  forfeiture  of  the  right  of  possession, 
appellant  should  at  least  have  proved  that  he  thought  there 
was  the  danger  specified.  That  was  the  express  condition 
upon  which  he  could  take  the  property  into  possession.  He 
had  assented  to  the  condition  that  he  must  think  there  was 
danger,  before  he  could  do  so,  and  before  he  could  justify  the 
act,  he  should,  at  the  least,  have  shown  that  such  was  his 
belief. 

There  can  hardly  be  a  doubt  that  appellant  supposed,  when 
she  executed  the  mortgage,  that  appellee  must,  in  good  faith, 
based  upon  reasonable  grounds,  believe  there  was  danger  of 
sale  or  removal  of  the  property.  The  property  mortgaged, 
or  property  similar  to  it,  was  indispensable  to  her  carrying  on 
the  business  of  keeping  a  hotel,  and  we  could  not  suppose 
that  a  person  at  all  capable  of  conducting  business,  would, 
under  the  circumstances,  place  it  in  the  uncontrolled  power 
of  appellant,  at  any  time,  from  pique,  caprice,  or  mere  whim, 
to  strip  the  hotel  of  its  furniture,  close  the  business  and  ren- 
der  the   lease    worthless,  and   entail   heavy   loss;    whilst  she 
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might  have  been,  and  probably  was,  willing  to  give  the  power 
to  take  possession  if  she  did  any  act,  or  if,  from  any  other 
cause,  there  should  be  reasonable  ground  to  suppose  that  there 
was  danger.  And  as  she  placed  her  business  so  largely  in 
appellant's  power,  she  must  have  supposed  he  would  be  gov- 
erned by  circumstances  in  thinking  there  was  danger,  as 
would  any  other  reasonable  and  fair  business  man. 

If  it  was  intended  to  give  an  uncontrolled  option  to  appel- 
lant to  take  possession,  why  not  have  so  stipulated?  The 
right  to  take  possession  depended  on  his  thinking  there  was 
danger.  Had  the  condition  been,  that  he  might  reduce  the 
property  to  possession  when  he  might  choose,  then  it  would 
have  been  different.  We  are  clearly  of  opinion  this  case  is 
widely  different  from  the  cases  cited,  as,  in  those  cases,  there 
wTas  a  sale,  or  danger  of  seizure  under  attachment,  whilst  here 
not  the  semblance  of  the  slightest  danger  is  shown  to  have 
existed,  not  even  that  appellant  believed,  on  the  slightest 
grounds,  or  even  believed  at  all,  that  the  danger  existed. 

The  court  erred  in  giving  instructions  not  harmonizing 
with  these  views,  and  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Otis  -L.    Wheelock 

V. 

Ellas  Kost  et  al. 

1.  National  banks — mho  liable  as  stockholders.  Primarily,  a  creditor 
of  a  national  bank  may  proceed  against  the  party  in  whom  the  legal  title 
to  the  stock  is  vested.  Where  shares  of  stock  in  a  banking  corporation 
have  been  hypothecated,  and  placed  in  the  hands  of  the  transferree,  he 
will  be  subjected  to  all  the  liabilities  of  ordinary  owners,  for  the  reason 
the  property  is  in  his  name,  and  the  legal  ownership  appears  to  be  in 
him. 

2.  Thus,  where  a  party  made  a  loan  to  a  national  bank,  and  made  his 
promissory  note,  partly  as  an  accommodation  to  the  bank,  to  be  held 
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among  their  other  assets,  and  fifty  shares  of  its  stock,  equal  in  value  to 
$5000,  were  issued  to  him,  as  security  for  his  loans,  and  as  indemnity 
against  liability  on  his  note,  it  was  held,  that  he  was  liable  to  the  cred- 
itors of  the  bank  as  a  stockholder,  whatever  might  be  his  relation  to  the 
corporators  of  the  bank. 

3.  Same — extent  of  stockholders'  liability.  Where  a  decree  on  creditors' 
hill  is  taken  against  a  stockholder  of  a  national  bank,  on  the  basis  his 
shares  of  stock  bear  to  the  whole  stock  of  the  bank,  there  will  be  no 
error. 

4.  Estoppel — to  deny  legality  of  incorporation.  A  stockholder  of  a  bank- 
ing corporation  which  is  a  corporation  de  facto,  who  participates  in  its 
transactions  and  receives  dividends,  will,  by  such  acts,  be  estopped  to 
insist,  when  sued  by  its  creditors,  that  the  corporation  was  not  legal. 
Whether  the  bank  has  been  regularly  organized  or  not,  is  not  a  defense 
that  can  be  availed  of  by  a  stockholder  as  against  a  bona  fide  creditor,  if 
it  appears  there  was  a  corporation  de  facto. 

5.  Insolvency — evidence  of.  To  prove  the  insolvency  of  a  banking- 
corporation,  no  better  evidence  need  be  produced  than  a  return  of  nulla 
bona,  made  by  the  sheriff  upon  executions  issued  against  the  bank. 

Appeal  from  the  Circuit  Court  of  Macon  county  ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  a  creditors'  bill,  filed  by  Elias  Kost  and  others, 
creditors  of  the  First  National  Bank  of  Decatur,  against 
Otis  L.  Wheelock  and  others,  stockholders  of  such  bank.  The 
opinion  of  the  court  states  the  material  facts  of  the  case. 
Otis  L.  Wheelock  alone  appealed  from  the  decree  below. 

Messrs.  Crea  &  Ewing,  for  the  appellant. 

Messrs.  Park  &  Lee,  and  Messrs.  Nelson  &  Roby,  for 
the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  compel  parties,  alleged  to  be  stockholders 
in  the  First  National  Bank  of  Decatur,  to  pay  certain  judg- 
ments previously  obtained  against  the  bank.  On  the  16th 
day  of  February,  1870,  the  bank  ceased  to  do  a  general  bank- 
ing business,  and,  it  is  alleged,  it  became  insolvent.     Execu- 


298  Whkelock  v.  Kost  et  al  [Jan.  T. 

Opinion  of  the  Court. 

tions,  issued  on  the  several  judgments  obtained  by  the  cred- 
itors of  the  bank,  were  returned  nulla  bona. 

Whether  appellant  was  a  stockholder  in  the  bank  at  the 
date  it  ceased  to  do  business  and  became  insolvent,  is  a  ques- 
tion that  lies  at  the  foundation  of  the  relief  sought,  and  must 
be  first  determined. 

Briefly,  the  facts  are:  that  appellant  made  some  loans  of 
money  to  the  bank,  and  made  and  delivered  to  it  his  prom- 
issory note,  partly  as  an  accommodation,  to  be  held  among 
its  other  assets.  It  was  agreed  that  fifty  shares  of  stock  in 
the  bank,  equal  in  value  to  $5000,  should  be  issued  to  appel- 
lant, as  collateral  security  for  the  loans  of  money  so  made, 
and  as  indemnity  against  liability  on  his  promissory  note  held 
bv  the  bank.  That  number  of  shares  was  in  fact  issued,  and 
delivered  to  appellant,  and  certificates  to  that  effect  given, 
upon  which  he  received,  at  different  times,  semi-annual  divi- 
dends. 

Whatever  relation  appellant  may  have  sustained  to  the 
corporators  of  the  bank,  it  seems  clear  that,  as  to  its  cred- 
itors, he  occupied  the  position  of  a  stockholder,  and  must 
bear  all  the  burdens  that  relation  imposed.  The  stock  had 
in  fact  been  transferred  to  him  ;  it  stood  in  his  name  as  owner, 
and  he  availed  of  the  dividends  it  earned.  Having  volun- 
tarily assumed  the  relation  of  stockholder,  it  makes  no  differ- 
ence he  may  have  done  it  with  a  view  to  assist  the  bank  in 
its  credit  or  otherwise.  The  legal  title  to  the  stock  was  in 
appellant  by  his  own  procurement,  although  the  equitable 
title  mav  have  been  in  other  parties;  but  it  would  be  a  singu- 
lar doctrine  to  hold  that  the  creditor  should  seek  out  the 
equitable  owner  against  whom  to  enforce  his  claim.  Prima- 
rily, he  mav  proceed  against  the  party  in  whom  is  the  legal 
title  to  the  stock.  Where  shares  of  stock  in  a  banking  incor- 
poration have  been  hypothecated,  and  placed  in  the  name  of 
the  transferree,  he  will  be  subjected  to  all  the  liabilities  of 
ordinary  owners.  It  is  for  the  reason  the  property  is  in  his 
name,  and  the  legal  ownership  appears  to  be  in  him.      Morse 
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on  Banking,  432;  Adderly  v.  Storm,  6  Hill,  624;  In  re  Em- 
pire City  Bank,  18  N.  Y.  199. 

It  being  determined  appellant  is  a  stockholder,  he  can  not 
be  permitted  to  urge,  as  defense,  that  the  bank  was  not  legally 
incorporated  under  the  general  banking  laws.  Having  par- 
ticipated in  the  acts  of  user  of  a  corporation  de  facto,  a  stock- 
holder therein  will,  by  such  acts,  be  estopped  to  insist  the 
corporation  was  not  legal,  when  it  is  sought  to  enforce  any 
liability  he  may  have  incurred.  By  the  receipt  of  dividends 
on  the  shares  of  stock  held  by  him,  appellant  participated  in 
the  transactions  of  the  corporation.  Whether  the  bank  had 
been  regularly  organized,  is  not  a  defense  that  can  be  availed 
of  by  a  stockholder  as  against  a  bona  fide  creditor,  if  it  appears 
there  was  a  corporation  de  facto,  and  that  such  stockholder 
was  concerned  in  its  transactions. 

The  allegation  in  the  bill  is,  the  bank  was  insolvent. 
Assuming  it  was  obligatory  upon  complainants  to  make  proof 
of  this  fact,  no  better  evidence  need  be  produced  than  a  re- 
turn of  nulla  bona,  made  by  the  sheriff  upon  the  several  exe- 
cutions issued  against  the  property  of  the  bank.  This  was 
done  in  this  case,  and  it  is  sufficient  to  authorize  proceedings 
by  a  creditor  of  the  bank  against  an  individual  stockholder. 
Morse  on  Banks,  434. 

Our  conclusion  being  that  appellant  is  liable  as  a  stock- 
holder in  the  bank,  one  other  question  remains  to  be  consid- 
ered, viz:  was  the  decree  against  him  for  too  large  a  sum? 

It  is  alleged,  the  several  parties  made  defendants  each 
owned  a  certain  number  of  shares  in  the  bank,  of  the  par 
value  of  $100  each.  The  total  number  of  shares,  comprising 
the  entire  stock  of  the  bank,  is  conceded  to  be  one  thousand. 
Of  this  number,  it  is  charged  appellant  owned  fifty  shares. 
That  is  the  number  of  shares  hypothecated  to  him,  and  that 
stood  in  his  name,  as  we  have  seen. 

By  the  T2th  section  of  the  National  Currency  Act,  the 
shareholders  are  "  individually  responsible,  equailv  and  rata- 
bly, and   not  one    for  another,   for  all   contracts,  debts  and 
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engagements,  to  the  extent  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  invested  in  such 
shares."     Act  of  June  3,  1864. 

The  bill  seems  to  have  been  dismissed  as  to  the  heirs  of 
some  of  the  deceased  shareholders.  The  court  found  the 
number  of  shares  held  by  the  remaining  defendants  was  nine 
hundred  and  sixty,  which,  added  to  the  number  owned  by 
parties  dismissed  out  of  the  case,  makes  a  total  of  one  thou- 
sand shares.  As  we  understand  the  decree,  the  assessment 
was  made  upon  the  basis  the  entire  stock  of  the  bank  con- 
sisted of  one  thousand  shares.  Appellant  was  treated  as 
being  the  owner  of  fifty  shares,  in  ascertaining  the  amount 
of  the  decree  to  be  rendered  against  him.  The  mode  adopted 
would  only  charge  him  with  his  just  proportion  of  the  debts 
of  the  bank,  in  proportion  to  the  number  of  shares  of  stock 
standing  in  his  name.  It  seems  the  mode  adopted  for  making 
the  assessments  against  the  individual  shareholders  leaves 
out  of  view  the  fact  that  some  of  the  share  owners  >  were 
insolvent,  and  other  shares  Were  owned  by  unknown  heirs, 
against  whom  complainants  did  not  choose  to  proceed. 

Under  the  law. each  individual  shareholder  is  bound  equally 
and  ratably  for  the  contracts,  debts  and  engagements  of  the 
bank,  in  proportion  to  the  par  value  of  his  stock,  in  addition 
to  the  amount  invested  in  such  shares,  but  no  liability  rests 
upon  him  for  his  fellow-shareholders. 

So  far  as  the  decree  affects  appellant,  we  do  not  understand 
it  is  different  from  what  it  would  have  been  had  the  decree 
passed  against  all  of  the  shareholders,  whether  solvent  or 
not,  and  each  adjudged  to  pay  his  ratable  proportion. 

The  case  of  Pollard  v.  Bailey.  20  Wall.  520.  is  analogous 
to  the  one  at  bar,  and  is  authority  for  the  view  of  the  law  we 
have  adopted. 

No  error  appearing  in  the  record,  the  decree  of  the  circuit 

court  will  be  affirmed. 

Decree  affirmed. 
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Mr.  Chi  \:f  Justice  Walker  and  Mi*.  Justice  Craig  :  We 
are  unable  to  concur  in  the  decision  reached  in  this  case  by 
the  majority  of  the  court. 


Elizabeth  Scheel   et  al. 


Michael  Eidmax  et  al. 

1  Practice — amendment  as  to  parties'  names.  Where  there  was  a  mis- 
take in  a  claim  filed  in  the  county  court  against  the  estate  of  a  deceased 
guardian,  by  the  wards,  in  respect  to  the  name  of  one  of  the  wards,  it  was 
held,  that  the  name  might  properly  be  changed  to  the  true  one,  on  appeal 
in  the  circuit  court,  under  the  Practice  act  of  1872. 

2.  Evidence — sufficiency  of  proof  of  death.  Where  the  only  proof  of  a 
person's  death  was  the  statement  of  a  witness,  that  a  sister  of  the  person 
said  such  person  "married  a  river  man,  and  went  on  a  boat,  and  the  boat 
blew  up  and  she  got  killed:"  Held,  that  while  the  evidence  might  perhaps 
justify  a  finding  in  favor  of  the  person's  death,  yet  it  was  not  sufficient 
to  set  aside  a  contrary  finding. 

3.  Limitation — claim  against  guardian's  estate.  A  claim  against  a 
guardian's  estate,  for  moneys  coming  into  his  hands  belonging  to  his 
wards,  is  not  barred  within  five  years  after  the  majority  of  the  wards.  The 
claim  will  not  be  barred  so  long  as  an  action  may  be  brought  upon  the 
guardian's  bond,  to  enforce  its  recovery. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Sxyder,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kcerxer,  for  the  appellants. 
Mr.  ¥m.  H.  Uxderwood,  for  the  appellees. 

Mr.  Justice  Sheldox  delivered  the  opinion  of  the  Court: 

Adam  Eidman  died  in  1849,  leaving  a  widow,  and  four 
children,  the  appellees,  Michael,  Louisa,  William  and  Mar- 
garet Eidman,  the  eldest  of  whom  was  then  not  over  ten  years 
of  aae. 
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He  left  an  interest  in  43f  acres  of  land  in  St.  Clair  county, 
in  this  State.  The  widow  married  one  William  Althoff  on 
the  I  2th  of  October  of  the  same  year.  1 849,  and  removed  to 
Minnesota  iii  about  the  year  1854.  and  died  in  August,  1865. 
The  step-father  caused  a  suit  to  be  brought,  in  the  names  of 
these  minor  children,  against  Laura  St.  Clair,  for  a  partition  of 
said  land,  and  a  decree  was  obtained  at  the  March  term,  1855, 
of  the  St.  Clair  circuit  court,  finding  that  said  four  children 
and  heirs  of  Adam  Eidman  were  entitled  to  an  undivided 
five-sixths  of  said  land  in  fee.  and  Laura  St.  Clair  to  an  un- 
divided one-sixth,  and   decreeing  partition. 

The  premises  not  being  susceptible  of  division  Avithout 
injury,  there  was  an  order  of  sale  and  for  a  distribution 
of  the  proceeds.  A  sale  was  had.  the  net  proceeds  of  which 
coming  to  these  children  were  $624.86.  John  Scheel,  then 
clerk  of  the  county  court,  was  appointed  by  that  court  guar- 
dian for  said  four  minor  heirs,  and  gave  a  bond  and  was  qual- 
ified as  such  guardian  on  the  22d  day  of  September,  1855.  but 
never  made  any  report  or  settlement.  On  the  22d  day  of 
February,  1870 — John  Scheel  having  previously  died — an 
account  was  filed  in  the  probate  court  of  St.  Clair  county, 
against  his  estate,  in  the  names  of  Michael  Eidman,  Louisa 
Heda,  William  Eidman.  and  Margaret  Eidman,  wards  of  John 
Scheel,  deceased,  for  an  indebtedness  on  account  of  the  pro- 
ceeds of  said  sale.  At  the  February  term,  1871,  of  that  court, 
an  order  was  entered,  reciting  that  by  mutual  agreement  came 
the  attorneys  for  William,  Margaret',  Michael,  Louisa  and 
Laura  Eidman,  heirs  of  A.  Eidman,  deceased,  and  Frederick 
E.  Scheel,  for  the  estate  of  John  Scheel,  deceased,  and  find- 
ing, after  hearing  testimony,  that  the  amount  of  $624.86  was 
due  said  heirs  from  said  guardian,  with  six  per  cent  compound 
interest  from  September  2,  1857,  making  a  total  of  $1372.60. 
From  this  order  there  was  an  appeal  by  the  executors  of  John 
Scheel,  deceased,  to  the  circuit  court. 

At  the  April  term,  1874,  the  case  was  tried  in  the   circuit 
court,  without  a  jury,  and  the  following  record  made: 
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"In  the  matter  of  the  guardianship  of  Michael.  Louisa, 
William  and  Margaret,  children  and  heirs  of  Adam  Eid- 
man  v.  The  estate  of  John  Scheel,  late  guardian  of  said  heirs, 
Elizabeth  and  Frederick  E.  Scheel,  executor  and  executrix 
of  John  Scheel,  deceased." 

Then  follows  a  recital  of  the  evidence  being  heard  by  the 
court  bv  consent  of  the  counsel  for  the  respective  parties. 
and  arguments,  and  finding  for  the  plaintiffs,  children  and 
minor  heirs,  as  aforesaid,  the  sum  of  §1522.70,  and  allowing 
the  same  against  the  estate  of  said  John  Scheel,  etc. 

The  defendants  have  brought  the  record  here  by  appeal. 

The  first  objection  taken  is.  that  the  account  was  filed  in 
the  probate  court  in  the  names  of  Michael,  William,  and  Mar- 
garet Eidman.  and  Louisa  Heda;  that  they  were  never  changed 
on  the  record,  yet  the  judgment  is  for  Michael,  William,  Mar- 
garet and  Louisa  Eidman. 

The  account  was  filed  by  the  wards,  and  the  final  order  was 
in  favor  of  the  wards.  If  there  was  a  mistake  in  the  name  of 
one  of  the  wards  in  the  account  filed,  it  was  properly  corrected 
in  the  last  order  ;  the  case  was  properly  docketed,  and  trial  had 
in  the  names  of  the  proper  parties,  to  which  the  appellants  ap- 
peared, and  contested  on  the  merits.  Names  of  plaintiffs  and  de- 
fendants maybe  changed  in  the  circuit  court,  under  the  new 
Practice  actof  1872,  and  trials  had  on  the  merits.  The  account 
being  filed  by  the  wards,  it  was' proper  that  the  final  order  in 
their  favor  should  be  in  their  right  names,  although  one  of 
them  was  misnamed  in  the  account  which  was  filed.  Louisa 
had  been  married,  and  the  confusion  in  her  name  very  likely 
comes  from  using  her  husband's  name  in  the  account. 

It  is  next  objected,  that  Louisa  is  dead,  and  that  there  is 
error  in  taking  judgment  in  the  name  of  a  dead  person.  If 
that  could  be  regarded  a  fatal  error  in  such  a  case  as  this,  we 
would  be  inclined  to  uphold  the  judgment  and  not  reverse  on 
that  ground*,  for  the  reason  that  the  evidence  of  the  alleged 
death  is  not  sufficiently  strong  to  require  it.  The  only  evi- 
dence as  to   Louisa's  death,  is   the  statement   of  the    witness 
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Huelbig,  that  Margaret  said  that  "she  (Louisa)  married  a 
river  man,  and  went  on  a  boat,  and  the  boat  blew  up  and  she 
got  killed."  While  perhaps,  on  that  evidence,  a  finding  in 
favor  of  the  fact  of  the  death  might  be  allowed  to  stand,  we 
are  not  prepared  to  say  that  a  contrary  finding  should  be  set 
aside  as  against  the  evidence. 

It  is  insisted,  that  there  is  not  sufficient  evidence  that 
Scheel,  the  guardian,  ever  had  received  the  money.  The  evi- 
dence upon  this  point,  it  is  true,  is  not  so  satisfactory  as  it 
might  have  been  ;  still,  upon  examination  of  it,  we  think  there 
was  sufficient  to  warrant  the  finding  of  the  court  in  that  re- 
spect. 

It  is  contended,  further,  that  the  suit  is  barred  by  the  Stat- 
ute of  Limitations  ;  that  the  time  of  limitation  here  is  five  years 
after  the  cause  of  action  accrued,  or  where  there  are  minors 
when  it  accrues,  five  years  after  their  majority  ;  that  as  the  evi- 
dence shows  the  father  of  the  children  died  in  1849,  the  two 
eldest  children  being  bovsand  the  two  youngest  girls,  the  old- 
est  child  being  ten  years  of  age  at  that  time,  and  the  Youngest, 
one  or  two,  they  must  all,  except  perhaps  the  youngest,  be 
barred  bv  the  statute.  A  guardian's  bond  was  given  bvthe  guar- 
dian  September  2*2,  1855.  The  limitation  of  action  on  that  is 
sixteen  vears.  The  indebtedness  here  could  be  recovered  for  in 
an  action  upon  the  bond.  The  account  filed  against  the  es- 
tate is,  in  general,  for  an  indebtedness  in  respect  of  this  money 
received.  We  see  no  sufficient  reason  for  holding  that  this 
claim  of  indebtedness  against  the  estate  is  barred  by  any  stat- 
ute of  limitation,  so  long  as  an  action  may  be  brought  upon 
the  guardian's  bond  to  enforce  its  recovery,  and  there  is  no 
pretense  that  the  time  has  elapsed  for  bringing  such  an  action. 

We  find  no  sufficient  ground  for  reversing  the  judgment, 
and  it  is  affirmed. 

Judgment  affirmed. 
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William  H.  Broad  well 

V. 

W.  P.  Howard  et  aL 

1.  Sale — delivery  to  pass  title  as  to  creditors  and  subsequent  purchasers 
of  seller.  To  affect  subsequent  purchasers  without  notice,  and  creditors, 
there  must  be  an  actual  delivery  of  personal  property,  to  consummate  a 
sale;  but  the  rule  has  its  exceptions,  as,  in  the  case  of  warehouse  receipts. 
Usage  has  made  the  possession  of  such  documents  equivalent  to  the  pos- 
session of  the  property  itself. 

2.  Warehouse  receipts — effect  of,  when  given  by  the  seller.  The  law 
makes  no  distinction  in  respect  to  grain  purchased  or  acquired  by  the 
holder  of  such  receipts  from  others,  and  those  acquired  from  the  ware- 
houseman himself.  The  law  does  not  prohibit  him  from  selling  his  prop- 
erty, and  if  he  does  so  in  good  faith,  he  may  become  its  future  custodian; 
and  the  fact  that  he  keeps  a  public  warehouse,  is  sufficient  to  put  parties 
on  inquiry  as  to  the  ownership  of  grain  stored. 

3.  Where  a  warehouseman  purchased  grain  stored  by  him,  for  another 
person,  and  with  such  other  person's  money,  and  took  up  his  outstanding 
receipt,  held  by  the  vendor,  and  issued  a  new  receipt  to  the  person  for 
whom  he  bought,  it  was  held,  that  the  grain  was  not  liable  thereafter  to  be 
taken  in  execution  against  the  warehouseman. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  appellees  against 
William  H.  Broadwell,  sheriff  of  Morgan  county,  for  the 
recovery  of  a  lot  of  wheat.  The  wheat  had  been  levied  upon 
by  the  defendant,  as  sheriff,  under  an  execution  against  Ed- 
ward P.  Fox,  with  whom  it  was  stored.  On  the  trial,  a  ver- 
dict and  judgment  were  had  in  favor  of  the  plaintiffs,  and  the 
defendant  appealed.  The  material  facts  of  the  case  will  ap- 
pear in  the  opinion. 

Messrs.  Epler  &  Callon,  for  the  appellant.' 

Messrs.  Dummer  &  Brown,  for  the  appellees. 

20 — 77th  III. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  question  presented  here  grows  out  of  these  facts:  One 
Edward  P.  Fox  owned,  or,  at  all  events,  kept,  a  warehouse  at 
Chapin.  Appellees,  who  were  commission  merchants  in  St. 
Louis,  entered  into  an  agreement  with  him,  whereby  they 
were  to  advance  money  to  him,  with  which  he  was  to  buy 
wheat,  store  it  in  his  warehouse  until  such  time  as  the  mar- 
ket should  justify  its  sale,  and  then  ship  it  to  them.  As  the 
wheat  was  stored  in  his  warehouse,  lie  was  to  send  them  ware- 
house receipts,  to  secure  them  ior  their  advances.  At  the  end 
of  the  season  an  account  was  to  be  taken  of  their  transac- 
tions, in  which  appellees  were  to  be  allowed  interest  on  their 
money  at  ten  per  cent,  insurance,  customary  commissions,  and 
all  expenses.  If  anything  was  made  beyond  this,  Fox  was 
to  have  it,  and  if  anything  was  lost,  Fox  was  to  make  up  the 
deficiencv.  They  had  transacted  business  in  this  way  for  sev- 
eral years,  and  the  wheat  in  controversy  was  all  purchased 
pursuant  to  the  agreement,  with  money  furnished  by  appel- 
lees. It  was,  with  the  exception  of  one  lot  hereafter  men- 
tioned, insured  in  the  name  of  Fox,  but  the  loss,  if  any,  was 
pavable  to  appellees  as  their  interest  should  appear. 

Fox  issued  and  delivered  to  appellees  warehouse  receipts 
for  the  wheat,  as  follows: 

"  Chapin,  Nov.  13,  1872. 
1st.  "  Received  of  W.  P.  Howard  &  Co.,  on  storage,  at 
Chapin,  111.,  twenty-six  hundred  and  fifty  bushels  good  red 
wheat,  to  be  delivered  (unavoidable  casualties  excepted.)  on 
their  order,  on  return  of  this  receipt.  Given  under  my  hand 
this  13th  day  of  November,  1872,  at  Chapin,  111. 

E.  P.  Fox." 

2d.  "  Received  of  W.  P.  Howard  &  Co.,  on  storage,  in 
good  order  and  condition,  in  my  warehouse,  at  Chapin,  111., 
six  hundred  bushels  good  red  wheat,  to  be  delivered  (unavoid- 
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able  casualties  excepted,)  on  their  order,  on  return  of  this  re- 
ceipt.    Given  under  my  hand,  at  Chapin,  111.,  December  1st, 

1872.  E.  P.  Fox.'7 
3d.     "Received   of  W.  P.  Howard   &  Co.,  on   storage,  in 

good  order  and  condition,  in  my  warehouse,  at  Chapin,  111., 
nine  hundred  and  ninety-seven  bushels  of  red  wheat,  to  be 
delivered  (unavoidable  casualties  excepted,)  on  their  order,  on 
return  of  this  receipt.  Given  under  my  hand,  at  Chapin,  111., 
January  20th,  1873.  E.  P.  Fox." 

The  wheat  for  which  the  last  receipt  was  given  had  been 
stored  in  the  warehouse  of  Fox,  in  September,  1872,  by  a 
Mr.  Brownlow,  to  whom  a  warehouse  receipt  therefor  was 
given,  and  he  took  out  a  policy  of  insurance  on  the  wheat. 
Brownlow  subsequently  desiring  to  sell  his  wheat,  a  sample 
of  it  was  sent  to  appellees,  who  thereupon  instructed  Fox  to 
buy  it  at  $1.60  per  bushel,  which  he  did,  and  on  the  20th  of 
January,  1873,  he  took  up  the  receipt  given  to  Brownlow,  and 
executed  that  to  appellees.  At  the  same  time,  Brownlow 
assigned  his  policy  of  insurance  to  appellees. 

The  execution  was  not   levied    until   the   21st  of  January, 

1873,  and  the  question  is,  was  the  wheat  at  that  time  the 
property  of  Fox,  or  of  appellees?  The  argument  of  the 
appellant  is,  the  wheat  was  the  property  of  Fox  when  it  was 
bought,  and  title  did  not  subsequently  pass  to  appellees  by 
virtue  of  the  warehouse  receipts,  because  there  was  no  actual 
delivery  of  the  property,  which,  he  insists,  was  necessary,  as 
against  creditors. 

The  general  rule  is,  undoubtedly,  that,  to  aifect  subsequent 
purchasers  without  notice,  and  creditors,  there  must  be  an 
actual  delivery  of  personal  property,  to  consummate  a  sale; 
but  this  rule  has  its  exceptions,  and,  to  adopt  the  language 
of  the  editors  of  Smith's  Leading  Cases,  in  the  notes  to  Lick- 
barrow  v.  Mason,  Vol.  1st,  Part  2d,  (7th  Am.  Ed.)  1197,  '-the 
exigencies  of  trade  have  called  a  class  of  instruments  into 
being,  which   are,   substantially,  acknowledgments   by  public 
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or  private  agents  that  they  have  received  merchandise,  and 
from  whom  or  on  whose  account,  and  usage  has  made  the 
possession  of  such  documents  equivalent  to  the  possession  of 
the  property  itself,  and  to  this  class  belong  warehouse  receipts." 
Benton  v.  Curyea,  40  111.  320,  fully  recognizes  this  doctrine. 

We  can  not  regard  the  distinction  attempted  to  be  drawn 
by  counsel,  between  property  purchased  or  acquired  by  the 
holder  of  such  receipts  otherwise  than  from  the  warehouse- 
man, and  that  acquired  from  the  warehouseman  himself. 

The  law  does  not  prohibit  the  warehouseman  from  selling 
his  property,  and  if  he  does  so  in  good  faith,  why  may  not 
he,  as  well  as  some  one  else,  become  its  future  custodian? 
The  fact  that  he  keeps  a  public  warehouse  is,  itself,  notice  to 
the  world  that  the  property  therein  stored  is  held  for  others, 
at  least  sufficient  to  put  parties  interested  on  inquiry. 

Cool  et  al.  v.  Phillips  et  al.  66  111.  217,  was,  in  its  material 
facts,  analogous  to  the  present  case,  and  it  was  there  held,  the 
warehouse  receipt  carried  the  title  to  the  property,  as  against 
the  creditors  of  the  warehouseman.  See,  also,  Gibson  v.  Ste- 
vens, 8  Howard,  397;  Horn  v.  Barker,  8  California,  614;  Na- 
tional Bank  v.  Walbridge,  19  Ohio  St.  E.  424. 

Fox  swears  his  warehouse  was  a  public  one,  and  that  the 
grain  of  different  owners  was  kept  separate.  Under  the  act 
relating  to  warehouses,  in  force  July  1st,  1872,  then,  it  fell 
within  class  C,  and  no  inspection  was  necessary.  The  brand 
or  distinguishing  marks  of  the  grain  is  sufficiently  stated  on 
the  face  of  the  receipts,  to  bring  them  within  the  require- 
ments of  the  24th  section  of  that  act,  and  hence,  by  it  they, 
are  made  transferable,  and  their  transfer  by  indorsement,  as 
therein  directed,  would  be  a  valid  transfer  of  the  property 
they  represent.  This,  of  itself,  would  seem  conclusive  that 
the  receipts  are,  by  statute,  aside  from  any  question  as  to  their 
effect  at  common  law,  complete  evidence  of  title  in  the  per- 
sons to  whom  they  are  issued. 

With  regard  to  the  suggestions  of  frauds  that  might,  in  the 
view   we    hold    of  the    law,   be  committed   by  warehousemen 
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storing  their  own  grain  in  their  public  warehouses,  we  deem 
it  only  necessary  to  say  that  we  regard  the  evidence  as  reliev- 
ing the  present  case  from  any  charge  of  that  kind.  What- 
ever might  have  been  held  as  to  the  ownership  of  this  prop- 
erty, if  the  warehouse  receipts  had  not  been  issued,  it  is 
undeniable  it  was  bought  with  appellees'  money,  and  that 
when  it  was  stored  in  the  warehouse  it  was  stored  for  appel- 
lees, and  held  subject  to  the  receipts.  There  was,  therefore, 
no  opportunity  for  deception  as  to  the  party  for  whom  it  was 
stored  and  held. 

We  are  of  opinion  there  is  no  error  in  the  record,  and  the 
judgment  below  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash   and  Western  Railway  Co. 

V. 

John  H.  Ingkaham. 

1.  Instruction — must  refer  to  the  evidence  for  the  facts.  It  would  be 
clearly  erroneous  to  instruct  the  jury  in  such  a  manner  that  they  would 
be  at  liberty  to  believe  certain  facts,  important  to  a  proper  decision  of  the 
cause,  from  any  source  other  than  the  evidence. 

2.  But  where  a  jury  are  instructed,  if  certain  facts  are  true,  provided 
they  farther  believe,  from  the  evidence,  certain  other  facts  exist,  they 
should  find,  etc.,  a  jury  of  ordinary  intelligence  will  understand  that  they 
must  believe  the  facts  first  enumerated  from  the  evidence,  as  well  as  those 
last  mentioned. 

3.  Same  —  when  correct  as  a.  series.  It  is  the  duty  of  the  jury  to 
consider  all  the  instructions  together;  and  when  this  court  can  see  that 
an  instruction  in  the  series,  although  not  stating  the  law  correctly,  is 
qualified  by  others,  so  that  the  jury  were  not  likely  to  have  been  misled, 
the  error  will  be  obviated. 

4.  Same — must  not  be  broader  than  the  evidence.  In  a  suit  by  a  brake- 
man  to  recover  damages  for  a  personal  injury,  sustained  while  in  the  dis- 
charge of  his  duty  as  a  servant,  in  consequence  of  a  defective  ladder  on  a 
freight  car,  the  court  refused  to  instruct  the  jury,  for  the  company,  that  it. 
was  the  duty  of  the  plaintiff  to  have  noticed  any  visible  defect  in  the  lad- 
der, and  to  have  reported  it  to  the  company;  and  if  there  was  a  visible 
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defect  in  the  ladder,  and  the  plaintiff  failed  to  report  it  to  the  company, 
he  could  not  recover  on  account  of  such  defect.  The  evidence  failed  to 
show  that  the  defect  was  visible,  or  that  the  plaintiff  ever  saw  the  car 
before  the  day  of  the  accident:  Held,  that  there  was  no  error  in  the 
refusal,  as  there  was  no  evidence  to  justify  giving  the  same. 

5.  Master  and  servant — injury  to  the  latter — liability  of  the  master. 
Where  a  brakeman  of  a  railway  company  is  injured  wdiile  in  the  service 
of  the  company,  in  consequence  of  a  defective  ladder,  which,  giving  way, 
caused  him  to  fall,  etc.,  the  company  will  not  be  liable  to  such  servant, 
unless  it  had  notice  of  the  defect,  or  might  have  had  such  knowledge  by 
the  exercise  of  a  proper  degree  of  diligence  and  care. 

6.  Where  a  brakeman  upon  a  railroad,  while  obeying  the  order  of  a  con- 
ductor of  a  freight  train,  in  uncoupling  a  car  from  the  train,  and  attempt- 
ing  to  climb  upon  the  car  after  uncoupling  the  same,  in  consequence  of 
a  defective  round  in  the  ladder,  fell,  and  was  run  over  by  several  cars, 
there  being  no  proof  that  the  defect  in  the  ladder  was  visible,  or  that  the 
brakeman  ever  saw  the  car  before,  it  wras  held,  that  the  company  was  liable 
to  him  for  the  injury  he  sustained,  it  being  the  duty  of  the  company  to 
furnish  safe  materials  and  structures,  and  the  brakeman  having  no  con- 
nection in  placing  the  defective  car  upon  the  road. 

7.  A  servant  of  a  railway  company  will  not  be  precluded  from  recov- 
ering for  a  personal  injury,  sustained  while  in  the  discharge  of  his  duties, 
in  consequence  of  the  act  of  a  superior  servant  in  another  department  of 
the  service.  Thus,  a  brakeman,  who  has  nothing  to  do  with  the  placing 
of  a  defective  freight  car  upon  the  road,  will  not  be  responsible  for  the 
acts  of  those  providing  such  a  car,  and  may  recover  for  an  injury  sustained 
by  him,  caused  by  the  use  of  the  same,  without  negligence  on  his  part. 

8.  Judgment — arresting  for  informality.  The  entry  of  judgment  in 
the  name  of  Ingram,  instead  of  Ingraham,  is  such  an  irregularity  that 
can  not  be  taken  advantage  of  under  the  Statute  of  Amendments  and 
Jeofails. 

Appp:al  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  O.  T.  Reeves,  for  the  appellant. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  John  H.  Ingra- 
ham, in   the   circuit   court   of  McLean   county,  against   the 
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Toledo,  Wabash  and  Western  Railway  Company,  to  recover 
for  injuries  received,  caused  by  falling  from  a  car  and  being 
run  over  by  several  cars  in  the  train. 

It  appears,  from  the  evidence  contained  in  the  record,  that, 
on  the  loth  day  of  October,  1872,  appellee  was  a  brakeman 
on  a  freight  train,  in  the  employ  of  appellant.  When  near 
Bos  well  station,  he  was  directed  by  Roach,  the  conductor,  to 
go  forward  and  cut  the  train.  In  obedience  to  the  order, 
appellee  went  over  the  train,  walking  on  top  of  the  cars, 
descended  the  ladder  of  one  car,  pulled  the  pin.  and  then 
started  up  the  ladder  of  the  other  car,  when  the  ladder  gave 
wav.  Appellee  was  thrown  upon  the  track,  and  five  or  six 
cars  passed  over  him.  Five  of  his  ribs  were  broken,  one 
foot  split  open,  one  arm  broken,  and  he  was  severely  injured 
in  the  abdomen.  In  consequence  of  the  injuries  received,  his 
lower  parts  became  paralyzed. 

In  fact,  it  is  clear,  from  the  evidence,  that,  before  the  acci- 
dent, appellee  was  a  stout,  able-bodied  man,  and  that,  by  the 
accident,  he  has  been  rendered  a  cripple  for  life,  and  unfit  for 
manual  labor. 

Upon  the  trial  in  the  circuit  court,  the  jury  returned  a 
verdict  in  favor  of  appellee,  and  fixed  his  damages  at  $5000. 
The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  verdict. 

The  appellant  brings  the  record  here,  and  relies  upon  three 
grounds  to  secure  a  reversal  of  the  judgment — 

First — That  the  court  erred  in  giving  appellee's  first  in- 
struction. 

Second — That  appellant's  first  instruction  was  improperly 
refused. 

Third —  That  the  court  erred  in  overruling  appellant's  mo- 
tion in  arrest  of  judgment. 

The  instruction  given  for  appellee,  to  which  exception  is 
taken,  is  as  follows : 

'•The  duty  of  furnishing  safe  cars  to  its  employees,  to  be 
used  by  them   in  working  on  the  railroad,  is  a  duty  the  law 
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imposed  upon  the  defendant,  and  it  is  not  one  that  can  be 
delegated  to  servants,  so  as  to  avoid  liability  on  the  part  of 
defendant;  and  if  he  (defendant)  neglected  and  failed  to  fur- 
nish a  safe  car.  but,  on  the  contrary,  did  furnish  a  car  that 
was  out  of  repair  in  one  of  the  rounds  of  the  ladder  on  such 
car.  and  that,  by  reason  of  such  defect,  the  plaintiff,  while 
using  ordinary  care  as  a  brakeman,  was,  in  the  discharge  of 
his  duty,  injured,  then  the  jury  should  find  the  defendant 
guilty,  if  the  jury  further  believe,  from  the  evidence,  that 
the  plaintiff  did  not  know  of  such  defect,  and  could  not  have 
known  of  the  same  by  the  use  of  reasonable  care  and  precau- 
tion. If  the  jury  finds  the  issues  for  the  plaintiff,  they  may 
assess  his  damages  at  such  sum  as  will  compensate  for  the 
injuries  and  damages  proven,  if  any  have  been  proven,  in 
loss  of  time  and  expenses,  pain  and  injury  sustained  in  the 
past,  and  for  any  permanent  or  lasting  injury  sustained  to  his 
physical  system/7 

The  first  objection  made  to  this  instruction  is,  it  is  claimed 
that  it  does  not  direct  the  jury  to  the  evidence,  or  tell  them 
they  are  to  believe  certain  facts  from  the  evidence. 

When  the  whole  instruction  is  considered,  we  do  not  regard 
the  objection  well  taken.  While  it  is  true,  the  instruction 
was  not  skillfully  drawn,  yet  it  contains  nothing  calculated 
to  mislead  the  jury,  or  to  predicate  a  verdict  on  facts  not  in 
evidence. 

Where  a  jury  are  instructed,  if  certain  facts  are  true,  pro- 
vided they  further  believe,  from  the  evidence,  certain  other 
facts  exist,  a  jury  of  ordinary  intelligence  would  surely  con- 
clude that  they  must  believe  the  facts  first  enumerated,  from 
the  evidence,  as  well  as  those  last  mentioned. 

A  jury  must  base  their  verdict  upon  the  facts  as  shown  by 
the  evidence  introduced  before  them;  and  it  would  be  clearly 
erroneous  for  the  court  to  instruct  them  in  such  a  manner 
that  they  would  be  at  liberty  to  believe  certain  facts,  import- 
ant to  a  proper  decision  of  the  issue,  from   any  source  other 
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than  the  evidence;  and  were  this  instruction  in  fact  liable  to 
the  objection  taken,  it  could  not  be  sustained. 

It  is  also  urged,  that  the  instruction  was  erroneous,  for  the 
reason  that  by  it  the  jury  were  told  appellant  would  be  liable 
if  it  furnished  a  car  which  was  unsafe,  independently  of  the 
question  whether  the  agents  of  the  company  had  notice  of 
the  defect,  or  might  have  had  notice  by  the  exercise  of  rea- 
sonable care. 

It  is  clear  the  company  could  not  be  held  liable  for  an 
injury  received  through  a  defect  in  the  car,  unless  it  had 
notice  of  the  defect,  or  might  have  had  such  knowledge  by 
the  exercise  of  a  proper  degree  of  diligence,  as  was  held  by 
this  court  in  T.,  P.  and  W.  R.  R.  Co.  v.  Convoy,  61   111.  162. 

The  instruction,  standing  alone,  is  liable  to  the  objection 
taken,  but  when  considered  in  connection  with  the  other 
instructions,  the  objectionable  feature  is  removed. 

The  second  instruction  given  for  appellee,  although  not  in 
terms  qualifying  the  first,  lays  down  the  rule  correctly. 

The  sixth  instruction  of  appellant  tells  the  jury  that  no 
recovery  could  be  had  if  the  round  in  the  ladder  gave  wav  by 
accident,  and  not  the  result  of  negligence  of  the  company. 

It  was  the  duty  of  the  jury  to  consider  all  the  instructions 
together,  and  when  this  was  done,  although  the  first  instruc- 
tion of  appellee  did  not  state  the  law  accurately,  we  can  not 
see  that  the  jury  were  likely  to  be  misled. 

The  second  point  relied  upon  by  appellant  is,  the  refusal 
of  the  court  to  give  its  first  instruction,  which  was  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  the  ladders  on  freight  cars  are  placed  there  for 
the  use  of  the  brakemen,  in  the  discharge  of  their  duties, 
then  it  was  the  duty  of  the  plaintiff  to  have  noticed  any  visi- 
ble defect  in  the  ladder,  and  to  have  reported  it  to  the  com- 
pany; and,  therefore,  if  the  jury  believe,  from  the  evidence, 
that  there  was  a  detect  in  the  round  of  the  ladder,  and  that 
it  was  a  visible  defect,  and  if  they  further  believe,  from  the 
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evidence,  that  the  plaintiff  did  not  report  the  defect  to  the 
company,  then  the  plaintiff  can  not  recover  on  account  of 
such  defect." 

This  instruction  might  have  been  proper  in  a  case  where  the 
evidence  was  broad  enough  to  authorize  it,  but  there  was  no 
evidence  in  this  ease,  as  disclosed  by  the  record  before  us,  to 
justify  the  court  in  giving  it. 

It  did  not  appear,  from  the  evidence,  that  the  ladder  con- 
tained visible  defects.  It  does  not  appear  that  appellee  had 
ever  seen  the  car  prior  to  the  day  of  the  accident;  and  while 
the  general  appearance  of  the  car  was  old  and  dilapidated, 
and  the  proof  is  clear  that  it  was  unfit  to  be  upon  the  road, 
and  unsafe,  yet  there  was  nothing  about  the  appearance  of  the 
ladder  calculated  to  excite  the  suspicion  of  the  appellee,  or 
that  would  justify  him  to  refuse  to  use  it,  or  even  condemn 
it  to  the  company. 

It  is  the  duty  of  a  railroad  company  to  furnish  to  their 
employees  safe  materials  and  structures. 

Appellee  had  no  connection  with  placing  this  car  upon  the 
road.  It  was  placed  there  by  one  higher  in  authority.  It  was 
the  duty  of  appellee,  when  ordered  by  the  conductor,  whose 
order  he  was  bound  to  obey,  to  descend  the  ladder  and  un- 
couple the  car;  and.  as  was  said  by  this  court  in  C.  and  N. 
W.  R.  R.  Co.  v.  Jackson,  55  111.  493.  he  was  and  could  not  be 
responsible  for  the  defect;  nor  should  he  be  held  liable  for 
the  defective  car.  as  he  neither  furnished  it  nor  placed  it  upon 
the  track;  nor  should  he  be  responsible  for  the  acts  of  those 
who  provided  the  defective  car,  as  tie  fault  was  not  that  of  a 
servant  engaged  in  the  same  department  of  the  common  busi- 
ness.     It  was  the  act  of  a  superior,  in  another  department. 

We  can  not,  therefore,  under  the  facts  of  this  case,  say  the 
court  erred  in  refusing  the  instruction. 

The  last  ground  of  reversal  relied  upon  is,  the  overruling 
of  the  motion  in  arrest  of  judgment. 
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The  declaration  was  in  the  name  of  John  H.  In  graham', 
which  was.  as  shown  by  the  evidence,  the  true  name  of  appel- 
lee. The  judgment,  however,  was  entered  in  the  name  of 
John  H.  Ingram. 

The  Revised  Statutes  of  1874,  page  137,  sec.  6,  provide,*: 
"A  judgment  shall  not  be  arrested  for  any  informality  in 
entering  a  judgment,  or  making  up  the  record  thereof,  or  any 
continuance  or  other  entry  upon  such  record."  The  fact  that 
the  judgment  was  entered  in  the  name  of  Ingram,  instead 
of  Ingraham,  can  only  be  regarded  as  an  irregularity  or  in- 
formality, which  can  not  be  taken  advantage  of  under  the 
statute. 

It  is  not  claimed  by  appellant  that  the  verdict  is  excessive, 
nor  is  it  seriously  urged  that  the  verdict  is  not  sustained  by 
the  evidence. 

The  injuries  received  were  of  the  most  serious  character, 
and  it  is  apparent,  from  the  evidence,  that  the  car  the  appel- 
lant suffered  to  be  used  was  unsafe  and  dangerous.  The  wood 
that  held  the  rounds  of  the  ladder  had  become  rotten  and 
decayed,  and  while  the  exterior  led  appellee  to  believe  it  safe, 
had  it  been  tested  by  the  hammer  of  the  mechanic  whose 
business  it  was  to  see  that  the  car  was  sound  and  safe,  the 
defects  would  have  readily  been  detected. 

As  the  record  discloses  no  substantial  error,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 


The  City  of  Decatur 

V. 

William  Vermillion. 

1.  Officer  —  compensation  to  officer  for  services  incident  to  his  office. 
Where  a  person  was  appointed  by  city  authorities  as  pound-master,  and 
the  compensation  for  his  services  as  such  fixed,  and  he  was  also  appointed 
a  special  policeman,  nierery  as  an  incident  to  the  first  office,  and  informed 
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that  he  would  receive  uo  pay  in  the  latter  capacity,  it  was  held,  that  he 
was  not  entitled  to  recover  anj^thing  from  the  city  for  services  as  police- 
man. 

2.  A  person  accepting  a  public  office  with  a  fixed  salary,  is  bound  to 
perform  the  duties  of  the  office  for  the  salary.  He  can  not  legally  claim 
additional  compensation  for  the  discharge  of  those  duties,  even  though 
subsequently  imposed  by  statute  or  ordinance,  and  the  salary  may  be 
inadequate. 

3.  Same— promise  to  pay  extra  compensation  not  binding.  A  promise  to 
pay  an  officer  an  extra  fee  or  sum  beyond  that  fixed  by  law,  is  not  binding, 
though  he  renders  services  and  exercises  a  degree  of  diligence  greater 
than  could  legally  have  been  required  of  him. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  I.  A.  Buckingham,  for  the  appellant. 

Messrs.  Park  &  Lee,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  brought  an  action  of  assumpsit  against  the  city, 
to  recover  for  services  claimed  to  have  been  rendered  as  a 
special  policeman.  It  appears  that  the  city  having  adopted 
an  ordinance  prohibiting  cattle  and  swine  from  running  at 
large  in  the  streets,  and  providing  for  the  appointment  of  a 
pound-master  for  its  enforcement,  appellee  was  so  appointed  ; 
and  inasmuch  as  it  was  apprehended  that  he  might  meet  with 
opposition  and  difficulty  in  enforcing  an  observance  of  the 
ordinance,  it  was  thought  advisable  to  clothe  him  with  the 
powers  of  a  policeman  of  the  city.  He  was,  therefore,  com- 
missioned as  a  special  policeman  at  the  time  he  was  appointed 
pound-master.  There  is  evidence  strongly  tending  to  prove 
that  he  was  informed,  at  the  time  of  his  appointment,  that 
he  would  be  paid  nothing  for  services  as  policeman. 

He.  however,  notwithstanding  such  notice  and  information,, 
claims,  and  recovered  in  the  court  below,  compensation  for 
such  services  in  addition  to  what  was  paid   him  for  acting  as 
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pound-master.  It  is  urged,  that  as  it  was  understood  that  he 
was  not  to  receive  double  pay,  he  is  precluded  from  a  recovery. 

We  think  there  can  be  no  question  that  appellee  is  barred 
from  a  recovery  on  this  ground.  The  power  to  act  as  a  police- 
man was  only  auxiliary  to  the  office  of  pound-master,  and 
was  only  conferred  to  enable  him  to  fully  perform  the  duties 
of  his  office  of  pound-master.  Being  only  an  incident  to.  or 
rather,  a  part  of  his  duty  as  pound- master,  and  notified  he 
would  not  be  paid  for  services  growing  out  of  the  discharge 
of  the  duties  of  his  office  as  policeman,  but  only  as  pound- 
master,  he  has  no  right  to  recover  for  services  he  may  have 
rendered  as  policeman.  He  must  be  held  to  his  agreement. 
Had  the  services  been  rendered  for  an  individual,  under  such 
an  arrangement,  no  one  could  suppose  that  a  recovery  could 
be  had;  and  corporations,  private  or  municipal,  have  the 
same  right  to  have  contracts  with  them  enforced,  as  do  indi- 
viduals. Nor  is  it  any  more  necessary  that  their  agreements 
with  others  should  be  reduced  to  writing,  than  it  is  between 
individuals.     The  same  rule  applies  to  the  one  as  to  the  other. 

Dillon,  in  his  work  on  Corporations,  at  page  206'.  sec. 
172,  says:  "It  is  a  well  settled  rule,  that  a  person  accepting 
a  public  office  with  a  fixed  salary,  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  can  not  legally  claim 
additional  compensation  for  the  discharge  of  those  duties. even 
though  the  salary  may  be  a  very  inadequate  remuneration 
for  the  services.  Nor  does  it  alter  the  case,  that  by  subsequent 
statutes  or  ordinances  his  duties  are  increased,  and  not  his 
salary.  Whenever  he  considers  the  compensation  inadequate 
he  is  at  liberty  to  resign.  The  rule  is  of  importance  to  the 
public.  To  allow  changes  and  addition  in  the  duties  of  an 
office  to  lay  the  foundation  for  extra  services,  would  soon 
introduce  intolerable  mischief.  The  rule,  too,  should  be  very 
rigidly  enforced.  The  statutes  of  the  legislature  and  the 
ordinances  of  our  municipal  corporations  seldom  prescribe, 
with  much  detail  and  particularity,  the  duties  annexed  to 
public  offices;  and  it  requires  but  little  ingenuity  to  run  nice 
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distinctions  between  what  duties  may.  and  what  may  not.  be 
strictly  official ;  and  if  these  distinctions  are  much  favored  by 
courts  of  justice,  it  may  lead  to  great  abuse. " 

In  section  173  he  says:  "  Not  only  has  an  officer,  under 
such  circumstances,  no  legal  claim  for  extra  compensation, 
but  a  promise  to  pay  him  an  extra  fee  or  sum  beyond  that  fixed 
by  law  is  not  binding,  though  he  renders  services  and  exercises 
a  degree  of  diligence  greater  than  could  legally  have  been 
required  of  him."  In  these  rules  the  author  is  fully  sus- 
tained by  the  authorities  to  which  he  refers. 

That  appellee  well  understood  he  was  not  to  receive  pay 
as  a  policeman,  is  manifest  from  the  fact  that  he  was  so 
informed  at  the  time  of  his  appointment,  and  from  the  fact 
that  he  complained  that  his  compensation  as  pound- master 
was  too  low,  and  he  said  he  could  make  more  bv  acting;  as  a 
policeman,  and  he  did  not  resign  as  such  when  he  resigned 
as  pound-master,  and  only  claimed  compensation  whilst  he 
acted  as  pound-master.  From  this  it  is  apparent  that  he  did 
not  expect  compensation   for  services  as  policeman. 

We  have  seen  that  the  police  powers  were  but  incident  to 
and  apart  of  the  duties  of  pound-master, and  were  so  intended 
and  understood  by  the  parties.  If  so,  then,  even  if  extra  com- 
pensation or  fees  had  been  promised,  the  promise  would  not 
have  been  binding,  as  we  have  seen.  Had  compensation  been 
allowed,  in  such  cases,  by  ordinance,  or  had  the  corpora- 
tion, by  resolution,  fixed  his  fees  or  salary  when  he  was 
appointed,  he  might,  no  doubt,  have  recovered.  But  such 
was  not  the  case,  but  the  reverse,  as  he  was  informed  he 
Avould  not  be  paid.  If  not  satisfied  with  the  arrangement, 
he  should  not  have  accepted  the  office.  There  was  no  com- 
pulsion, but  he  acted  freelv.  and  must  be  bound  bv  the  under- 
standing.  The  instructions,  so  far  as  thev  contravene  the 
views  here  expressed,  were  erroneous,  and  no  doubt  misled 
the  jury  in  their  finding. 

The  judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 
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Henby  Bell,  Admr. 

V. 

Parker  Gardner  et  al. 

1.  Chancery — new  trial  at  laic,  on  ground  of  surprise.  Where  a  plain- 
tiff in  an  action  at  law  is  fully  apprised  of  the  defense,  it  matters  not  that 
he  is  surprised  by  the  character  of  the  testimony,  on  an  application  to  a 
court  of  equity  to  grant  a  new  trial.  If  surprised,  he  should  submit  to  a 
non-suit,  and  not  experiment  with  the  chances  of  a  favorable  verdict. 

2.  Same — new  trial  on  newly  discovered  evidence.  A  court  of  equity  will 
not  grant  a  new  trial  in  an  action  at  law,  to  enable  a  party  to  produce  tes- 
timony merely  cumulative  in  its  character. 

3.  Same — new  trial  for  unusual  liaste  of  court.  If  the  court,  on  the  trial 
of  a  cause  at  law,  commits  an  error  in  unusually  hastening  the  trial,  the 
remedy  at  law  is  complete  by  appeal  or  writ  of  error,  and  therefore  no 
ground  exists  for  a  court  of  equity  to  grant  a  new  trial. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  bill  in  chancery,  originally  filed  by  Elizabeth 
Ewing,  in  her  lifetime,  against  Parker  Gardner  and  Joseph 
Gardner,  for  a  new  trial  in  an  action  at  law.  Upon  the  death 
of  the  complainant,  Henry  Bell,  her  administrator,  was  sub- 
stituted as  complainant.  The  court  below  dismissed  the  bill, 
and  the  administrator  appealed. 

Messrs.  Sweeney,  Moore  &  Warner,  for  the  appellant. 

Messrs.  Weldon,  Donahue  &  Kelly,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  filed  by  Elizabeth  Ewing.  in  her  lifetime,  to 
obtain  a  new  trial  in  a  common  law  cause,  wherein  she  was 
plaintiff  and  appellees  were  defendants.  In  the  original  bill, 
the  ri-o-ht  to  relief  seems  to  be  based  on  two  propositions:  1st, 
that  complainant  was  surprised  by  the  evidence  introduced  at 
the  trial;  and,  2d,  that  she    had  since    discovered  new  testi- 
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niony  that  materially  affects  the  merits  of  the  cause,  and  if 
afforded  an  opportunity  to  present  it,  it  would  change  the 
result  of  the  suit. 

By  an  amendment  to  the  bill,  it  is  alleged,  in  general  terms, 
that  the  verdict  was  the  result  of  '*  fraud,  accident  or  mis- 
take," but  the  particular  grievance  set  forth  is,  the  inconsid- 
erate haste  with  which  the  judge  of  the  circuit  court  required 
the  trial  to  be  conducted.  It  is  charged  there  was  no  reason- 
able opportunity  allowed  counsel  to  present  plaintiff's  cause 
to  the  consideration  of  the  jury,  nor  was  she  allowed  any 
time,  after  verdict,  to  procure  affidavits  of  newly  discovered 
evidence,  to  be  used  in  support  of  a  motion  for  a  new  trial, 
which,  it  is  alleged,  could  have  been  obtained  had  reasonable 
opportunity  been  given  for  that  purpose; 

Under  no  view  of  the  case  that  can  be  taken,  are  we  able 
to  perceive  any  equitable  ground  of  relief.  The  common  law 
suit  between  the  parties  was  upon  a  promissory  note.  It  had 
been  given  for  the  balance  due  on  a  lot  of  sheep.  The  de- 
fense interposed  was,  the  sheep  were  warranted  to  be  sound, 
when,  in  fact,  they  were  unsound. 

On  the  trial  of  the  issue  joined,  a  great  deal  of  testimony 
was  heard.  The  jury  found  for  defendants.  Both  parties 
gave  evidence  as  to  the  warranty  and  the  soundness  of  the 
sheep,  and  so  nearly  balanced  was  the  evidence,  it  is  alleged 
in  the  bill,  as  a  reason  why  no  appeal  was  taken,  it  would 
have  been  unavailing.  But  it  is  insisted  complainant  was 
surprised  at  the  character  of  the  testimony  as  to. the  sound- 
ness of  the  sheep.  Whether  this  is  true,  or  not,  can  make  no 
difference.  She  was  fully  apprised  of  the  nature  of  the  de- 
fense that  would  be  insisted  upon,  by  the  affidavit  for  contin- 
uance on  account  of  the  absence  of  the  witness  Mills,  and  if 
she  was  not  prepared  to  meet  it,  she  ought  to  have  suffered 
the  cause  to  be  continued.  Notwithstanding  she  was  apprised 
of  the  nature  of  the  defense,  she  insisted  upon  an  immediate 
trial.  But  aside  from  this  consideration,  if  the  testimony 
given  was  of  a  character  so  different  from  anything  that  could 
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have  been- anticipated,  being  plaintiff,  she  could  have  protec- 
ted her  interests  by  submitting  to  a  non-suit.  The  law  will 
not  permit  a  party  to  experiment  with  the  chances  of  a.  favor- 
able verdict,  but,  if  unsuccessful,  seek  relief  in  a  court  of 
equity.  Having  a  complete  remedy  in  her  own  hands,  she 
ought  to  have  availed  of  it. 

Admitting,  as  the  demurrer  does,  all  that  is  well  pleaded 
in  the  bill,  still  the  newly  discovered  evidence  is  but  cumu- 
lative to  that  given  on  the  former  trial.  It  is  not  of  a  con- 
clusive character.  Should  it  be  produced,  there  would  still 
be  a  conflict  in  the  evidence  on  the  vital  points  in  the  case, 
and  so  far  as  can  be  known,  the  jury  might,  with  the  addi- 
tional evidence  before  them,  find  the  same  wav.  It  has  never 
been  the  rule,  that  a  court  of  equity  would  grant  a  new  trial 
in  a  cause  at  law,  to  enable  a  party  to  produce  testimonv 
merely  cumulative  to  that  previously  given.  The  cases  in 
this  court  are  decisive  of  this  question.  Walker  v.  KreUhiger, 
48  111.  502;  Sulzer  v.  Yott,  57  111.  164;  Bowen  v.  Rutherford, 
60  111.  41. 

Whatever  errors,  if  any,  the  court  may  have  committed  in 
unreasonably  hastening  the  trial  of  the  cause,  could  onlv  be 
reviewed  on  appeal  to  this  court.  Exceptions  should  have 
been  taken  to  the  rulings  of  the  court,  and  preserved,  accord- 
ing to  the  usual  practice,  in  a  bill  of  exceptions.  Had  this 
been  done,  and  the  action  of  the  court  appeared  to  have  been 
erroneous,  a  remedy  would  have  been  afforded,  but  it  is  by 
appeal,  and  not  by  a  resort  to  a  court  of  equity.  Complain- 
ant has  sought  the  wrong  forum.  Her  remedy  was  alone  in 
the  common  law  courts.  No  necessity  for  the  equitable  inter- 
ference of  the  court  is  shown. 

The  bill  was  properly  dismissed,  and  the"  decree  must  be 
affirmed. 

Decree  affirmed. 
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Louis  Farmeb 

V. 

The  People  of  the  State  of  Illinois. 

1.  Practice — in  a  proceeding  under  repealed  statute.,  the  practice  is  gov- 
erned by  the  laws  in  foi  ce.  Although  prosecutions  and  rights  of  action 
under  repealed  statutes  are  preserved,  yet  they  must  be  carried  on,  after 
the  repealing  law  takes  effect,  in  conformity  with  the  law  then  in  force. 
The  repealed  statute  furnishes  Ihe  right  of  action  or  prosecution,  but  not 
the  practice  or  mode  of  procedure. 

2.  Therefore,  where  an  indictment  was  found  before  the  R.  S.  of  1874 
took  effect,  and  which  repealed  the  statute  under  which  the  indictment 
was  found,  saving,  however,  the  right  to  proceed  for  any  violation  of  the 
repealed  statute,  it  was  held,  that  the  laws  of  1874  governed  as  to  the  man- 
ner of  applying  for  a  change  of  venue. 

3.  Intoxicating  liquor — sale  to  minor.  Upon  indictment  for  selling 
intoxicating  liquor  to  a  minor,  without  authority  from  his  parents  or 
guardian,  it  does  not  matter  that  the  defendant  did  not  know  that  such 
person  was  a  minor.  He  is  bound  to  know  whether  such  person  is  a 
minor  or  not. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county  ;  the 
Hon.  C.  B.  Smith.  Judge,  presiding. 

Messrs.  Crea  &  Ewing,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  Chas. 
C.  McComas,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

At  the  May  term,  1874.  of  the  Macon  circuit  court,  an  in- 
dictment was  found  and  presented  by  the  grand  jury  against 
plaintiff  in  error,  for  selling  intoxicating  liquor  to  a  minor. 
The  indictment  contained  six  counts.  A  trial  was  had  before 
the  court  and  a  jury,  resulting  in  a  verdict  of  guilty  on  each 
of  the  counts.  A  motion  for  a  new  trial  was  entered,  but 
overruled  by  the  court,  when  defendant  was  sentenced  to  ten 
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days'  imprisonment  in  the  county  jail  under  each  count,  and 
was  fined  in  the  sum  of  $20  under  each  count.  Defendant 
thereupon  prosecutes  this  writ  of  error,  and  asks  a  reversal 
of  the  judgment. 

At  the  August  term,  1874,  of  the  court,  plaintiff  in  error 
applied  to  the  court  for  a  change  of  venue,  on  account  of  the 
prejudice  of  the  judge  of  that  court.  The  application  was 
made  under  the  21st  section  of  the  chapter  entitled  "Venue/' 
R.  S.  1874,  p.  1095,  and  it  seems  in  all  things  to  have  com- 
plied with  the  requirements  of  that  section.  But  the  circuit 
judge  denied  the  motion,  as  we  suppose,  because  the  indict- 
ment was  found  before  the  revised  code  went  into  effect,  and 
under  the  supposition  that  the  laws  of  1845  and  1861  gov- 
erned the  application. 

The  fourth  section  of  the  chapter  entitled  "Statutes,"  R.  S. 
1874.  p.  1012,  provides  that  •■  No  new  law  shall  be  construed 
to. repeal  a  former  law,  whether  such  former  law  is  expressly 
repealed  or  not,  as  to  any  offense  committed  against  the  former 
law,  or  as  to  any  act  done,  any  penalty,  forfeiture  or  punish- 
ment incurred,  or  any  right  accrued  or  claim  arising  under 
the  former  law,  or  in  an}'  way  whatever  to  affect  any  such 
offense  or  act  so  committed  or  done,  >:<  *  *  save  only 
that  the  proceedings  thereafter  shall  conform,  so  far  as  prac- 
ticable, to  the  laws  in  force  at  the  time  of  such   proceeding." 

The  sixth  section  of  the  same  act,  R.  S.  1874,  p.  1046,  pro- 
vides that  "The  repeal  of  the  acts  and  parts  of  acts  men- 
tioned in  the  preceding  section  shall  not  affect  suits  pending 
or  rights  existing  at  the  time  this  act  takes  effect."  This  hit- 
ter  provision,  it  is  true,  saves  all  rights,  and  declares  that  the 
repeal  of  the  law  under  which  the  offense  was  committed 
shall  not  affect  suits  pending  or  rights  existing  when  the  new 
law  takes  effect,  but  it  does  not  declare  that  the  suit  shall 
proceed  and  be  tried  under  the  old  law.  There  is  man i test Iv 
a  broad  distinction  between  a  suit,  and  the  practice  or  rules 
by  which  the  suit  shall  be  tried.  The  design  of  this  provi- 
sion was,  to  prevent   suits   and    proceedings    under   statutes, 
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whether  in  favor  of  the  people  or  of  individuals,  from  abat- 
ing, and  the  rights  claimed  thereunder  from  being  lost. 

As  a  general  rule,  the  repeal  of  a  law  under  which  a  pen- 
alty has  been  incurred,  unless  there  be  a  saving  clause,  de- 
feats the  right,  unless  it  has  been  pursued  to  a  judgment. 
This  enactment  was  obviously  intended  to  prevent  such  re- 
sults. 

This  becomes  more  manifest  when  considered  in  the  light 
of  the  provision  contained  in  the  fourth  section,  which,  we 
have  seen,  provides  that,  in  all  such  suits,  the  proceedings 
shall  conform  thereafter,  so  far  as  practicable,  to  the  laws  in 
force  at  the  time  of  such  proceeding.  This,  although  not 
clearly  expressed,  means  that,  although  the  suit  or  prosecu- 
tion may  have  been  commenced  under  the  repealed  law,  it 
shall,  after  the  repealing  law  takes  effect,  proceed  in  conform- 
ity with  the  law  then  in  force.  If  this  be  the  true  construc- 
tion, and  of  it  we  have  no  doubt,  then  the  practice  prescribed 
by  the  act  of  1874,  after  it  went  into  effect,  governed.  The 
previous  acts  governed  until  the  revision  went  into  effect, 
from  which  time  it  controlled.  The  application  for  a  change 
of  venue  was,  therefore,  properly  made,  and  should  have  been 
granted. 

It  is  also  urged  that  the  court  erred  in  instructing  the  jury 
that  it  did  not  matter  whether  plaintiff  in  error  knew  the 
person  to  whom  he  sold  liquor  was  a  minor,  or  not,  as  he 
was  bound  to  know  he  was  selling  to  a  person  to  whom  the 
law  prohibited  him  to  sell.  We  see  no  error  in  this.  It  is 
unlawful  to  sell  without  a  license,  and  he,  when  a  license  was 
granted  to  him,  took  it  upon  the  condition,  among  others,  that 
he  would  not  sell  to  a  minor,  without  authority  from  parents 
or  guardians.  He  impliedly  undertook  to  perform  the  con- 
dition. It,  then,  was  incumbent  upon  him,  in  performing  his 
duty,  to  learn  and  know  whether  he  was  violating  his  under- 
taking. It  is  not  as  though  it  was  lawful  to  sell  generally. 
Being  unlawful  to  sell  to  any  and  all  classes,  he  applied  for  and 
obtained  a  license  to  sell  only  to  a  portion  of  the  community, 
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and  he  must  see  that  he  sells  to  only  such  as  is  permitted  by 
his  license.  If  a  different  construction  were  given  to  the 
statute,  as  contended  for,  it  would  almost  amount  to  an  abro- 
gation of  this  prohibition,  as  knowledge  would  be  difficult  to 
prove  in  a  large  number  of  cases.  We  gave  the  construction 
to  this  act  that  was  given  by  the  court  below,  in  the  case  of 
McCutcheon  v.  The  People,  69  111.  601,  and  we  see  no  reason 
to  alter  or  modify  the  decision  there  made. 

But,  for  the  error  indicated,  the  judgment  of  the  court  be- 
low must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Village  of  Princeville 

V. 

Peter  Auten  et  al. 

1.  Dedication — of  public  square  in  a  milage.  Where  the  proprietors 
of  land,  in  laying  out  and  platting  a  village  thereon,  left  a  square  blank, 
without  any  designation  of  its  purpose,  except  that  it  was  not  divided 
into  lots,  and  there  was  no  allusion  made  to  i-t  in  their  certificate,  it  was 
held,  that  this  was  not  a  dedication  to  public  use,  under  the  statute,  of  the 
square. 

2.  Same — at  common  law.  Where  the  plat  of  a  village  showed  a  square, 
not  divided  into  lots  as  the  other  blocks,  with  no  designation  of  its  use, 
and  the  proof  showed  the  sale  of  lots  around  the  same  at  an  enhanced 
price,  and  an  intention  to  dedicate  the  square  to  public  use,  and  a  long 
acquiescence  in  the  use  of  the  same  as  a  public  park,  this  was  held  to  be  a 
dedication,  at  common  law,  to  the  public  use. 

3.  Same — right  to  divert  from  original  purpose.  In  the  absence  of  any 
custom  or  usage  having  the  force  of  law,  the  mere  fact  that  a  block  in  a 
country  village  is  dedicated,  by  the  original  proprietors,  for  a  public 
square,  does  not,  of  itself,  confer  upon  the  village  trustees  authority  to 
appropriate  it,  in  whole  or  in  part,  as  a  site  for  buildings  for  corporate 
purposes,  against  the  wishes  of  any  citizen  interested. 

4.  Same — parol  evidence  to  show  purpose  of.  Where  nothing  appears  to 
indicate  for  what  purpose  a  grant  or  donation  of  land  is  made  to  the  pub- 
lic, parol  evidence  is  admissible  to  show  the  object  to  which  it  was  to  be 
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devoted.  Where  the  intention  is  made  manifest,  at  the  time  of  the  dedi- 
cation, as  to  the  use,  extrinsic  evidence  will  not  be  received  to  show  an 
intention  to  devote  the  land  to  a  different  use. 

5.  Same — diversion  from  use  intended,  enjoined.  Where  a  block  in  a  vil- 
lage plat  was  left  blank,  without  words  showing  its  use,  so  that  it  was  not 
a  dedication  to  the  public,  under  the  statute,  but  proof  of  the  contempo- 
raneous declarations  and  acts  of  the  original  proprietors  clearly  showed 
that  they  intended  the  same  should  remain  an  open  square,  for  the  con- 
venience and  common  benefit  of  the  inhabitants  of  the  village;  and  the 
proof  also  showed  a  long  acquiescence  in  such  dedication  on  the  part  of 
the  village  authorities,  it  was  held,  that  a  court  of  equity  would  enjoin 
the  trustees  of  the  village  from  the  erection  of  a  town  hall  upon  the 
same. 

6.  Same — right  of  county  to  appropriate  a  public  square  to  its  use.  A 
county  has  no  inherent  right  to  appropriate  the  exclusive  use  of  a  public 
square  in  a  town,  not  dedicated  expressly  to  it,  but  to  the  public  or  citi- 
zens generally.  It  has  no'  more  right  than  an  individual  to  prevent  or 
disturb  the  enjoyment  of  the  inhabitants  in  any  public  grounds  dedicated 
to  their  use. 

Weit  of  Error  to  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Joseph  W.  Cochran.  Judge,  presiding. 

Mr.  H.  B.  Hopkins,  and  Mr.  J.  Hough,  for  the  appellant. 
Messrs.  Johnson  &■  Hewitt,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  enjoin  the  village  board  of  trustees  from 
moving  the  town  hall  from  its  present  site  and  placing  it  on 
what  is  called  the  "square,"  or  "public  square."  The  orig- 
inal town  of  Princevilie  was  laid  out  in  1837.  No  division 
was  made  of  the  centre  block.  It  does  not  appear  to  have 
been  divided  into  lots  as  other  blocks  were.  It  was  left 
blank.  The  deputy  surveyor,  in  his  certificate,  gives  the 
front  and  depth  measures  of  lots  fronting  on  the  " square," 
and  gives  the  dimensions,  in  feet,  of  the  "public  square." 
Phillips,  the  county  surveyor,  simply  certifies  the  plat  is  cor- 
rect. The  proprietors  make  their  certificate  as  to  the  correct- 
ness of  the  plat  made  by  the  county  surveyor,  and  "that  the 
streets  and  alleys  are  of  the  size  set  forth  in  the  plat." 
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By  reference  to  the  plat,  we  observe  that  neither  the  size 
of  the  lots  nor  the  width  of  the  streets  or  alleys  is  indicated 
in  any  manner  upon  it.  No  allusion  is  made  to  any  "square/' 
or  •'public  square/' except  in  the  certificate  of  the  deputy 
surveyor,  who,  perhaps,  performed  the  labor  in  making  the 
original  survey. 

It  is  proven  the  proprietors  of  the  town  recognized  the 
blank  square  as  public  grounds,  and  sold  lots  fronting  on  it 
for  an  enhanced  price.  Whether  the  proprietors,  in  making 
their  certificate,  shall  be  regarded  as  having  adopted  the  cer- 
tificate of  the  deputy  surveyor,  the  legal  effect  of  what  they 
did  was  an  incomplete  statutory  dedication  of  that  block  of 
land  to  the  public.  It  would  certainly  constitute  a  dedication 
at  common  law.  Had  the  plat  been  in  conformity  with  the 
provisions  of  the  statute  then  in  force,  it  would  have  operated 
as  effectually  as  a  deed  would  have  done  to  convey  the  title 
of  the  streets,  alleys  and  public  grounds  in  the  corporation 
thereafter  to  be  formed. 

Neither  the  plat  nor  any  of  the  certificates  accompanying 
it  expresses  any  limitation  or  condition  as  to  the  future  use  of 
the  block  designated  as  a  public  square,  nor  indicate  in  what 
manner  the  public  may  enjoy  it.  One  of  the  proprietors,  in 
his  testimony  taken  at  the  hearing,  says  the  land  comprised 
in  the  block  originally  belonged  to  him;  that  it  was  the 
intention  it  should  forever  remain  an  open  square,  as  a 
u  beauty,  convenience  and  charm  to  a  country  village/'  and 
it  was  with  that  view  lots  fronting  on  it  were  sold  for  an 
enhanced  price.  Had  this  intention  been  expressed  on  the 
plat,  or  even  in  the  contemporaneous  certificates,  it  is  clear, 
on  principle  and  authority,  the  village  trustees  could  not  law- 
fully appropriate  it  to  any  other  public  use.  It  would  have 
been  an  abuse  of  the  trust  reposed  in  them,  that  the  courts 
would  not  hesitate  to  control,  that  the  property  might  be  pre- 
served for  the  uses  intended  by  the  donors. 

Assuming,  as  we  do,  that  there  was  a  dedication  of  this 
square  to  the  public,  an  important  inquiry  arises:    with  what 
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intention  was  the  grant  made?  The  purpose  of  the  grantors 
was  not  manifested  by  the  town  plat,  nor  by  any  contempo- 
raneous written  instrument.  Shall  Ave  presume,  as  a  conclu- 
sion of  law,  it  was  for  any  particular  purpose?  Or  shall  we 
assume,  in  the  absence  of  any  explanatory  word,  it  was  the 
intention  of  the  grantors  that  the  corporate  authorities,  when 
they  came  into  existence,  should  have  the  unrestricted  con- 
trol ?  Or  shall  we  conclude  it  was  for  a  site  for  buildings 
and  offices  for  the  transaction  of  municipal  affairs?  Or  shall 
we  hold  the  dedication  of  public  grounds  in  the  midst  of  a 
country  village,  no  contrary  intention  being  manifested,  was 
for  park  purposes,  or  pleasure  grounds,  in.  which  all  the 
inhabitants  of  the  village  should  have  a  common  interest? 

No  usage  prevails  in  this  State,  so  far  as  we  know,  that 
would  throw  any  light  on  the  subject  of  our  inquiries.  In 
Pennsylvania,  it  has  been  held  that,  by  a  usage  in  that  State, 
which  has  ''acquired  the  consistence  of  law,"  the  county  has 
the  right  to  erect  its  court  house  on  the  public  square  in  all 
shire  towns.  Com.  v.  Bowman  et  al.  3  Penn.  State  P.  202.  That 
usage,  to  a  limited  extent,  prevails  in  this  State,  but  we  are 
not  prepared  to  say  it  has  acquired  the  force  of  law. 

Where  there  is  no  express  grant  to  the  county,  it  certainly 
can  not  erect  public  buildings  on  the  public  square,  unless 
authorized  so  to  do  by  a  custom  of  the  country  or  usage  to 
which  all  citizens  are  willing  to  submit  as  to  a  positive  enact- 
ment. A  county  has  no  inherent  right  to  appropriate  the 
exclusive  use  of  property  not  dedicated  expressly  to  it,  but 
to  the  citizens  or  public  generally.  It  has  no  more  right  than 
an  individual  to  prevent  or  disturb  the  enjoyment  of  the 
inhabitants  in  any  public  grounds  dedicated  to  their  use. 

We  are  not  aware  that  a  custom  or  usage  prevails  anywhere, 
even  in  States  where  the  usage  as  to  court  houses  obtains,  that 
city  or  village  authorities  may  erect  a  town  hall,  or  other  pub- 
lic buildings,  upon  public  grounds  donated  to  pubLic  use,  in 
the  absence  of  any  special  declaration  conferring  the  privi- 
lege. 
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This  is  not  a  county  town,  and  we  are  not  authorized  to 
assume  it  was  in  the  contemplation  of  the  dedicators  this 
block  of  ground  was  to  be  for  a  site  for  public  buildings  for 
the  use  of  the  municipal  officers.  It  is  a  more  reasonable 
conclusion  it  was  dedicated  with  a  view  to  park  purposes,  to 
be  ornamented  and  made  a  pleasure  ground  in  the  midst  of 
the  village.  If  we  are  permitted  to  draw  any  conclusion,  we 
think  the  latter  is  more  consistent. with  the  acts  of  the  par- 
ties, and  more  in  harmony  with  such  usages  as  have  obtained 
in  the  country. 

Ever  since  the  town  was  laid  out,  this  square  has  remained 
unoccupied.  An  effort,  at  one  time,  was  made  to  locate  the 
town  school  house  upon  it,  but  the  measure  was  defeated  by 
the  earnest  protest  of  citizens  interested. 

The  village  officers  had  purchased  lots,  in  another  part  of 
the  town,  on  which  there  were  situated  the  town  hall  and 
calaboose.  Although  more  than  a  third  of  a  centurv  has 
elapsed,  it  was  not  until  recently  the  corporate  authorities 
attempted  to  appropriate  the  grounds  for  a  site  for  a  town  hall. 

A  town  school  house  is  as  much  a  corporate  purpose  as  a 
town  hall,  and  if  the  trustees  could  erect  the  latter  upon  this 
square,  by  a  parity  of  reasoning,  they  could,  with  as  much 
propriety,  erect  and  maintain  the  former.  The  village  trustees 
disclaim  any  intention  to  erect  a  town  prison  on  the  square, 
but  it  is  as  much  for  a  corporate  purpose. as  a  town  hall,  and 
some  subsequent  board  might  so  regard  it. 

In  the  absence  of  any  custom  or  usage  having  the  force  of 
law,  our  conclusion  is,  the  mere  fact  this  block  of  ground  was 
dedicated,  by  the  original  proprietors  of  the  town,  for  a  "pub- 
lic square,"  does  not,  of  itself,  confer  upon  the  village  trustees 
authority  to  appropriate  it,  in  whole  or  in  part,  as  a  site  for 
buildings  for  corporate  purposes,  against  the  wishes  of  any 
citizen  interested.  The  privilege  could  only  exist  by  grant, 
or  by  some  act  of  the  donors  equivalent  to  a  grant. 

Where  nothing  appears  to  indicate  for  what  particular  use 
a  grant  or  donation  of  lands  is  made  to  the  public,  we  can 
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see  no  reason  why  parol  evidence  is  not  admissible  to  show 
the  object  to  which  it  was  to  be  devoted.  Otherwise,  we 
should  be  left  to  determine  the  use  by  mere  conjecture,  or  be 
compelled  to  declare  the  purpose  as  a  conclusion  of  1-aw, 
neither  of  which  we  are  authorized  to  do.  Where  the  inten- 
tion is  made  manifest  by  any  expression  as  to  the  use.  the 
dedicators  will  not  be  permitted  to  show,  by  extrinsic  evi- 
dence, they  intended  a  different  public  purpose.  The  ex- 
pressed declaration  made  at  the  time. of  the  grant  or  donation 
must  control. 

The  case  at  oar  falls  within  the  principle  declared.  Here 
was  a  donation  of  a  square  of  land,  in  the  centre  of  a  town, 
to  the  public;  but  as  to  the  manner  it  shall  be  enjoyed,  or  to 
what  particular  public  use  it  was  to  be  devoted,  the  grant 
is  silent.  There  is  no  custom  or  local  usage  that  controls. 
The  town  is  not,  and  was  not,  expected  to  be  a  county  seat, 
and  no  presumption  arises  it  was  for  a  site  for  a  court  house 
or  other  public  buildings.  Hence,  resort  must  be  had  to  the 
contemporaneous  declarations  and  acts  of  the  donors  or  grant- 
ors. 

Considering  the  evidence  offered  on  this  subject,  it  clearly 
appears  it  was  the  intention  of  the  proprietors  of  the  town, 
in  making  the  dedication  of  this  block  of  ground,  it  should 
forever  remain  an  "open  square."  for  the  convenience  and 
common  benefit  of  the  inhabitants  of  the  village.  Acqui- 
escence, on  the  part  of  the  corporate  authorities,  for  so  great 
a  period,  as  shown  by  the  testimony,  strengthens  this  conclu- 
sion. 

The  decree  does  not  forbid  the  village  trustees,  as  suggested 
bv  counsel,  irom  inclosing  the  square,  from  making  walks, 
and  planting  it  with  ornamental  trees,  or  doing  anvthing  else 
to  make  it  a  pleasure-ground  for  the  use  of  the  inhabitants 
of  the  village,  whenever  they  may  think  proper  to  do  so. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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Laura  A.  Dickson- 


The  Chicago,  Burlington"  and  Quincy  B.  B.  Co. 

1.  Limitation — net  of  1872  construed.  The  Limitation  act  of  1872  was 
not  intended  to  have  a  retrospective  operation  upon  causes  of  action 
existing  when  it  took  effect,  but  is  prospective,  only,  in  its  operation. 
The  saving  clause  in  the  section  repealing  other  limitation  acts,  keeps 
such  prior  acts  in  force  as  to  all  causes  of  action  which  had  accrued 
before  the  later  law  took  effect. 

2.  Section  24  of  the  Limitation  act  of  1872,  which  repeals  all  prior 
acts  on  the  subject,  and  which  declares  that  "this  section"  shall  not  be 
so  construed  as  to  affect  any  right,  etc.,  that  may  have  accrued  before  this 
act  shall  take  effect,  is  to  be  construed  the  same  as  if  it  had  read  "this 
act,"  instead  of  "this  section." 

Writ  of  Error  to  the  Circuit  Court  of  Fultou  county  ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Laura  A.  Dickson 
against  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany, to  recover  for  a  personal  injury.  The  facts  involved  in 
the  decision  are  stated  in  the  opinion. 

Messrs.  Seiopr  &  Gray,  for  the  plaintiff  in  error. 

Messrs.  Judd  &  Whitehouse,  for  the   defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  only  question  presented  on  this  record  is,  whether,  bv 
the  Limitation  Act  of  1872.  the  right  to  sue  in  actions  on  the 
case  for  damages  for  an  injury  to  the  person,  when  the  cause 
of  action  accrued  prior  to  the  passage  of  that  act,  is  limited 
to  two  years. 

The  action  here  was  one  on  the  case,  for  damages  for  an 
injury  to  the  person  consequent  upon  the  alleged  wrongful 
act  of  the  servants  of  the  defendant.  The  cause  of  action 
accrued   in  the  year   1870.     The   suit   was   brought   Julv  6, 
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1874.  The  defendant  pleaded  two  special  pleas,  setting  up, 
in  substance,  that  the  cause  of  action  accrued,  if  at  all,  more 
than  two  years  next  before  the  commencement  of  the  suit. 
The  court  below  overruled  a  general  demurrer  to  the  pleas, 
and  rendered  judgment  for  the  defendant. 

When  this  alleged  cause  of  action  accrued,  and  the  alleged 
liability  of  defendant  was  incurred,  the  act  of  Feb.  10,  1849 
Avas  in  force,  and  limited  actions  on  the  case  to  five  years. 
The  14th  section  of  the  Limitation  law  of  1872,  in  force  July 
1,  1872,  is  as  follows:  "Actions  for  damages  for  an  injury 
to  the  person,  *  *  *  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  accrued."  The  24th  sec- 
tion of  the  act  of  1872  expressly  repeals  the  Limitation  act  of 
February  10,  1849,  the  section  concluding  as  follows:  "But 
this  section  shall  not  be  construed  so  as  to  affect  any  rights  or 
liabilities,  or  any  causes  of  action  that  may  have  accrued 
before  this  act  shall  take  effect."  The  act  took  effect  July  1, 
1872. 

The  24th  section  of  the  act  of  1872,  in  terms,  repeals  various 
other  limitation  laws,  as  well  as  that  of  February  10,  1849. 

It  is  urged  by  appellee,  that  section  14  of  the  act  of  1872 
shortens  the  time  within  which  actions  for  injury  to  the  per- 
son maybe  brought,  to  two  years;  that  it  is  wholly  inconsist- 
ent with  the  five  years  limitation  of  the  act  of  1849,  and, 
therefore,  repeals  it  by  implication,  substituting  two  years  in 
place  of  five  years  limitation;  so  that  the  two  acts  can  not 
stand  together.  Stress  is  then  laid  upon  the  use  of  the  words 
'•this  section,"  not  "this  act,"  in  the  saving  clause  of  sec- 
tion 24  of  the  act  of  1872;  and  it  is  said  that  the  act  of 
1872  nowhere  provides  that  section  fourteen,  or  this  act,  shall 
not  be  construed  so  as  to  affect  any  existing  liability  or  causes 
of  action;  that  it  only  provides  that  section  twenty-four,  "this 
section,"  shall  not  be  so  construed;  that  it  is  the  express 
repealing  clause  only  whose  operation  is  suspended  in  given 
instances,  and  that  to  that  clause  the  saving  provision  is  care- 
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fully  limited.     Therefore,  the  repeal  by  implication  by  the 
14th  section  is  left  absolute. 

We  regard  this  a  refinement  of  construction  which  is  inad- 
missible. We  can  not  think  the  legislature  indulged  in  any 
such  nicety  of  discrimination  as  is  supposed.  They  saw  pro- 
per to  expressly  repeal  the  act  of  February  10,  1849,  and  not 
leave  it  to  be  repealed  by  implication,  and  expressly  apply 
the  saving  clause  to  the  repeal. 

We  are  of  opinion  the  construction  is  to  be  the  same,  as  if 
the  words  "this  act,"  instead  of  "this  section,"  had  been  used 
in  the  saving  clause.  We  can  not  doubt  that  it  was  the 
legislative  intention,  and  that  the  sensible  construction  is, 
that  the  act  of  1872  was  to  be  prospective,  only,  in  irs  opera- 
tion, and  not  to  have  a  retroactive  effect  upon  any  causes 
of  action  which  had  accrued  before  the  time  when  the  act 
went  into  effect;  that  as  to  all  such  causes  of  action — of 
which  the  present  is  one — the  act  of  February  10,  1849,  fur- 
nished the  rule  of  limitation,  and  not  that  of  1872. 

We  are  of  opinion  the  demurrer  to  the  pleas  should  have 
been  sustained,  and  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Walker  :  I  am  unable  to  concur  in 
the  decision  announced  in  the  foregoing  opinion. 


George  Chandler 

v. 

Joshua  Brown. 

1.  Corporation — decree  closing  its  business  and  appointing  receiver,  not 
binding  on  stockholder  not  made  a  party.  A  decree  for  closing  up  the  af- 
fairs of  a  corporation  on  the  ground  of  insolvency,  and  the  appointment 
of  a  receiver,  in  a  suit  brought  under  the  25th  section  of  the  "act  con- 
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cerning  corporations,"  approved  April  18,  1872,  is  not  binding  upon  any 
stockholder  not  made  a  part}T  to  the  suit. 

2.  Same — right  of  receiver  to  sue  stockholder  for  unpaid  subscription.  In 
a  suit  by  a  receiver  of  an  insolvent  corporation  against  a  stockholder,  to 
recover  unpaid  subscription,  the  plaintiff  must  show  clearly  a  legal  right 
to  institute  and  carry  on  the  same,  and  to  this  end  he  must  show  his  ap- 
pointment by  a  decree  which  is  conclusive  against  the  defendant,  and  the 
decree  will  not  have  this  effect  unless  the  defendant  was  a  party  to  the 
suit  against  the  corporation. 

3.  Same — decree  giving  receiver  discretionary  powers.  A  decree  against 
an  insolvent  corporation,  closing  up  its  affairs  and  appointing  a  receiver, 
which  authorizes  the  latter  to  compromise,  in  his  discretion,  with  stock* 
holders  with  -regard  to  the  payment  of  their  subscriptions,  is  erroneous, 
especially  so  when  all  the  stockholders  are  not  parties  to  the  proceeding. 
Each  stockholder  has  a  vested  right  in  the  contract  for  subscription  of 
every  other  stockholder. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Gapen  &  Ewing,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  by  appellant,  as  receiver 
of  the  Lamar  Insurance  Company,  against  appellee,  to  recover 
the  balance  remaining  unpaid  on  his  subscription  to  the  cap- 
ital stock  of  that  company. 

The  declaration,  after  amendment,  was  composed  of  eight 
counts,  but  appellant  subsequently  entered  a  nolle  'prosequi  to 
all  but  the  first  and  second  counts,  and  to  these  appellee  de- 
murred. The  court  sustained  the  demurrer,  and  the  only 
question  raised  by  this  appeal  is,  was  the  demurrer  properly 
sustained. 

So  far  as  it  is  necessary  to  notice  the  allegations  in  these 
counts,  they  are  the  same. 

It  is,  among  other  things,  alleged  that  the  company  did  acts 
authorizing   a    forfeiture,  by  permitting   execution   to   be  re- 
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turned  no  property  found,  and  by  allowing  executions  to  re- 
main unpaid  for  more  than  ten  days  after  demand,  and  that 
it  did  practically  dissolve,  leaving  debts  unpaid  ;  that  after- 
wards, the  company  being  unable  to  meet  its  liabilities,  cer- 
tain persons,  composing  a  firm,  filed  a  bill,  as  well  in  their 
own  behalf  as  in  behalf  of  all  other  creditors  of  the  company, 
against  the  company  and  others,  in  the  Superior  Court  of 
Cook  county,  in  which  proceeding  the  court  acquired  juris- 
diction of  the  company;  that  in  said  case  the  company  was 
declared  insolvent,  its  affairs  ordered  to  be  adjusted  and  closed 
up,  and  the  plaintiff  was  appointed  receiver  of  the  estate  of 
the  company,  in  conformity  with  law,  and  was  duly  invested 
and  clothed  with  all  the  property,  assets,  effects,  rights,  priv- 
ileges and  powers  of  said  company;  that  plaintiff  gave  bond 
as  receiver,  and  the  company  conveyed  to  him  the  money } 
property,  assets  and  effects  of  the  company,  including  the 
stock,  bond  or  contract  executed  and  delivered  by  the  defend- 
ant to  the  company. 

And  a  subsequent  order  of  the  Superior  Court  of  Cook 
county  is  then  recited,  authorizing  the  plaintiff  to  collect, 
from  all  who  had  not  paid.  20  per  cent  on  their  subscription, 
the  deficiency,  so  that  all  should  be  equal,  and  directing  plain- 
tiff to  levy  20  per  cent  more  on  the  stock,  and  give  notice  of 
such  assessment  by  publishing  a  notice  in  a  newspaper  pub- 
lished in  Chicago,  and  mail  a  notice  to  each  stockholder;  that 
he  first  make  a  call  of  15  per  cent,  and  if  that  be  sufficient, 
on  its  payment,  to  surrender  the  obligation  of  the  stockhold- 
ers;  and  if  it  be  not  sufficient,  that  he  make  further  calls 
until  he  secure  sufficient  for  that  purpose;  that  if  any  stock- 
holders prove  insolvent,  the  deficiency  be  made  up  by  divid- 
ing the  sum  among  the  solvent  stockholders,  and  providing 
that  the  assessments  of  the  plaintiff,  when  made,  be  valid,  and 
authorizing  him  to  sue  for  and  collect  the  same  under  the 
statute.  It  is  further  alleged  that  he  published  a  notice  of 
the  assessment  in  a  newspaper  published  in  Chicago. 
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And  a  further  order  of  the  Superior  Court  of  Cook  county 
is  recited,  wherein  it  is  said  that  the  time  for  settlement 
allowed  the  plaintiff,  has  expired;  that  a  large  number  of  the 
stockholders  are  willing  to  settle  on  just  and  equitable  terms  ; 
that  others  refuse  to  pay,  either  under  the  assessment  or  in 
any  other  way,  and  that  the  assessment  of  20  per  cent  was 
made  for  the  purpose  of  equalizing  the  burdens,  etc.  And  it 
is  then  ordered  that  all  settlements  made  be  ratified,  and  that 
the  plaintiff  be  empowered  to  settle  with  others  for  such  sums 
as  he  may  deem  equitable,  and  to  surrender  their  obligations, 
etc.  But  in  case  plaintiff  has  to  sue,  he  shall  sue  for  and 
collect  the  entire  amount  unpaid  on  the  stock,  etc. 

Tt  seems  to  be  conceded  these  proceedings  were  had  under 
the  2oth  section  of  the  "  act  concerning  corporations/'  ap- 
proved April  18,  1872,  and  in  force  July  1st,  1872,  by  which 
it  is  enacted  as  follows:  "  If  any  corporation,  or  its  authorized 
agents,  shall  do  or  refrain  from  doing  any  act  which  shall 
subject  it  to  a  forfeiture  of  its  charter  or  corporate  powers,  or 
shall  allow  any  execution  or  decree  of  any  court  of  record 
for  a  payment  of  money,  after  demand  made  by  the  officer,  to 
be  returned  "no  property  found,"  or  to  remain  unsatisfied  for 
not  less  than  ten  days  after  such  demand,  or  shall  dissolve  or 
cease  doing  business,  leaving  debts  unpaid,  suits  in  equity 
may  be  brought  against  all  persons  who  were  stockholders  at 
the  time,  or  liable  in  any  way  for  the  debts  of  the  corpora- 
tion, by  joining  the  corporation  in  such  suit,  and  each  stock- 
holder may  be  required  to  pay  his  pro  rata  share  of  such  debts 
or  liabilities  to  the  extent  of  the  unpaid  portion  of  his  stock, 
after  exhausting  the  assets  of  such  corporation.  And  if  any 
stockholder  shall  not  have  property  enough  to  satisfy  his  por- 
tion of  such  debts  or  Liabilities,  then  the  amount  shall  be 
divided  equally  among  all  the  remaining  solvent  stockholders  ; 
and  courts  of  equity  shall  have  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of  any  corporation, 
to  appoint  a  receiver  therefor,  who  shall  have  authority,  by 
the   name   of  the  receiver   of  such    corporation    (giving  the 
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name),  to  sue  in  all  courts  and  do  all  things  necessary  to  clos- 
ing up  its  affairs,  as  commanded  by  the  decree  of  such  court. " 
2  Gross,  106,  §  34. 

It  can  hardly  admit  of  argument  that,  to  conclude  a  stock- 
holder by  a  proceeding  under  this  section,  it  is  indispensable 
that  he  shall  have  been  made  a  party  thereto,  as  it  provides. 
He  has  a  substantial  interest  therein,  and  is  entitled  to  his 
"day  in  court.'' 

It  is  incumbent  on  the  plaintiff  to  show  clearlv  a  legal 
right  to  institute  and  carry  on  the  suit.  To  this  end  he 
should  show  his  appointment  by  a  decree  which  is  conclusive 
as  against  the  defendant.  This  he  has  failed  to  do.  It  no- 
where appears,  either  by  the  recitals  in  the  decree  copied  in 
the  several  counts,  or  by  distinct  averment,  that  the  defend- 
ant was  a  party  to  this  proceeding. 

The  decree  is,  in  our  opinion,  objectionable,  also,  in  assum- 
ing to  confer  upon  the  plaintiff  discretionary  powers  to  com- 
promise with  the  stockholders  with  regard  to  the  payment  of 
the  subscription.  Each  stockholder  has  a  vested  right  in  the 
contract  for  subscription  of  every  other  stockholder,  and  we 
think  it  beyond  the  power  of  a  court  of  equity  to  invest  any 
person  with  a  discretionary  right  to  release  it;  at  all  events, 
it  can  not  be  done  by  a  decree  to  which  the  stockholders  were 
not  parties. 

We  see  no  error  in  the  ruling  of  the  court  below,  and  its 
judgment  will  be  affirmed. 

Judgment  affirmed. 


William  W.  Chapman 


V. 


Francis  G.  Buet, 

1.     New  tkial— the  finding  from  tlie  evidence.     Where  the  evidence  is 
contradictory,  conflicting-  and  irreconcilable,  and   that  produced   by  the 
party  in  whose  favor  the  jury  find,  when  considered  alone,  and  independent 
22— 77th  III. 
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of  the  opposing  testimony,  clearly  sustains  the  verdict,  it  will  not  be 
disturbed,  unless  it  is  manifest  that  the  jury  have  mistaken  the  evidence, 
or  have  been  governed  by  passion  or  prejudice.  It  is  not  sufficient  that 
the  whole  evidence  in  such  a  case  produces  doubt  as  to  which  party  was 
entitled  to  recover. 

2.  Same — on  ground  of  newly  discovered  evidence.  After  protracted  liti- 
gation, and  the  submission  of  a  cause  to  two  juries,  the  court  will  not 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence,  unless  it  is 
manifest  that  such  evidence  will  change  the  result.  Where  such  is  not 
necessarily  the  case,  or  the  new  evidence  is  only  cumulative,  and  by  no 
means  conclusive,  a  new  trial  will  not  be  granted. 

3.  Attorney  at  law — liability  icliere  Tie  settles  judgment  without  obtain- 
ing the  money.  Where  an  attorney  at  law  settles  a  judgment  recovered  by 
him  for  his  client,  by  allowing  the  same  in  payment  of  an  account  against 
himself,  his  client  may  repudiate  his  act  and  enforce  the  judgment,  or  he 
may  ratify  it,  and  sue  the  attorney  for  money  had  to  his  use. 

4.  Same — of  a  demand  of  money  collected,  before  euit.  Ordinarily  a 
demnnd  is  necessary  before  bringing  suit  against  an  attorney  for  money 
collected  by  him;  but  where  it  has  been  collected  a  long  time,  and  its 
retention  is  unexplained,  or  where  the  party  collecting  it  has  converted 
it  to  his  own  use,  no  previous  demand  is  necessary. 

5.  Interest — when  recoverable  on  money  collected.  Where  an  attorney, 
collecting  money  belonging  to  his  client,  converts  the  same  to  his  own 
use,  or  is  guilty  of  unreasonable  dela}T  in  paying  it  over,  he  will  be  prop- 
erly chargeable  with  interest. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Francis  G. 
Burt  against  William  W.  Chapman.  The  declaration  con- 
tained only  the  common  counts.  The  suit  was  originally 
brought  in  Scott  county,  and  taken  by  change  of  venue  to 
Morgan  county.  There  were  two  trials  had,  in  the  first,  the 
jury  being  unable  to  agree.  The  second  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $640.26,  upon  which  the 
court  rendered  judgment.     The  defendant  appealed. 

Messrs.  Morrison  &  Whitlock,  and  Mr.  John  G.  Hen- 
derson, for  the  appellant. 

Mr.  Wm.  T.  Collins,  and  Messrs.  Dtjmmer  &  Brown,  for 
the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  evidence  contained  in  the  record,  that 
appellee  placed  in  appellant's  hands,  for  collection,  a  note 
against  the  Burces  and  Gilsons.  Appellant  brought  suit  on 
the  note,  and  recovered  a  judgment  against  the  five  makers 
of  the  note.  The  two  Gilsons  sold  their  interest  in  a  mill, 
in  which  they  wrere  part  owners,  to  their  partners,  the  three 
Burces,  they  agreeing  to  pay  the  indebtedness  of  the  firm, 
including  appellee's  judgment. 

From  1859  to  April  1st,  1867,  appellant  and  the  Burces 
had  a  laro*e  amount  of  dealings  with  each  other.  On  this 
latter  date  they  had  a  settlement,  when  the  firm  gave  appel- 
lant their  note  for  $550,  to  balance  their  accounts. 

The  two  Burces  testify  that  three-fifths  of  the  judgment  in 
favor  of  appellee  was  included  in  appellant's  account,  on  that 
settlement.  Daniel  H.  Gilson  testified  that  he  paid  one-fifth 
of  the  judgment  to  appellant  on  the  21st  of  April,  1867. 

On  the  other  hand,  appellant  denies  that  he  ever  received 
any  portion  of  the  judgment,  except  a  part  of  a  fifty  dollar 
fee  which  he  charged  for  obtaining  judgment  upon  the  note, 
and  making  efforts  to  collect  it  from  the  defendants.  There 
was  much  evidence  introduced  on  the  one  side  to  prove  that 
no  part  of  the  judgment  entered  into  the  settlement,  and  on 
the  other  side  that  it  did. 

The  jury  found  a  verdict  for  the  amount  of  four-fifths  of 
the  judgment,  and  interest  for  the  greater  portion  of  the  time 
after  April,  1867.  A  motion  for  a  new  trial  was  entered, 
which  the  court  overruled,  and  rendered  judgment  upon  the 
verdict. 

AYhile  the  evidence  before  the  jury  is  not  of  that  clear  and 
satisfactory  character  that  is  desirable  in  all  cases,  and  is  in 
many  respects  entirely  contradictory  and  irreconcilable,  vet, 
if  the  evidence  produced  by  appellee  was  to  be  considered 
alone,  and  independent  of  the  opposing  testimony,  the  correct- 
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n ess  of  the  verdict  would  be  beyond  doubt,  and  the  same  may 
be  said  of  appellant's  testimony. 

In  such  a  conflict,  it  is  the  peculiar  province  of  the  jury  to 
weigh,  consider,  and  reconcile  the  testimony,  if  that  can  be 
done,  and,  from  the  entire  evidence  before  them,  ascertain 
the  truth,  and  so  find  •  and  when  they  have  done  this,  we  will 
not  interfere  with  the  finding,  unless  it  is  manifest  that  they 
have  mistaken  the  evidence  or  have  been  governed  by  pas- 
sion or  prejudice. 

The  questions  of  fact  involved  in  this  case  have  been  sub- 
mitted to  two  juries.  The  first  failed  to  agree,  but  the  second 
found  the  issues  for  appellee.  This  fact,  of  itself,  indicates 
that  the  finding  is  not  manifestly  against  the  evidence.  It 
may  show  that  there  is  some  doubt  in  regard  to  which  party 
is  entitled  to  the  verdict,  but  not  that  it  is  clearly  wrong. 

The  jury  and  the  judge  before  whom  the  cause  was  tried, 
saw  the  witnesses  on  the  stand,  and  had  every  means  of  deter- 
mining the  credit  to  be  given  to  the  evidence  of  each  witness, 
while  we  only  see  the  evidence  on  paper,  and  know  but  little 
of  the  fairness  of  the  witnesses,  their  intelligence,  or  manner 
of  testifying;  and  we  should  never  disturb  a  verdict  where  it 
is  sustained  by  a  preponderance  of  the  evidence,  although 
slight. 

On  the  trial  of  the  cause,  appellee  introduced  in  evidence 
two  receipts  given  by  appellant,  one  to  D.  H.  Gilson,  which 
states  he  has  received  of  Gilson  his  share  on  the  Burt  judg- 
ment against  Gilsons  and  Burces,  and  it  also  contains  a  clause 
by  which  Gilson  is  indemnified  against  any  further  payment 
on  the  judgment.  The  other  receipt,  by  its  terms,  releases  W. 
E.  and  C.  F.  Burce  from  the  further  payment  of  a  judgment 
rendered  against  Burces  and  Gilson  in  *'  the  circuit  court  of 
Illinois."  While  no  plaintiff  is  named  in  this  latter  instrument, 
and  no  specific  court  is  mentioned,  yet  it  bears  date  April  1, 
1867,  the  day  all  agree  appellant  settled  with  the  Burces;  and 
they  testify  it  was  the  judgment  of  appellee  against  them  that 
was  settled  and  referred  to  in  the  receipt,  and  that  they  then 
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allowed  appellant  a  credit  of  three-fifths  of  the  amount  of  the 
judgment,  and  interest  to  that  date,  in  their  settlement. 

This  is  strong  evidence  that  four-fifths  of  the  judgment  was 
paid  to  appellant.  No  effort  was  made  to  impeach  the  receipts, 
as  was  done  in  regard  to  some  of  the  witnesses  who  testified 
on  each  side  of  the  case;  and  whatever  view  may  be  enter- 
tained in  regard  to  the  credibility  of  witnesses,  the  facts 
embodied  in  these  receipts,  written  over  the  signature  of  appel- 
lant, must  be  regarded  as  the  tmiih. 

These  receipts  corroborate  the  witnesses  who  testify  that 
payments  were  made  as  therein  stated.  It  is  difficult  for  us 
to  conceive  why  appellant  would  give  releases  of  a  judgment 
belonging  to  a  client,  unless  the  money  or  its  worth  had  been 
received. 

To  overcome  this  evidence,  appellant  denies  that  he  ever 
received  any  portion  of  the  judgment,  and  called  witnesses  to 
prove  that  the  Burces  stated  out  of  court  that  they  had  only 
paid  a  portion  of  appellant's  fee  for  obtaining  the  judgment. 
But  the  jury  seem  to  have  given  weight  to  the  receipts  and 
the  testimony  of  the  Burces  and  Gilson,  rather  than  appellant 
and  his  witnesses,  who  testified  to  contradictory  statements 
out  of  court,  claimed  to  have  been  made  several  years  before 
the  trial,  and  we  are  of  opinion  they  were  warranted  in  so 
doing. 

Nor  does  the  statement  of  the  accounts  in  the  settlement,  as 
given  in  the  record,  clearly  impeach  the  receipts.  One  side 
contends  that  those  accounts  fully  sustain  the  receipts  and 
the  testimony  of  the  Burces,  and  the  other  that  they  show  no 
such  payments  were  made;  and  when  carefully  examined, 
independent  of  the  testimony  of  the  Burces,  we  are  unable  to 
see  that  they  more  than  raise  a  doubt,  but  not  sufficient  to 
overcome  the  receipts;  and  when  the  evidence  of  the  Burces 
is  added  to  the  receipts,  it  largely  preponderates  in  favor  of 
the  payment.  They  were  disinterested  witnesses,  and  they 
only  support  the  receipts,  which  were  deliberately  given  by 
appellant,   and,  independent  of  the  statements  which  it  was 
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claimed  the  Burces  had  made,  and  which  the  jury  evidently 
regarded  as  of  little  weight,  the  evidence  fully  sustained  the 
finding. 

It  is.  however,  claimed  that  the  court  erred  in  refusing  to 
grant  a  new  trial  on  the  affidavits  of  newly  discovered  evi- 
dence. After  such  protracted  litigation,  and  after  there  have 
been  two  trials,  the  court  will  not  grant  a  new  trial  unless  it 
is  manifest  the  newly  discovered  evidence  will  change  the 
result.  As  we  understand  it,  such  would  not  necessarily  be 
the  case  on  this  evidence.  The  books  of  appellant  would 
enable  him  to  give  a  more  full  and  consistent  account  of  the 
settlement  than  he  did  on  the  trial,  but  would  not  be  conclu- 
sive of  his  theory  of  the  case,  and  we  fail  to  see  that  they 
would  overcome  the  force  of  the  receipts.  Independent, 
however,  of  this,  the  newly  discovered  evidence  is  but  cumu- 
lative, and  is  by  no  means  conclusive  of  the  question,  as  it 
should  be  to  require  the  granting  of  a  new  trial  on  such  evi- 
dence. 

It  is  urged  that  appellee  could  not  recover,  because  appel- 
lant did  not  receive  money,  but  a  credit  on  his  indebtedness 
to  the  defendants  in  the  judgment.  Appellee,  no  doubt,  had 
the  right  to  repudiate  his  acts  because  he  received  something- 
else  than  money,  or  he  might  ratify  the  act,  and  sue  for  money 
had  to  his  use.  This  is  the  rule  announced  in  Beardsly  v. 
Root,  11  J.  R.  4G4,  and  Town  v.  Wood,  37  111.  512. 

It  is  urged  that  the  action  could  not  be  maintained  without 
a  demand  of  the  money.  Ordinarily,  in  an  action  of  this  char- 
acter, a  previous  demand  of  the  money  collected  is  required; 
but  where  money  collected  has  been  held  a  long  time,  and 
its  retention  unexplained,  or  if  the  party  collecting  it  has 
converted  it  to  his  own  use,  then  the  law  does  not  require  a 
demand.  Beddellv.  Janney,  4  Gilman,  193.  Under  the  facts 
of  this  case,  it  is  clear  no  demand  was  required,  for,  if  the 
judgment  was  collected  by  appellant,  the  money  was  appro- 
priated to  his  own  individual  use,  and  appellee  was  entitled 
to  interest,  as  there  was  an   unreasonable  delay  in  the  pay- 
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ment.  We  have  no  hesitation  in  holding  the  delay  of  payment 
unreasonable.  It  was  the  duty  of  the  attorney  at  once  to 
notify  his  client  that  he  had  made  the  collection,  and  having 
failed  to  do  this,  he  can  not  escape  the  payment  of  interest 
when  he  retains  the  money,  or  converts  it  to  his  own  use,  or 
fails  to  settle  with  his  client  in  a  reasonable  time. 

We  observe  no  substantial  error  in  the  instructions,  and 
after  a  careful  consideration  of  the  whole  record,  we  perceive 
no  error  for  which  the  judgment  should  be  reversed.  It  will, 
therefore,  be  affirmed. 

Judgment  affirmed. 


George  McDaniel 

V. 

Benjamin  F.  Fox  et  al. 

1.  Chancery  jurisdiction — remedy  at  law.  Where  property  is  seized 
on  execution  without  authority  of  law,  the  officer  making  tlie  levy,  and 
the  plaintiff  in  the  execution,  if  he  directed,  advised  or  encouraged  the 
lev}',  will  both  be  liable  to  the  defendant  in  the  execution,  in  an  action  of 
trespass,  for  all  the  damages  sustained;  and  if  the  seizure  is  wanton  or 
malicious,  punitive  damages  may  be  allowed.  Therefore,  a  court  of  chan- 
cery will  grant  no  relief  against  such  a  levy,  as  the  remedy  at  law  is  com- 
plete. 

2.  Res  adjudicata — illegal  levy.  Where  property  was  replevied  from 
an  officer  on  the  alleged  ground  that  it  was  held  under  an  illegal  levy, 
and,  on  the  trial,  the  finding  was  against  the  plaintiff  in  replevin,  who  was 
ordered  to  return  the  property,  it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  question  as  to  the  legality  of  the  levy 
was  settled  in  the  replevin  suit,  and  such  judgment  in  respect  to  the  char- 
acter of  the  levy  will  be  binding  in  all  collateral  proceedings  so  long  as 
it  shall  remain  in  force. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  a   bill  in  chancery,  by  George   McDaniel   against 
Benjamin  F.  Fox  and  Lorenzo  D.  Can  trail,  for  an  injunction. 
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The  material  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Messrs.  McClernand.  &  Keyes,  and  Mr.  J.  H.  Matheky, 
for  the  appellant. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  filed  in  the  court  below,  to  set  aside  a  judg- 
ment as  fraudulent,  which  was  recovered  before  a  justice  of 
the  peace,  in  favor  of  appellee,  and  against  appellant,  for 
$80.68.  The  grounds  relied  on  are,  that,  when  appellant 
attended  on  the  first  day  set  for  trial,  a  continuance  was  had 
to  a  dav  of  which. he  was  not  informed  by  the  justice  of  the 
peace;  that  after  the  judgment  was  obtained  without  the 
knowledge  of  appellant,  and  before  the  time  to  appeal  had 
expired,  he  went,  with  his  surety,  to  perfect  it,  but  was  dis- 
suaded by  appellee,  who  promised  not  to  molest  him  under 
the  judgment,  but  would  look  alone  to  the  other  defendant 
for  the  money. 

Appellant  swears  that  such  was  the  fact,  but  appellee  de- 
nies it  most  positively.  Where  there  is  oath  against  oath, 
and  both  witnesses  are  equally  interested,  and  we  know 
nothing  of  the  veracity  or  standing  of  either  of  them,  we  are 
not  warranted  in  overruling  or  reversing  the  conclusion  at 
which  the  court  below  arrived.  For  aught  we  know,  the 
court  below  saw  the  parties,  and  was  thus  better  capable  of 
estimating  the  value  of  their  evidence  at  its  precise  worth. 
On  this  question  we  have  no  ground  to  disturb  the  finding  of 
the  court. 

Appellant  further  alleges,  in  his  bill,  and  testifies,  that  he 
was  in  like  manner  prevented  from  removing  the  case  to  the 
circuit  court  by  writ  of  certiorari,  by  promises  of  appellee 
that  he  would  release  him  and  collect   the   money  of  Crosby, 
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the  other  defendant  in  execution.  But  this  is  denied  by  Fox, 
and  he  is  corroborated  by  Hicks  and  others.  The  preponder- 
ance of  evidence  seems  to  be  decidedly  against  the  truth  of 
this  allegation. 

It  is  also  urged  that,  on  the  third  execution,  property  was 
seized  sufficient  to  pay  the  debt  and  costs,  and  it  was  released 
by  appellant  entering  into  a  delivery  bond;  that  the  property 
was  not  delivered,  and  after  the  return  day  of  the  execution, 
the  constable  seized  other  property  ;  that  the  same  was  re- 
plevied from  the  constable  who  made  the  levy,  but,  on  a  trial 
of  the  replevin  suit,  the  issues  were  found  against  appellant, 
and  a  judgment  rendered  for  the  return  of  the  property, 
which  the  sheriff  did  return  to  the  constable,  in  bad  faith  and 
contrary  to  agreement. 

It  is  urged  that  the  levy  was  made  without  authority,  and 
that  the  court  should  have  granted  relief.  In  the  first  place, 
if  this  is  true,  the  constable,  and  the  plaintiff  in  execution,  if 
he  advised,  directed  or  encouraged  the  levy,  were  both  liable 
at  law  for  such  an  unwarranted  trespass.  Appellee,  in  an  action 
of  trespass,  would  be  liable  for  all  damages  sustained,  and,  if 
it  was  wanton  or  malicious,  even  punitive  damages.  Hence, 
if  these  facts  are  true,  the  remedy  is  ample  and  complete  at 
law. 

But  there  is  another  view  of  this  question.  The  property 
was  replevied,  and,  we  presume,  on  the  ground  that  the  levy 
was  made  without  legal  authority,  but  the  finding  was  against 
appellant,  and  he  was  ordered  to  return  the  property.  We 
must,  therefore,  presume  that  the  question  of  the  legality  of 
the  levy  was  settled  by  the  replevin  suit.  If  not,  it  .should 
have  been  shown  on  the  hearing  below.  But  we  do  not  in- 
tend to  be  understood  as  determining  the  question,  Avhether 
the  levy,  after  failing  to  deliver  the  property,  shall  be  under 
an  execution  in  full  life  and  unexpired,  or  maybe  made  under 
the  delivery  bond  and  a  defunct  execution,  as  that  question 
is  not  presented  by  this  record.  But  if*  the  circuit  court,  in 
the  replevin   suit,  held   such  a  levy  could   be  made  under  an 
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execution  ceasing  to  have  vigor,  that  judgment  is  binding  in 
all  collateral  proceedings,  until  reversed,  vacated  or  satisfied. 
But,  the  whole  record  considered,  if  appellant  has  a  remedy, 
it  is  at  law,  and  not  in  equity. 

The  bill  recites  the  tact  that  the  levy  and  sale  had  been 
made,  the  property  sold,  and  the  money  realized  and  paid 
over  to  Fox,  and  prays  that  the  judgment  be  set  aside  and 
canceled,  as  fraudulent,  and  Fox  and  Cantrall  be  required  to 
account.  We  have  seen  that  appellant  lias  failed  to  sustain 
such  allegations  of  fraud  in  his  bill  as  requires  the  judgment 
to  be  set  aside.  It  may  be.  if  the  levy  was  made  as  charged, 
that  it  was  illegal,  and  if  so.  that  is  not  a  ground  for  setting 
aside  the  judgment,  but  would  be  a  ground  for  an  action  of 
trespass  if  the  levy  was  without  authority  of  law. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Alexander  R.  Chestnut 

V. 

Emily  Chestnut. 

1.  Pleading— carrying  demurrer  back.  Under  the  rules  of  pleading,  a 
demurrer  may  be  carried  back,  except  where  the  general  issue  may  inter- 
vene, and  made  to  reach  the  first  defect  in  pleadiug,  no  matter  by  which 
party  committed. 

2.  Alimony — whether  record  shows  allowance  pendente  lite.  On  bill  by  a 
husband  for  divorce,  on  the  12th  day  of  August  the  judge's  minutes 
showed  the  allowance  of  alimony  to  the  wife,  at  the  rate  of  $1600  per 
annum,  until  the  suit  should  be  disposed  of,  and  on  the  next  day  the 
complainant  dismissed  his  bill,  by  leave  of  court,  before  the  order  for 
alimony  had  been  entered  of  record  or  signed:  Held,  that  the  dismissal 
suspended  all  further  action  as  to  alimony,  as  the  court  thereby  lost  all 
jurisdiction  of  the  parties  and  of  the  subject  matter. 

3  Same— dismissal  of  bill  operates  to  revoke  order  for  temporary  alimony. 
Where  a  bill  by  a  husband  for  divorce  is  dismissed  by  leave  of  court,  it 
operates  as  a  revocation  of  an  order  allowing  the  wife  temporary  alimony. 
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4.  Scike  facias — when  it  lies.  Scire  facias  is  a  judicial  writ,  founded 
upon  a  record,  aud  when  brought  to  enforce  the  payment  of  money,  it 
must  be  for  a  specific  sum,  or  perhaps,  in  addition  thereto,  interest  or 
exchange,  as  an  incident  to  the  debt. 

5.  It  will  not  lie  upon  the  record  of  an  order  for  the  payment  of  ali- 
mony pending  a  suit  for  divorce,  when  a  resort  to  evidence  dehors  the 
record  would  be  necessary  to  ascertain  the  amount  due. 

6.  Husband  and  wife — wife's  right  to  sue  husband.  A  married  woman 
can  not  maintain  an  action  at  law  against  her  husband  in  any  case,  except 
for  the  purpose  of  enabling  her  to  recover  aud  enjoy  her  separate  prop- 
erty. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  proceeding  by  scire  facias,  commenced  by  Emily 
Chestnut,  against  Alexander  R.  Chestnut,  upon  a  supposed 
record  of  an  order  for  the  payment  of  temporary  alimony. 

Messrs.  Moluusox,  Whitlook  &  Lippincott,  for  the  appel- 
lant. 

Messrs.  Dummer  &  Brown,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  proceeding  was  commenced  by  scire  facias,  on  what 
purports  to  be  a  record  in  the  Morgan  county  circuit  court. 
During  the  pendency  of  a  s*uit  brought  by  defendant  in  this 
action  against  plaintiff,  for  divorce,  the  court  made  an  order 
for  temporary  alimony.  The  order  directs  the  payment  of  cer- 
tain sums  of  money  to  the  wife,  for  alimony,  at  the  rate  of 
§1600  per  annum,  from  the  date  of  the  service  of  process  until 
the  termination  of  the  suit;  that  the  sum  of  $400  of  the 
amount  so  allowed  be  paid  her  within  twenty  days,  and 
thereafter,  computing  from  the  19th  day  of  June,  1873,  there 
be  paid  to  her,  quarterly,  the  sum  of  $400,  and  should  the 
suit  be  disposed  of  before  the  expiration  of  any  quarter,  then 
a  ratable  proportion  only  should  be  paid.  It  is  averred,  this 
order  was  made  on  the  12th  day  of  August,  1873,  and  that  on 
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the  next  day,  complainant,  by  leave  of  court,  dismissed  his 
bill.  It  is  further  averred,  there  was  due  plaintiff,  under  this 
order,  $639.88,  when  this  proceeding  was  commenced,  no  part 
of  which  had  been  paid. 

Defendant  filed  two  pleas,  in  substance  the  same,  in  which 
it  is  averred  the  order  allowing  temporary  alimony,  as  set 
forth  in  the  scire  facias,  was  in  fact  made  on  the  16th  day  of 
August,  1873,  after  the  bill  had  been  dismissed  on  the  13th 
day  of  the  same  month,  and  at  that  time  the  court  had  no 
jurisdiction  of  either  the  person  of  defendant  or  the  subject 
matter  of  the  suit.  The  replication  is,  that  the  record,  as  set 
out.  remains  in  the  Morgan  county  circuit  court,  which  plain- 
tiff is  ready  to  verify,  and  prays  the  record  may  be  inspected. 
Defendant  interposed  a  demurrer  to  the  replication,  which 
was  carried  back,  and  by  the  court  sustained  to  both  pleas. 
That  decision  is  assigned  for  error. 

The  rule  is,  the  demurrer  may  be  carried  back,  except 
where  the  general  issue  may  intervene,  and  made  to  reach  the 
first  defect  in  pleading,  no  matter  by  which  party  commit- 
ted. On  this  principle,  we  are  of  opinion,  the  demurrer 
should  have  been  carried  back  and  sustained  to  the  scire 
facias. 

An  additional  record  is  recited  in  the  scire  facias,  in  sub- 
stance that  the  record  previously  alleged  to  have  been  made 
on  the  12th  day  of  August,  1873,  was  signed  on  the  16th  dav 
of  August,  after  the  bill  had  been  dismissed  on  the  13th  dav 
of  August,  by  complainant,  under  leave  of  the  court,  and  that 
the  records  show,  substantially,  the  opinion  of  the  court  as 
announced  on  the  12th  day  of  August,  the  minutes  of  the 
decision  having  been  entered  on  the  judge's  docket  on  that 
day.  What  was  intended  to  be  expressed  by  this  order,  is 
involved  in  some  obscurity;  but  if  it  means  anything,  it  is, 
that  no  order  had  been  entered  of  record  allowing  alimony, 
on  the  13th  day  of  August,  when  complainant  obtained  leave 
and  dismissed  his  bill.  The  court  had  announced  its  opinion 
on  the   motion    for   alimonv,  but  no  order  in   fact  had   been 
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entered.  No  order  having  been  signed  or  entered  of  record, 
it  seems  to  ns  the  fact  the  bill  was  dismissed  by  leave  of 
court,  suspended  all  further  action.  The  court  had  then  lost 
all  jurisdiction  of  the  persons  of  the  parties  or  the  subject 
matter  of  the  suit. 

But  aside  from  this  view,  upon  principle,  it  would  appear 
the  dismissing  of  the  bill  would  operate  to  revoke  the  order 
allowing  temporary  alimony.  Such  a  provision  is  for  her 
immediate  support,  and  to  enable  her  to  meet  the  expenses 
of  her  defense  pending  the  litigation.  When  the  bill  was 
dismissed,  the  husband's  common  law  liability  to  support  his 
wife  was  revived,  and  the  necessity  for  alimony  did  not 
exist.  It  will  be  presumed  lie  discharged  his  obligation  in 
that  regard;  at  all  events,  the  liability  remained,  and  it 
would  be  oppressive  to  impose  upon  him  the  payment  of  an 
additional  sum  deemed  sufficient  to  support  her  if  living- 
separate  and  apart  from  him. 

Scire  facias  is  a  judicial  writ,  founded  upon  a  record,  and 
when  brought  to  enforce  the  payment  of  money,  it  must  be 
for  a  specific  sum,  or  perhaps,  in  addition,  interest  or  exchange, 
as  an  incident  to  the  debt.  But  there  is  no  such  record  de- 
clared on  in  this  action. 

It  may  be  that  scire  facias  is  a  more  appropriate  remedy  to 
compel  payment  of  alimony,  where  the  amount  is  fixed  and 
payable  at  stated  periods,  or  by  installments,  after  final  decree 
of  divorce,  than  by  attachment  or  proceedings  for  contempt 
in  not  complying  with  the  order  of  the  court.  It  was  so 
regarded  in  Morton  v.  Morton.  4  Cush.  518,  and  the  reasoning 
of  the  eminent  judge  who  delivered  the  opinion  of  the  court 
seems  unanswerable.  But  the  difficulty  lies  in  the  applica- 
tion of  the  remedy  to  the  facts  of  this  case.  What  purports 
to  be  an  order,  made  on  the  12th  day  of  August,  was  only  for 
temporary  alimony,  and  was  to  be  at  the  rate  of  $1600  per 
annum,  from  the  date  of  the  process  until  the  termination  of 
the  suit ;  and  in  case  the  suit  should  be  disposed  of  before 
the  expiration  of  any  given  quarter,  only  a  ratable  proportion 
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should  be  paid.  Scire  facias  will  not  lie  upon  such  a  record. 
Before  it  could  be  known  what  amount  is  due,  resort  must  be 
had  to  evidence  aliunde.  The  amount  claimed,  in  the  present 
action,  to  have  accrued  to  plaiutiff,  under  the  order,  is  $639.88, 
and  whether  that  is  the  true  amount,  is  a  matter  of  evidence. 
It  will  be  observed,  the  amount  claimed  to  be  due  has  not 
been  ascertained  by  the  judgment  of  the  court,  nor  does  it 
rest  in  computation.  Strictly  speaking,  no  evidence  can  be 
heard  on  scire  facias  other  than  the  record  declared  on. 
McCumber  et  al.  v.  Gihnan,  13  111.  542.  Some  departure  from 
tii is  rule  has  been  suffered,  in  permitting  evidence  to  be  heard 
as  to  the  amount  of  that  which  is  due  as  an  incident  to  the 
principal  sum,  such  as  interest,  exchange,  and,  in  one  case,  as 
to  what  would  be  a  reasonable  attorney's  fee,  to  be  taxed  as 
costs,  as  by  the  agreement  of  the  parties  to  the  record.  Camp 
v.  Small,  44  111.  38;  Gaicson  v.  Munson,  55  111.  394.  These 
are  exceptions  to  the  rule,  but  they  do  not  militate  against 
the  general  doctrine. 

There  is  yet  another  objection,  that  is  fatal  to  this  whole 
proceeding.  By  no  statute  in  this  State  has  the  common  law 
been  so  changed  as  to  permit  a  married  woman  to  sue  her 
husband  in  an  action  at  law.  Scire  facias  is  a  suit  at  law. 
We  have  no  warrant,  under  any  statute  or  otherwise,  for  hold- 
ing a  married  woman  has  any  right  to  an  action  at  law  against 
her  husband,  except  in  cases  where  it  may  be  deemed  indis- 
pensable to  enable  her  to  recover  or  enjoy  her  separate  prop- 
erty, secured  to  her  by  the  statute,  as  has  been  suggested  in 
the  reasoning  in  Emerson  v.  Clayton,  32  111.  493,  and  in  Mar- 
tin et  al.  v.  Robson,  65  111.  129.  In  Emerson  v.  Clayton,  it 
was  thought  the  "sole  control"  which  the  statute  gives  a 
married  woman  over  her  separate  property,  necessarily  con- 
fers the  power  to  do  whatever  is  needful  to  the  effectual  asser- 
tion and  maintenance  of  that  right,  and  the  statute,  by  impli- 
cation, gave  her  power  to  prosecute  suits  for  its  recovery,  in 
her  own  name,  for  any  unlawful  interference  with  it,  even 
against  her  husband;  but  further  than  that  the  law  has  not 
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gone.  If  the  provisions  of  the  common  law  which  prohibit 
a  husband  and  wife  from  prosecuting  suits  at  law  against  each 
other  are  to  be  repealed,  altered  or  modified,  it  must  be  done 
by  legislative  action.  We  ought  not  to  make  so  radical  a 
change  in  the  law  by  judicial  construction. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  W.  White 

v. 

Charles  W.  Smith. 

1.  Promissory  note — payment  must  not  depend  on  a  contingency,  lo 
constitute  a  valid  promissory  note,  it  must  be  payable  at  some  time  or 
other,  though  it  may  be  uncertain  when  that  time  will  come.  When  pay- 
able on  a  contingency,  it  makes  no  difference  that  the  contingency  does, 
in  fact,  happen  afterward,  on  which  the  payment  is  to  become  absolute, 
for  its  character  as  a  promissory  note  can  not  depend  upon  future  events, 
but  solely  upon  its  character  when  executed. 

2.  A  written  promise  to  pay  a  certain  sum  of  money  to  a  railroad 
company,  or  order,  in  such  installments  and  at  such  times  as  the  direc- 
tors of  the  company  may,  from  time  to  time,  assess  or  require,  is  a  valid, 
negotiable  promissory  note,  being,  in  effect,  payable  on  demand,  or  in 
installments  on  demand. 

Writ  of  Error  to  the  Circuit  Covwt  of  Piatt  county  ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  S.  R.  Reed,  Mr.  P.  A.  Hamilton,  and  Mr.  A.  J.  Gal- 
lagher, for  the  plaintiff  in  error. 

Mr.  C.  W.  Fairbanks,  Mr.  G.  W.  Gere,  and  Mr.  J.  C. 
Black,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  plaintiff  below,  as  assignee, 
upon  the  following  instrument  in  writing: 
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"$50.00  Montickllo,  It,!,.,  April  17,  1866. 

For  value  received,  I  promise  to  pay  to  the  Monticello 
Railroad  Company,  or  order,  the  sum  of  $50,  to  be  paid  in 
such  installments  and  at  such  times  as  the  directors  of  said 
company  may,  from  time  to  time,  assess  or  require. 

J.  W.  White." 

The  declaration  averred  that  the  directors,  on  the  1st  of 
June,  1866,  made  an  assessment  of  five  per  cent,  which  was 
paid;  on  the  7th  of  May,  1867,  another  assessment  of  ten  per 
cent,  which  was  paid;  on  the  7th  of  January,  1868,  another 
assessment  of  thirty-five  per  cent,  of  which  there  was  notice 
to  defendant,  demand  and  refusal  of  payment ;  and  that,  on 
January  6,  1869,  another  assessment  of  fifty  per  cent  was 
made,  and  like  notice,  demand  and  refusal  of  payment,  the 
several  assessments  amounting  to  the  whole  sum  of  money  in 
the  instrument  mentioned,  and  that  afterwards  the  instrument 
was  indorsed  and  assigned  to  the  plaintiff. 

The  court  below  overruled  a  demurrer  to  the  declaration 
and  rendered  judgment  for  the  plaintiff. 

The  error  assigned  is,  the  overruling  of  the  demurrer,  and 
the  question  made  is,  whether  the  instrument  in  suit  is  a 
negotiable  /promissory  note. 

Plaintiff  in  error  asserts  it  not  to  be,  because,  by  its  terms. 
it  is  uncertain  whether  the  money  will  ever  become  payable 
or  not;  that  the  payment  depended  on  an  act  to  be  performed 
by  the  directors,  which  act  might  never  be  performed  by 
them,  or  that  the  railroad  company,  from  some  cause,  might 
cease  to  exist  before  any  assessment  had  been  made  by  the 
directors. 

The  principle  is  undoubted,  that,  to  constitute  a  valid  prom- 
issory note,  it  must  be  for  the  payment  of  money  which  will 
certainly  become  due  and  payable  one  time  or  other,  though 
it  may  be  uncertain  when  that  time  will  come.  And  where 
the  payment  depends  upon  a  contingency,  it  will  make  no  dif- 
ference that  the  contingency  does,  in  fact,  happen  afterwards, 
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on  which  the  payment  is  to  become  absolute,  for  its  character 
as  a  promissory  note  can  not  depend  upon  future  events,  but 
solely  upon  its  character  when  created. 

The  instrument  in  question  does,  seemingly,  depend  for  its 
payment,  upon  a  contingency.  But  there  is  a  class  of  cases, 
savs  Judge  Story,  "which,  at  first  view,  seem  to  import  that 
payment  is  to  be  made  only  upon  the  occurrence  of  events 
which  may  never  happen,  and  yet  which  are  uniformly  held 
to  be  absolutely  payable  at  all  events.  Thus,  if  a  note  be 
made  payable  at  sight,  or  at  ten  days  after  sight,  or  in  ten 
days  after  notice,  or  on  request  or  on  demand,  in  all  these 
and  the  like  cases  the  note  will  be  held  valid  as  a  promissory 
note  and  payable  at  all  events,  although,  in  point  of  fact,  the 
payee  may  die  without  ever  having  presented  the  note  for 
sight,  or  without  having  given  any  notice  to  or  made  any  re- 
quest or  demand  upon  the  maker  for  payment.  But  the  law, 
in  all  cases  of  this  sort,  deems  the  note  to  admit  a  present 
debt  to  be  due  to  the  payee,  and  payable  absolutely  and  at  all 
events,  whenever  or  by  whomsoever  the  note  is  presented  for 
payment  according  to  its  purport/'  Story  Prom.  Notes,  sec. 
29.  ^ 

We  are  inclined  to  hold  that  this  instrument  may  be  re- 
garded as  one  falling  under  this  class.  The  money  here  is 
payable  to  the  company  in  such  installments  and  at  such 
times  as  its  directors  may  from  time  to  time  require.  The 
directors  are  the  managing  officers  of  the  corporation,  so  that 
the  money  is  really  payable  in  such  installments  and  at  such 
times  as  the  payee  may  require.  It  was,  in  effect,  payable  on 
demand,  or  in  installments  on  demand.  In  the  case  of  a  note 
payable  "'on  having  twelve  months'  notice,"  it  might  be  said 
that  it  was  not  certain  that  notice  would  ever  be  given.  h\ 
reference  to  a  note  so  payable  "on  having  twelve  months' 
notice,"  Abbott,  C.  J., in  Clayton  v.  Gosling,  5  Barn.  &  Cresw. 
360,  said:  "'Nor  is  the  time  of  payment  contingent,  in  the 
strict  sense  of  the  expression,  for  that  means  a  time  which 
may  or  may  not  arrive.  This  note  was  made  payable  at  a 
23— 77th  III. 
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time  which  we  must  suppose  would  arrive."  The  same,  we 
think,  with  equal  truth,  may  be  said  in  respect  to  the  present 
note. 

We  can  not  well  distinguish,  in  principle,  this  case  from 
the  one  of  Goshen  Turnpike  Co.  v.  Hurt  hi,  9  Johns.  217.  The 
promise  there  was,  to  pay  the  company  $125  for  five  shares 
of  the  capital  stock  of  the  corporation,  in  such  manner  and 
proportion  and  at  such  time  and  place  as  the  president,  direc- 
tors and  company  should  from  time  to  time  require.  It  was 
held  that  the  note  was  a  good  promissory  note  within  the 
statute,  the  statute  there,  relative  to  promissory  notes,  being 
the  same  in  substance  as  that  of  3  and  4  Anne;  that  the  note 
was  payable  absolutely,  and  not  depending  on  any  contin- 
gency ;  that  it  was,  in  effect,  payable  on  demand.  See,  also, 
Datehess  Cotton  Manufactory  v.  Davis,  14  Johns.  236. 

We  are  disposed  to  hold  that  there  was  no  error  in  over- 
ruling the  demurrer,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  Western  Kailway  Co, 


Edward  H.  Williams. 

1.  Abatement — waiter  of  objection  that  suit  is  brought  in  wrong  county. 
Where  a  defendant  is  alleged  to  have  been  improperly  sued  in  a  foreign 
county,  the  objection  must  be  taken  in  apt  time,  or  it  will  be  regarded  as 
waived.  It  is  too  late  to  urge  it  after  judgment.  Section  2  of  the  Practice 
act  of  1872  must  receive  the  same  construction  given  to  a  similar  provi- 
sion in  the  Revised  Statutes  of  1845. 

2.  Pleading  and  evidence — matter  of  surplusage  need  not  be  proved. 
In  an  action  against  a  railway  company,  to  recover  damages  for  an  as- 
sault and  battery  by  one  of  its  servants,  it  is  not  necessaiy  to  state  the 
name  of  such  servant,  and,  if  stated,  the  name  maj^  be  regarded  as  sur- 
plusage, and  need  not  be  proved  as  alleged. 

3.  Railroads — regulation  for  the  protection  of  ladies  at  depot.  Where 
several  railway  companies  have  provided  in  their  depot  building,  in  a 
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large  city,  separate  waiting  rooms  for  ladies  and  gentlemen,  a  regulation 
that  no  gentleman  without  a  lady  shall  be  allowed  to  enter  and  remain  in 
the  ladies'  room,  is  not  only  reasonable,  but  absolutely  necessary  to  enable 
the  companies  to  discharge  a  duty  they  owe  the  public,  of  protecting 
females,  while  at  the  depot,  from  violence  and  insult. 

4.  Same  —  not  liable  for  enforcing  reasonable  rides.  Where  a  man, 
without  any  lady,  went  into  the  ladies'  waiting  room  of  a  union  depot  in 
a  city,  there  being  a  different  room  provided  for  gentlemen,  and,  about 
dusk,  went  into  the  "ladies'  private  room,"  and,  when  ordered  out  by  a 
servant  of  one  of  the  companies  using  the  depot,  refused  to  go,  and  was 
then  taken  by  the  collar  and  put  out  upon  the  platform,  he  receiving  no 
personal  injuries,  and  his  clothes  not  being  torn :  Held,  in  an  action  on  the 
case  for  the  acts  of  such  servant,  against  the  railway  company,  that  the 
plaintiff,  under  the  circumstances,  was  not  entitled  to  recover. 

5.  Evidence — cross-examination  of  icitness.  A  wide  latitude  is  allowed 
in  the  cross-examination  of  a  witness,  but  he  is  entitled  to  be  protected  by 
the  court  from  unnecessary  insult  and  abuse  by  counsel.  A  witness  can 
not  be  impeached,  on  cross-examination,  b}1  questions  irrelevant  to  the 
issue,  which  only  tend  to  bully  and  degrade  him. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,.  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Edward  H.  Wil- 
liams against  The  Toledo,  Wabash  and  Western  Railway 
Company,  to  recover  damages  for  an  alleged  wrongful  assault- 
ing, beating,  etc.,  of  the  plaintiff  by  a  servant  of  the  defend- 
ant. A  trial  was  had,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $50.  On  the  cross-examination 
of  R.  E.  Goodrich,  one  of  defendant's  witnesses,  the  follow- 
ing questions  were  put  to  the  witness  by  plaintiff's   counsel  : 

"  So  your  memory  is  peculiarly  shaky  on  putting  men  out 
of  that  room?"  The  question  was  objected  to  as  disrespect- 
ful and  offensive,  and  objection  overruled.  Before  the  ques- 
tion was  answered,  the  following  was  asked:  u  Come  down 
to  bed-rock,  and  answer."  The  same  objection  was  made  as 
before,  and  overruled.  The  witness  answered:  ''When  a 
person  is  to  be  put  out.  I  call  another  to  do  that  duty/"' 
Question:  "If  Williams  had  been  a  little  fellow,  you  would 
have  done  it  yourself?"     Same  objection  as  before,  and  over- 
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ruled.  Question:  "As  I  understand  it,  the  T.,  W.  and  W. 
R.  W.  Co.  sell  tickets  there,  and  there  is  no  other  place  in 
Quincy,  unless  a  fellow  jumps  aboard  after  the  train  starts ?" 
Objected  to  as  irrelevant  and  offensive.  Objection  overruled. 
Question:  "I  understand  you  drive  passengers  around  to 
another  room  to  get  water?"  Objected  to  as  offensive,  not  in 
proper  form,  and  not  warranted  by  answers  of  the  witness. 
Objection  overruled.  The  material  facts  of  the  case  are 
stated  fully  in  the  opinion. 

Messrs.  Dummer  &  Brown,  for  the  appellant. 
Messrs.  Epler  &  Callon,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee's  declaration  contains  two  counts.  The  substance 
of  his  cause  of  action,  as  therein  stated,  is,  that,  having  pur- 
chased of  appellant  a  ticket  entitling  him  to  be  carried  by  it 
from  Quincy  to  Jacksonville,  and  while  awaiting  the  depar- 
ture of  appellant's  train,  at  Quincy,  in  a  room  set  apart  by  it 
and  used  for  passengers  intending  to  depart  by  its  trains,  he 
was  assaulted  by  the  defendant's  servant,  one  R.  E.  Goodrich, 
by  whom  he  was  there  insulted,  beaten,  etc. 

The  objection  that  appellant  could  not  be  sued  for  the  in- 
juries complained  of,  in  Morgan  county,  if  tenable  at  all, 
should  have  been  raised  before  judgment.  The  same  rule  of 
construction  must,  in  this  respect,  be  applied  to  section  2  of 
the  act  in  force  July  1st,  1872,  (Laws  of  1872,  p.  338,)  as  has 
been  held  to  apply  to  the  second  section  of  the  Practice  act, 
in  the  revision  of  1845.  Since  Kenney  et  ux.  v.  Greer,  13  111. 
432,  (decided  at  the  December  term,  1851,)  that  section  lias 
uniformly  been  construed  as  giving  the  defendant  a  privilege, 
merely,  which  he  will  be  regarded  as  having  waived,  unless 
he  makes  his  objection  in  apt  time.  Gillilan  et  al.  v..  Gray 
et  al  14  111.  416;   Waterman  v.  Tuttle,  18  id.  292 ;  Hamilton  v. 
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Dewey,  22  id.  490;  Hardy  et  al.  v.  Adams  et  al.  48  id.  532. 
Nor  do  we  consider  the  objection  well  taken,  that  the  evidence 
should  have  shown  that  the  injuries  received  were  inflicted 
by  the  identical  servant  named  in  the  declaration.  We  are 
of  opinion  that  so  much  of  the  declaration  as  gives  the  name 
of  such  servant,  is  surplusage.  The  only  fact  material  was, 
that  the  alleged  wrong  was  done  bv  some  one  occupying,  as 
to  the  wrongful  act,  the  relation  of  servant  to  appellant.  If 
appellee  received  the  injury  complained  of,  from  a  person 
thus  representing  appellant,  its  liability  was  fixed,  and  could 
not  be  affected  by  the  circumstance  that  the  servant  was 
known  by  some  other  name  than  Goodrich. 

We  are  of  opinion,  however,  on  the  evidence,  appellee  has 
no  cause  of  action,  and  the  judgment  should  have  been 
against  him.  His  own  evidence  is,  after  getting  a  ticket,  he 
went  into  the  ladies'  room  to  wait  for  a  train.  After  he  had 
been  in  there  fifteen  or  twenty  minutes,  he  saw  the  door  lead- 
ing into  the  little  room  open;  that  two  or  three  little  girls 
and  a  little  boy  were  in  there,  and  he  went  in  to  get  some 
water.  "Some  one  said,  roughly:  come  out  of  there;  said  so 
twice;  I  looked  around  and  saw  a  gentleman  whom  I  had 
seen  around  the  building.  I  said  to  him  I  wanted  a  drink. 
He  said  it  was  no  place  for  me,  and  wanted  me  to  get  out.  I 
was  not  in  the  habit  of  being  talked  to  in  that  way,  and  told 
him  so.     He  said  I  must  go  out  or  he  would  put  me  out.     I 

talked  to  him  some,  and  he  said  I  was  a  d d  loafer;  took 

hold  of  my  collar  and  pushed  me  out  of  the  door  on  to  the 
platform."  He  says  he  Ci  received  no  injuries  whatever,  no 
bruises,  no  bones  broken  and  no  clothes  torn."'  He  had  no 
lady  wTith  him,  and  his  excuse  for  being  in  the  ladies'  room 
was,  the  gentlemen's  room  was  too  filthy.  The  little  room 
into  which  he  had  gone  was  the  ladies'  water-closet,  where 
there  was  also  a  water  tank. 

The  occurrence  was  a  little  after  dark.  The  evidence  shows 
that  there  was  fire,  seats  and  lights  in  the  gentlemen's  room, 
and    also  water.     There   were    signs    plainly  printed   on  the 
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doors,  showing  which  rooms  were  for  gentlemen  and  which 
for  ladies,  and  over  the  entrance  to  the  little  room,  from 
which  appellee  w*as  ejected,  i«s  printed  the  words:  "Ladies9 
Private  Boom.99  The  building  was  a  union  depot,  used  by 
three  other  roads  in  common  with  appellant,  for  passen- 
gers arriving  and  departing  by  their  trains,  at  Quincy,  and 
the  instructions  of  those  in  charge  of  the  depot  were,  no  gen- 
tleman, unless  accompanied  by  a  lady,  was  allowed  to  enter 
the  ladies'  room,  and  no  gentleman  was  allowed  to  enter  the 
ladies'  private  room.  This  was  not  only  a  reasonable  regula- 
tion, but  one  which  was  absolutely  necessary,  to  enable  the 
companies  using  the  depot  to  discharge  a  duty  they  owe  to  the 
public,  of  protecting  females  arriving  and  departing  bv  their 
trains,  while  awaiting  at  the  depot,  from  violence  and  insult, 
and  it  was  the  duty  of  those  in  charge  to  strictly  and  rigidly 
enforce  it. 

Appellee's  excuse  for  entering  the  ladies'  room  is  not  at  all 
admissible.  The  fact  that  it  was  the  ladies'  room,  was  notice 
to  him  that  it  was  no  place  for  him.  He  had  no  claim  to 
encroach  upon  conveniences  provided  exclusively  for  ladies, 
even  if  the  gentlemen  were  not  properly  provided  with  accom- 
modations. 

If  appellee,  by  the  negligence  of  appellant,  was  denied 
accommodations  to  which  he  was  entitled,  his  remedy  was 
directly  against  appellant  for  that  negligence,  and  not  to  in- 
trude upon  the  privacy  of  ladies,  and  deny  to  them  the  rights 
to  which  they  wrere  entitled.      ♦ 

When  appellee  entered  the  ladies'  water  closet,  it  is  difficult 
to  believe  he  did  not  comprehend  the  uses  to  which  it  was 
appropriated.  Its  location  and  appointments,  alone,  even  if 
he  was  unable  to  read  the  sign  above  the  door,  it  would  seem, 
ought  to  have  been  abundantly  sufficient  for  that  purpose. 
But  if  this  was  not  so,  surely,  when  he  was  notified  it  was  no 
place  for  him,  and  he  was  ordered  out,  he  knew  it;  and  if  he 
had  possessed  ordinary  sensibilities,  he  would,  instead  of  re- 
fusing to  retire,  have  explained  his  mistake,  and  retired  at  once. 
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The  language  applied  to  appellee  may  have  been  more  per- 
emptory than  was  necessary,  but,  then,  appellee's  conduct, 
unexplained,  was  such  as  to  arouse  unfavorable  suspicions, 
and,  at  a  depot  accommodating  the  number  of  important  rail- 
roads this  does,  in  a  city  having  the  population  of  Quincy,  it 
is  reasonable  to  expect  there  may  frequently  be  persons  of 
reckless  and  vicious  habits,  against  whom  there  is  no  safety 
except  by  prompt  and  energetic  action;  and,  as  between 
strangers,  it  may  often  be  difficult  to  distinguish  between 
those  who  mean  well  and  those  who  mean  evil,  except  by  their 
conduct.  Those  who  deal  with  the  public  must  be  held  to 
respect  the  feelings  as  well  as  the  rights  of  those  with  whom 
they  deal,  but  we  are  not  prepared  to  hold  that  the  mere  fact 
a  servant  shall  use  more  peremptoriness  of  tone,  in  making  a 
request,  than  he  should,  gives  to  the  person  to  whom  it  is 
addressed  the  right  to  persist  in  transgressing  a  rule,  the 
enforcement  of  which  is  essential  to  the  comfort  or  safety  of 
others,  and  especially  where  the  rule  is  for  the  benefit  of 
ladies  or  children,  or  helpless  persons.  The  rights  of  those 
for  whose  benefit  the  rule  is  adopted,  are,  in  such  cases,  of 
paramount  consideration. 

Objection  was  taken  to  a  number  of  questions  put  by  appel- 
lee's counsel,  in  cross-examination,  to  a  witness  of  the  appel- 
lant. These  objections  should  have  been  sustained.  The 
questions  were  objectionable  in  form,  irrelevant  to  the  issue, 
and  only  tended  to  bully  and  degrade  the  witness.  A  witness 
can  not  be  impeached  in  this  way.  A  wide  latitude  is  allowed 
in  the  cross-examination  of  a  witness,  but  he  is  entitled  to  be 
protected  by  the  court  from  unnecessary  insult  and  abusive- 
ness  by  counsel. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 
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Philander  C.  Hug  gins 

V. 

Simeon  Rider. 

1.  Trustee — compensation  of,  at  common  law.  At  common  law,  in  the 
absence  of  contract,  a  trustee  is  entitled  to  no  compensation  for  the  man- 
agement of  the  trust  propert}r.  He  niay  impose  terms  as  the  condition  of 
his  acceptance  of  the  trust,  and  the  person  creating  the  trust  may  accede 
to  the  same  or  not,  as  he  chooses.  Where  the  trust  is  accepted  without 
agreement  as  to  compensation,  the  trustee  may  charge  for  all  reasonable 
and  proper  expenses  incurred  in  caring  for  and  preserving  the  trust  prop- 
erty or  fund. 

2.  Same — contract  to  pay,  whether  inferred.  The  mere  fact  that  a  trustee, 
in  presenting  his  account  for  a  preceding  year  or  years,  reserved  a  com- 
pensation for  his  services,  there  being  no  final  settlement,  and  some  of  the 
cestui s  que  trust  expressing  a  dissatisfaction  with  the  charge,  will  not  be 
sufficient  from  which  to  infer  a  contract  to  pay  the  trustee  for  his  services, 
especially  for  services  subsequently  performed.  Had  they  approved  and 
allowed  the  charges,  it  would  have  amounted  to  an  implied  contract  to 
pay  the  same  compensation  for  future  services. 

3.  In  the  absence  of  airy  agreement,  express  or  implied,  to  pay  trustees 
for  their  services,  no  compensation  can  be  claimed  from  the  cestuis  que 
trust,  or  by  one  trustee  from  the  other  who  has  the  funds  in  his  hands. 

4.  Same — compensation  inter  se.  Where  trustees  have  settled  with  their 
cestuis  que  trust,  and  are  allowed  compensation  for  their  services  in  attend- 
ing to  the  trust  property,  and  making  sales  thereof,  in  the  absence  of  an 
agreement  between  the  trustees  themselves,  as  to  the  division  of  the  pay 
allowed  them,  the  compensation  should  be  apportioned  among  them  upon 
the  principle  of  a  quantum  meruit,  so  that  each  shall  receive  in  propor- 
tion to  the  services  actually  rendered  by  him.  One  trustee  has  no  right 
to  claim  for  services  performed  by  his  co-trustee. 

5.  One  trustee  can  not  call  upon  a  co-trustee  to  pay  him  for  services 
rendered,  until  after  a  settlement  is  had  with  the  cestuis  que  trust,  and  it 
is  ascertained  what  trust  funds  are  in  the  hands  of  the  latter,  even  if  there 
is  an  express  agreement  to  divide  the  compensation  between  them. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Simeon  Rider  against  Phi- 
lander C.  Huggins.  The  bill  charges  .that  Rider  and  Hug- 
gins  were  joint  trustees  for  the  sale  and  disposal  of  lands  and 


1875.]  Hoggins  v.  Eider.  361 


Opinion  of  the  Court. 


town  lots  on  the  line  of  the  Terre  Haute  and  Alton  Railroad  ; 
that  Rider  and  Huggins  charged  their  cestuis  que  trust  for 
their  services  as  such  trustees  five  per  cent  on  all  moneys 
collected  by  them  from  the  sale  of  lands  and  town  lots,  and 
also  five  per  cent  for  selling  the  same.  The  bill  also  showed 
the  making  several  accounts,  in  which  these  commissions  were 
charged  and  reserved,  and  equally  divided  between  the  two; 
and  that  on  July  24,  186-7,  Rider  and  Huggins  rendered 
another  account,  as  before,  showing  $1366.60  due  them  for 
services,  of  which  Rider  was  entitled  to  one  half,  $683.30; 
that  of  the  above  amount,  Huggins  had  retained  $1108.05, 
and  Rider  $258.55,  leaving  $424.75  due  from  Huggins  to 
Rider,  to  make  up  his  share  of  commissions.  The  defendant's 
answer  denied  that  there  was  anything  due  from  him  to  Rider 
on  account  of  commissions,  and  that  the  company  for  whom 
they  were  acting  had  never,  as  yet,  approved  either  of  their 
accounts,  and  claimed  that  Rider  ought  to  look  to  the  com- 
pany for  his  compensation,  etc. 

On  the  hearing,  the  court  below  decreed  that  Huggins  pay 
Rider  $424.75  and  costs,  from  which  decree  the  defendant 
appealed.  The  opinion  of  the  court  states  all  the  other  mate- 
rial facts. 

Mr.  Samuel  S,  Gilbert,  and  Mr.  John  I.  Rlnaker,  for 
the  appellant. 

Mr.  Levi  Davis,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  that  the  parties  to  this  suit,  with  a  number  of 
other  persons,  were  the  owners  of  certain  lands  along  the  line 
of  the  Terre  Haute  and  Alton  Railroad,  the  legal  title  to 
which  was  in  the  parties  to  this  suit.  Being  desirous  of  lay- 
ing the  lands  off  into  towns,  and  selling  and  disposing  of  the 
lots  when  platted,  the  owners  entered  into  an  agreement  by 
which    the   parties  litigant  were   constituted   trustees  to  lay 
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off  the  towns,  and  to  sell  and  dispose  of  the  town  lots  and 
grounds  as  they  should  deem  for  the  best  interest  of  the  com- 
pany, or  as  a  majority  thereof  or  the  survivors  might  direct. 
The  agreement  made  no  provision  for  compensation  of  the 
trustees.  They  accepted  and  entered  upon  the  trust  and  the 
discharge  of  its  duties. 

In  1858  an  account  was  rendered  to  the  company,  and  they 
each  charged  $1500  for  services  in  selling  lots,  making  con- 
tracts, deeds,  collecting  money,  etc.  They  made  a  statement 
of  their  accounts  in  1864,  in  which  they  charged  five  per  cent 
commissions  on  sales,  and  a  like  sum  on  moneys  collected. 
In  1866,  they  rendered  a  similar  account  in  which  they  charged 
like  commissions  ;  and  when  they  rendered  their  account  in 
1867,  appellee  claimed  one-half  of  the  commissions,  but  appel- 
lant, having  transacted  the  larger  amount  of  the  business, 
refused  to  divide  the  commissions  received  by  him,  and  that 
refusal  has  caused  this  litigation. 

It  appears  that  on  the  rendition  of  all  accounts  previous  to 
the  last,  the  compensation  retained  had  been  equally  divided 
between  them.  But  when  they  settled  between  themselves  in 
1866,  appellant  resisted  a  division  of  the  emoluments,  as  he 
had  performed  much  the  larger  portion  of  the  labor,  but 
finally  yielded,  saying  he  would  not  divide  his  earnings  in 
the  future.  It  also  appears  that  he  sold,  during  the  last  year, 
more  than  double  the  value  of  property  sold  by  appellee. 

On  a  hearing  the  court  below  decreed  that  appellant,  of  the 
commissions  he  received, pay  to  appellee  $424.75, so  as  to  make 
them  equal  in  the  receipts  of  commissions.  Defendant  appeals 
from  the  decree,  and  asks  its  reversal. 

At  the  common  law,  and  in  the  absence  of  contract,  a 
trustee  was  entitled  to  no  compensation  for  the  management 
of  the  trust  property.  He  was  under  no  compulsion  to  accept 
the  trust,  and  could,  if  he  desired,  impose  any  terms  he  chose 
as  the  condition  upon  which  he  would  accept,  and  the  person 
proposing  to  create  the  trust  had  his  option  to  comply  or  not, 
as  he  chose.     But  having  accepted   without  an   agreement  for 
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compensation,  the  trustee  might  charge  for  all  reasonable  and 
proper  expenses  incurred  in  caring  for  and  preserving  the 
trust  property  or  fund;  This  being  the  law,  and  no  contract 
having  been  made  for  compensation,  by  what  rule  or  for  what 
reason  can  it  be  claimed  from  the  cestuis  que  trust,  or  from 
each  other? 

It  may  be  said  that  the  owners  having  acquiesced  in  the 
previous  charges  of  commissions,  it  may  be  reasonably  in- 
ferred that  there  was  an  implied  understanding  that  they 
should  receive  compensation  at  the  same  rate  for  future  ser- 
vices of  the  same  character,  and  hence  they  may  make  such 
charges.  The  company,  it  appears,  has  not  been  dissolved, 
nor  does  it  appear  that  there  has  been  a  final  settlement  of 
the  affairs  of  the  company;  and  appellant  swears,  and  he  is 
not  contradicted,  that  the  company  has  never  approved  these 
charges  for  services,  but  the  members  thereof  were  dissatisfied 
with  the  charges.  From  this  evidence  we  could  not  infer  a 
contract  to  pay  such  an  amount  of  commissions.  Had  the 
company  approved  and  allowed  the  charges,  then  it  would  be 
apparent  that  there  was  an  implied  agreement  to  pay  that 
rate  per  cent  for  commissions. 

If,  then,  the  company  have  not  sanctioned  these  charges, 
and  directly  or  indirectly  allowed  them,  even  under  an 
express  agreement  to  divide  the  commissions  equally,  appel- 
lee would  have  no  right  to  recover  until  it  shall  be  ascertained 
whether  appellant  has  any  money  in  his  hands  belonging  to 
the  company.  Until  that  is  ascertained,  it  can  not  be  known 
what  amount  he  should  pay  appellee,  even  under  such  an 
express  agreement  to  divide. 

But  even  if  a  settlement  had  been  made  with  the  company, 
and  they  had  approved  of  and  allowed  the  charges,  and  no 
agreement  having  been  made  between  appellee  and  appellant 
as  to  the  division,  upon  what  principle  should  a  division  be 
made?  We  can  see  no  one  more  just  or  equitable  than  that  of  a 
quantum  meruit.  Upon  what  principle,  legal  or  moral,  can  one 
man  require  another  to  perform  all  or  the  greater  part  of  the 
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labor,  and  yet  divide  the  compensation  equally?  If  one  devotes 
two-thirds  of  the  time  and  labor,  and  the  other  but  one-third, 
how  can  it  be  said  that  they  shall,  in  the  absence  of  all  agree- 
ment, divide  the  compensation  received  equally.  The  charges 
are  made  because  the  time  and  business  skill  of  the  parties  are 
supposed  to  be  valuable,  and  promotive  of"  the  interests  of 
the  cestuis  que  trust;  and  if  this  be  the  basis  of  the  charge, 
how  can  it  be  said  that  appellee  has  appropriated  time  and 
skill  which  have  been  expended  by  appellant?  He  does  not 
claim  that  he  owns  the  time,  labor  or  skill  of  appellant,  or 
that  he  hired  or  paid  him  to  appropriate  it  for  the  benefit  of 
appellee. 

It  is,  however,  said  they  are  joint  trustees.  Grant  it,  and 
how  does  it  change  the  attitude  of  the  parties?  By  becom- 
ing joint  trustees,  each,  no  doubt,  became  vested  with  a  legal 
right  to  perform  one-half  of  the  labor  with  his  entire  skill,  and, 
on  performing  one-half  of  the  duties  of  the  trust,  as  between 
him  and  his  co-trustee,  he  would  be  entitled  to  one-half  of  the 
compensation.  But  where  he  performs  but  one-third  of  the 
duties  he  can  surely  have  no  claim  to  more  than  one-third  of. 
the  emoluments,  unless  conceded  by  the  beneficiary  as  a  gra- 
tuity, but  he  can,  in  justice,  have  no  claim  to  the  earnings  of 
his  co-trustee  over  and  above  the  sum  he  has  himself  earned. 
Even  conceding  that  it  was  fully  understood  that  the  parties 
should  have  compensation,  still,  appellee  has  no  right  to  par- 
ticipate in  or  appropriate  the  labor  or  earnings  of  appellant 
above  and  beyond  what  he  performed,  or  any  part  of  it,  to 
his  own   use. 

It,  then,  in  either  view  of  the  case,  was  error  for  the  court 
to  render  the  decree  for  anv  sum  of  inonev  whatever  against 
appellant,  and  the  decree  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Michael  J.  Flanigan. 

1.  Negligence — suffering  cars  to  get  out  of  repair.  If  the  coupling-  of 
a  freight  car  suddenl}'-  becomes  out  of  repair,  the  railway  company  using 
the  same  will  not  be  liable  for  an  injury  to  an  employee,  received  in  con- 
sequence thereof,  unless  its  attention  had  been  called  to  the  defect,  or  the 
company,  by  the  exercise  of  a  high  degree  of  care,  could  have  discovered 
the  defect,  and  had  an  opportunity  to  make  the  needed  repairs. 

2.  Same — use  of  buffers  requiring  greater  care  in  coupling  cars.  A  rail- 
way company  will  not  be  liable  to  an  employee  for  personal  injury 
received  while  coupling  cars  having  double  buffers,  simply  because  a 
higher  degree  of  care  is  required  in  using  them  than  in  those  differently 
constructed. 

3.  Railroads — liability  for  injury  to  employee.  If  a  servant  of  a  rail- 
way company  knows  that  the  company  is  operating  a  class  of  cars  which 
are  unsafe,  when  he  enters  its  service,  and  he  continues  in  the  same,  he 
will  assume  the  risks  and  hazards  of  the  service,  and  can  not  recover  for 
a  personal  injury  from  the  use  of  such  a  class  of  cars,  the  company  being 
guilty  of  no  negligence. 

4  Same — servant  of  assumes  the  ?'isks  incident  to  his  service.  An  em. 
ployee  assumes  all  the  ordinary  hazards  arising  from  the  performance  of 
his  voluntary  engagements.  If  a  servant  of  a  railway  company  receives 
a  personal  injury,  while  in  the  discharge  of  his  duties,  from  any  c?use 
outside  the  ordinary  dangers  of  the  service,  and  it  is  not  the  result  of 
•unusual  or  unexpected  perils,  or  the  negligence  of  the  company,  he  can 
not  recover  damages  from  the  company. 

5.  A  very  different  question  arises  where  the  servant  of  a  railway  com- 
pany is  injured  by  the  use  of  a  car  defective  and  unfit  for  service  when 
received,  or  when  the  company  suffers  it,  while  in  its  possession,  to  be 
out  of  order  and  unsafe,  and  the  defect  is  not  known  to  the  servant  before 
the  injury. 

6.  Negligence — comparative.  In  a  case  involving  the  question  of 
mutual  negligence  of  the  parties,  it  is  error  to  instruct  the  jury  that  the 
plaintiff  may  recover,  if  the  defendant  is  guilty  of  more  negligence  than 
that  of  the  plaintiff,  in  causing  the  injury.  No  such  rule  of  liability  is 
recognized,  in  cases  of  mutual  negligence,  as  that  of  a  greater  degree  on 
the  part  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 
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This  was  an  action  on  the  case,  by  Michael  J.  Flanigan, 
against  the  Indianapolis,  Bloomington  and  Western"  Railroad 
Company.  The  opinion  of  the  court  states  the  nature  and 
facts  of  the  case  with  sufficient  fullness.  The  plaintiff  re- 
covered judgment  in  the  circuit  court,  for  the  sum  of  $6000, 
from  which  the  defendant  appealed. 

Mr.  John  B.  Cohrs,  for  the  appellant. 

Messrs. m  Whitney  &  Foster,  and  Messrs.  Roberts  & 
Green,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Plaintiff  in  this  suit  was  a  freight  conductor  on  defendant's 
railroad.  While  in  that  service,  it  was  a  part  of  his  duty, 
when  occasion  required  it,  to  couple  cars.  He  had  been 
directed  to  leave  at  Mansfield  station  four  empty  freight  cars 
belonging  to  the  Baltimore  and  Ohio  Railroad  Company.  It 
was  about  midnight  when  he  arrived  at  the  station,  and,  in 
setting  off  the  cars,  he  found  it  would  be  necessary,  in  order 
to  clear  the  crossing,  to  couple  one  of  them  with  a  White 
Line  car  that  had  previously  been  standing  on  the  side-track. 
Both  cars  had  attached  what  are  called  " double  buffers,"  the 
use  of  which  is  well  understood  by  railroad  men.  The  draw- 
bars in  use  on  these  cars  have  two  apartments,  to  facilitate 
coupling  with  other  cars  of  different  height.  Plaintiff  first 
undertook,  in  his  effort  to  make  a  coupling,  to  remove  the 
pin  in  the  draw-bar  of  the  stationary  car,  but  finding  he 
would  be  unable  to  get  it  out,  owing  to  some  unexplained 
difficulty,  before  the  approaching  car  would  be  upon  him,  he 
attempted,  in  his  haste,  to  place  the  link  in  the  lower  apart- 
ment. By  some  most  unfortunate  movement,  his  arm  was 
caught  between  the  dead-wood  attached  to  the  cars,  and  so 
badly  crushed  that  it  had  to  be  amputated. 

Counsel  assert  two  propositions  on  which  it  is  sought  to 
maintain  the  judgment  in  favor  of  plaintiff — 
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First — Had  the  draw-bar  on  the  still  car  been  properly 
constructed,  or  in  proper  repair,  so  that  the  pin  could  have 
been  drawn  and  the  link  changed  to  the  upper  apartment  of 
the  draw-bar,  plaintiff  would  not  have  been  injured  in  making, 
or  attempting  to  make,  the  coupling. 

Second — Had  the  car  to  be  coupled,  or  either  of  them,  not 
been  equipped  with  double  buffers,  plaintiff  would  not  have 
been  injured. 

Barring  the  objection  it  is  not  averred  in  the  declaration 
plaintiff  was  injured  by  reason  the  draw-bar  was  improperly 
constructed,  or  that  it  was  at  the  time  out  of  repair,  we  do 
not  think  the  evidence  shows  the  railroad  company  was  guilty 
of  negligence  in  either  particular  assumed  in  the  first  propo- 
sition. There  is  absolutely  no  testimony  that  tends  to  show 
the  draw-bar  was  not  constructed  after  the  most  approved 
pattern.  No  witness  ventures  an  opinion  it  was  not  well 
adapted  to  the  purpose  for  which  it  was  intended.  Whether 
it  was  because  it  was  out  of  repair  plaintiff  could  not  remove 
the  pin  readily,  and  if  so,  was  it  recent,  the  evidence  fails  to 
show.  Had  it  suddenly  become  out  of  order,  it  can  hardly  be 
insisted  defendant  would  be  liable,  unless  attention  had  been 
called  to  the  defect,  or  the  company,  by  the  exercise  of  a  high 
degree  of  care,  could  have  discovered  it,  and  opportunity 
afforded  in  which  to  make  the  needed  repairs.  A  contrary 
doctrine  would  impose  a  liability  so  strict  as  would  make  rail- 
road companies  insurers  against  all  accidents  and  injuries  to 
their  employees.  The  law  has  laid  upon  them  no  such  obli- 
gation. 

But  the  case  seems  to  have  been  tried  in  the  court  below  on 
the  theory  assumed  in  the  second  proposition,  viz :  that  it  was 
negligence  in  defendant  to  permit  cars  to  be  used  and  operated 
on  its  road  equipped  with  "  double  buffers." 

The  cars  alleged  to  have  produced  the  injury  to  plaintiff 
were  cars  belonging  to  other  companies — one  to  the  White 
Line  and  the  other  to  the  Baltimore  and  Ohio  Railroad  Com- 
pany.    They  had  been  received  from  connecting  lines,  and 
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are  that  class  of  cars  used  almost  exclusively  in  earning 
through  freights,  and  but  seldom  in  local  business.  The  cus- 
tom is  to  distribute  such  cars  empty  at  the  several  stations,  and 
when  loaded,  send  them  to  the  sea-board  or  any  distant  points. 
Cars  of  this  peculiar  pattern  and  construction,  for  the  trans- 
portation of  through  freights,  are  to  be  found  in  greater  or  less 
numbers  upon  all  railroads  in  this  State,  and  indeed  upon  all 
connecting  lines  in  the  whole  country,  of  the  same  guage. 
Many  of  the  most  important  and  best  conducted  railroad 
companies  in  the  United  States  have  their  cars  for  carrying 
through  freights  constructed  with  "double  buffers/'  The 
proof  shows  they  give  greater  strength  to  the  cars,  by  dis- 
tributing more  evenly  the  shock  when  they  come  together,  as 
tliev  often  do,  with  great  violence,  affording  better  protection, 
not  only  to  the  car  itself,  but  to  the  contents.  Other  advan- 
tages are  claimed  for  them  over  cars  constructed  with  single 
buffers,  in  turning  short  curves,  and  when  it  becomes  neces- 
sary to  push  them,  in  ascending  steep  grades,  with  an  engine 
in  the  rear. 

Defendant's  own  cars  used  for  its  local  business  are  con- 
structed with  the  single  dead-wood,  directly  above  the  draw- 
bar. Most,  if  not  all  the  railroads  in  the  State,  use  cars  con- 
structed in  the  same  way  for  the  local  transportation  ;  but  upon 
the  great  and  leading  railroads  of  the  State  are  to  be  found  in 
constant  use  these  foreign  cars  equipped  with  double  dead- 
wood.  It  is  the  general  custom  to  receive  these  cars  from  all 
connecting  lines,  and  run  them  upon  ^their  own  roads,  only 
taking  care  that  they  are  in  good  repair.  Foreign  cars  are 
interchangeably  used  on  all  the  principal  railroads  in  the 
United  States,  and  no  company  could  do  any  considerable 
amount  of  freighting  business  that  did  not  conform  to  this 
general  usage. 

No  discrimination  has  ever  been  made,  so  far  as  the  evi- 
dence in  this  record  shows,  against  cars  constructed  with 
double  dead-wood.  They  are  so  universally  found  on  all  rail- 
roads in   the   State,  that  every  railroad  man,  at  all   familiar 
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with  running  mixed  trains,  must  know  of  their  constant  use. 
It  is  a  matter  of  general  notoriety  with  persons  engaged  at 
railroad  business. 

Among  railroad  employees,  and  especially  among  brake- 
men,  there  seem  to  be  a  great  many  objections  to  cars  with 
dead-wood  on  either  side  of  the  draw-bar.  They  prefer  oafs 
with  the  single  bumper.  Much  testimony,  from  persons  com- 
petent to  give  an  opinion,  is  found  in  this  record  on  the  com- 
parative safety  of  the  different  cars  in  use.  While  they  most 
generally  give  it  as  their  opinion  that  cars  with  the  single 
dead-wood  over  the  draw-bar  are  the  safest,  still  it  is  proven 
that,  with  care,  cars  with  dead-wood  on  both  sides  of  the 
draw-bar.  may  be  operated  with  entire  safety.  More  or  less 
danger  is  experienced  in  coupling  any  cars,  no  matter  what 
coupling  is  used,  and  accidents  are  of  frequent  occurrence. 
Perhaps  it  requires  more  care,  but  with  the  exercise  of  a 
higher  degree  of  caution,  there  is  really  no  more  danger  in 
coupling  cars  with  the  double  than  the  single  dead-wood. 
The  advantages  possessed  by  this  class  of  cars  can  not  be  dis- 
pensed with  because  a  little  more  care  must  be  observed  in 
operating  them.  That,  with  proper  care,  they  may  be  ope- 
rated with  safety  to  the  employees,  is  fully  established  by  the 
evidence. 

The  averment  in  the  declaration  is  not  that  these  cars  were 
not  in  perfect  order,  but  that  the  original  construction  is 
faulty,  in  having  upon  them  the  double  bumpers.  If  plaintiff 
knew  such  cars  were  in  use,  and  that  they  were  unsafe,  he 
ought  not  to  have  taken  service  with  defendant.  Prior  to  his 
engagement,  defendant,  in  common  with  all  other  railroad 
companies  in  the  State,  had  been  drawing  cars  of  this  par- 
ticular make.  Their  character  must  have  been  generally 
known.  They  were  known  to  be  safe  if  care  was  used  in 
operating  them,  but  dangerous,  like  all  railroad  labor,  unless 
unusual  caution  was  observed. 

Notwithstanding  plaintiff  had  had  large  experience  in  rail- 
roading in  this  State,  both  as  a  brukeman  and  a  freight  condiic- 
24 — 77th  III. 


370  L,  B.  &  W.  E.  K.  Co.  v.  Flanigan.        [Jan.  T. 

Opinion  of  the  Court. 

tor,  he  says  he  had  no  previous  experience  in  coupling  cars 
constructed  with  double  dead-wood  when  he  entered  upon  his 
employment  with  defendant.  Conceding  this  fact,  we  do  not 
see  how  it  could  enlarge  the  liability  of  the  company.  It 
was  a  notorious  fact  such  cars  were  not  only  in  use  on  defend- 
ant's road,  but  upon  all  other  roads  in  the  State.  Plaintiff 
had  seen  them  on  defendant's  road,  and  he  ought  to  have 
acquainted  himself  with  the  manner  of  operating  them.  Such 
cars  could  be  used  with  safety,  and  to  have  refused  to  draw 
them  over  its  road,  would  have  seriously  impaired  the  freight- 
ing business  of  the  company.  Defendant  had  the  right  to 
presume  plaintiff  entered  its  service  with  the'knowledge  cars 
of  that  construction  were  in  daily  use  on  its  road.  The  fact 
it  required  more  care,  and  perhaps  dexterity,  to  make  a  coup- 
ling with  cars  having  dead-wood  on  both  sides  of  the  draw- 
bar,  was  well  known  to  all  persons  familiar  with  railroading; 
and  the  presumption  will  be  indulged  plaintiff  contracted 
upon  the  implied  assurance  he  possessed  the  requisite  skill  to 
do  the  work  the  company  wanted  done.  The  rule  of  law 
always  has  been,  the  employee  assumes  all  ordinary  hazards 
arising  from  the  performance  of  the  duties  of  his  voluntary 
engagement.  Plaintiff  was  not  injured  by  any  cause  outside 
the  ordinary  dangers  of  the  service,  that  could  not  have  been 
foreseen  or  anticipated  by  him.  He  was  exposed  to  no  un- 
usual or  unexpected  perils  by  any  negligent  conduct  of  defend- 
ant. The  history  of  railroad  labor  shows  it  is  full  of  danger 
to  the  employees,  even  with  the  exercise  of  the  utmost  skill 
and  care.  That  fact  was  known  to  plaintiff  before  he  entered 
upon  his  undertaking,  and  if  he  was  injured  by  any  of  the 
ordinary  perils  of  the  service,  however  sad  the  consequences, 
the  law  will  afford  him  no  remedy. 

Plaintiff's  engagement  with  defendant  was  for  no  definite 
period.  If  he  discovered  the  service  was  rendered  more  dan- 
gerous than  he  had  anticipated,  by  the  use  of  these  foreign 
cars,  he  was  under  no  obligation  to  continue  in  it.  He  had 
been  employed  by  the   trip,  and  was  at  liberty  to  quit  at  any 
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time.  He  had  made  nine  and  a  half  trips  before  the  accident, 
and  in  every  train  he  had  some  of  the  foreign  cars  of  the 
•objectionable  make.  In  that  length  of  time,  he  ought  to  have 
observed  their  construction.  What  he  contends  was  danger- 
ous in  them,  was  plain  to  be  seen.  It  was  unlike  a  secret 
defect  that  could  not  be  discovered.  Opportunity  was  afforded 
to  ascertain  and  become  familiar  with  the  service,  and  if  he 
was  unwilling  to  assume  its  common  risks,  it  was  his  privi- 
lege to  abandon  it. 

A  very  different  question  would  arise  had  the  injury  to 
plaintiff  been  produced  by  a  car  defective  and  unfit  for  ser- 
vice when  it  was  received,  or  had  defendant  suffered  it.  while 
in  its  possession,  to  become  unsafe;  but  that  question  can  not 
arise  in  this  case.  The  cars  were  in  perfect  order,  so  far  as 
the  evidence  shows,  when  they  were  received,  and  hence, 
defendant  was  guilty  of  no  negligence  in  receiving  them  upon 
its  line  of  road. 

The  case  of  T.,  W.  and  W.  Ry.  Co.  v.  Fredericks  (Jan.  term, 
1874),  is  cited  with  great  confidence  as  being  an  authority 
exactly  in  point,  but  the  decision  in  that  case  rests  upon  an 
entirely  different  principle.  The  vice  that  produced  the  injurv 
in  that  case  was  not  peculiar  to  a  class,  but  to  a  particular 
car.  The  draw-bar  was  too  short,  and  it  appeared,  had  it 
been  of  the  usual  length,  the  accident  would  not  have  hap- 
pened. The  evidence  was  full  to  the  point,  any  mechanic,  by 
a  casual  inspection,  could  tell  the  particular  coupling  attached 
to  the  car  was  dangerous,  before  it  was  ever  used.  From  the 
notorious  bad  reputation,  it  was  concluded  the  company  must 
have  known  the  fault  existed  in  the  drawr-bar.  It  could  not 
be  readily  discovered  by  any  one  just  entering  upon  the  ser- 
vice. Plaintiff'  had  been  but  a  brief  period  in  the  employ- 
ment of  the  defendant,  and  it  was  thought  he  did  not  know 
of  the  defect.  Had  it  been  observable  by  ordinary  care,  it 
would  have  been  the  duty  of  plaintiff  to  have  quit  the  service. 
Failing  to  do  so,  the  law  would  presume  he  was  willing  and 
did  assume  the  hazards.     The  decision  is  placed  on  that  dis- 
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ti  net  ground.  The  case  at  bar  is  clearly  distinguishable  from 
Fredericks'  case,  both  in  the  facts  and  the  principle  upon 
which  the  decision  is  placed. 

The  modifications  to  defendant's  instructions  seem  to  have 
been  made  under  a  misapprehension  of  the  doctrine  of  com- 
parative negligence  as  declared  by  this  court.  The  court 
added  to  the  ninth  instruction  these  words:  u  unless  defend- 
ants were  guilty  of  more  negligence,  as  aforesaid,  in  en  using 
the  injury."  This  is  not  the  law.  The  decisions  in  this  court 
recognize  no  such  rule  of  liability,  in  cases  of  mutual  negli- 
gence, as  that  of  a  greater  degree  on  the  part  of  the  defend- 
ant, C.  and  A.  R.  B.  Co.  v.  Mack  (Jan.  term,  1874).  We  have 
had  occasion  so  frequently  to  declare  the  doctrine  on  that 
question,  we  deem  it  unnecessary  to  do  more,  than  to  refer  to 
our  former  decisions. 

As  shown  by  the  evidence,  plaintiff  was  a  faithful  employee, 
and,  while  in  the  discharge  of  his  duty,  suffered  the  loss  of 
his  right  arm;  but  with  the  most  favorable  consideration,  we 
are  unable  to  discover  any  tenable  ground  upon  which  to  base 
an  affirmance  of  the  judgment  in  his  favor.  The  accident 
can,  with  as  much  propriety,  be  attributed  to  his  own  want 
of  skill,  or  perhaps  to  his  want  of  due  care,  as  to  any  other 
cause. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


James  Millikin 

v. 

Edward  A.  Jones. 

1.  Practice— as  to  filing  additional  pleas  after  the  issue  is  made  ?tp. 
Where  a  defendant,  at  a  succeeding  term  of  the  court  to  that  at  which  the 
issues  were  made  up,  filed  an  additional  plea,  setting  up  the  Statute  of 
Frauds,  without  leave  of  the  court  or  notice  to  the  plaintiff,  it  was  lieldy 
no  error  to  strike  tne  same  from  the  files,  on  motion  of  the  plaintiff. 
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2.  Where  a  defendant,  after  filing-  the  general  issue,  and  the  continuance 
of  the  cause,  discovers  that  he  has  a  substantial  defense  not  admissible 
under  the  general  issue,  he  should,  at  the  earliest  convenient  day,  ask  for 
special  leave  of  the  court  to  file  an  additional  plea,  so  as  not  to  take  the 
plaintiff  by  surprise  or  delay  the  business  of  the  court. 

3.  Practice  in  Supreme  Court — error  that  does  no  injury.  Where,  on 
the  trial  of  a  cause,  the  court  admitted  evidence,  under  the  general  issue, 
of  matters  of  defense  presented  by  a  special  plea  which  had  been  stricken 
from  the  files,  and  the  evidence  failed  to  sustain  the  plea,  it  was  held,  even  if 
i here  was  error  in  striking  the  plea  from  the  files,  that  this  court  would 
not  reverse,  as  the  defendant  was  deprived  of  no  meritorious  defense 
thereby. 

4.  Agency — when  agent  is  personally  responsible  on  contract  made  for  his 
principal.  Where  an  agent,  in  contracting  for  his  principal,  discloses  the 
fact  of  his  agenc}'  and  the  name  of  his  principal,  or  where  the  other  party 
knows  at  the  time  that  he  is  acting  as  such  agent,  the  latter  will  not  be 
liable  upon  the  contract,  unless  he  binds  himself  to  become  responsible 
by  the  terms  of  the  contract.  If  he  agrees  to  become  personally  respon- 
sible, he  may  be  sued,  notwithstanding  his  agency. 

5.  Lien — on  cattle  for  pasturage.  A  person  pasturing  cattle  for  another 
iias  no  lien  on  the  same  for  the  pasturage,  unless  there  is  a  special  con- 
tract to  that  effect. 

Appeal,  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Edward  A.  Jones 
against  James  Millikin,  to  recover  for  the  pasturage  of  cattle. 

Messrs.  Crea  &  Ewixg,  for  the  appellant. 

Messrs.  Bunn  &  Brown,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  action  of  assumpsit,  for  pasturing  certain  cattle. 
Under  a  rule  of  court,  of  record  at  the  December  term.  1873, 
the  defendant  was  required  to  plead  by  a  day  named,  which 
he  did  by  filing  the  general  issue.  Subsequently  the  cause 
was  continued  until  the  next  term  of  court,  at  which,  being 
the  May  term,  1874,  a  like  rule  in  regard  to  pleading  was  of 
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record.  At  this  term,  and  before  the  expiration  of  the  time 
in  which,  by  the  rule,  pleas  were  to  be  filed,  the  defendant, 
without  having  obtained  special  leave  of  the  court  therefor, 
and  without  having  informed  the  plaintiff  thereof,  filed  the 
following  additional  plea: 

"And  for  further  plea  in  this  behalf,  the  defendant  says, 
that  the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
'action  against  him,  the  defendant,  because,  he  says,  that'each. 
and  every  one  of  the  said  several  supposed  promises,  in  said 
declaration  mentioned,  was  a  special  promise  to  answer  for 
the  debt  of  another  person,  to-wit:  one  Frank  Calhoun,  and 
was  not.  nor  is  any  memorandum  or  note  thereof,  in  writing, 
signed  by  the  defendant,  or  by  any  person  thereunto  by  him 
lawfully  authorized,  according  to  the  form  of  the  statute,  etc., 
and  this  the  defendant  is  ready  to  verify,  etc. v 

When  the  case  was  called  for  trial,  and  before  the  jury 
were  empanneled,  on  motion  of  plaintiff's  attorneys,  the  plea 
was,  by  the  court,  stricken  from  the  files,  to  which  defendant 
excepted.  Defendant  thereupon  asked  leave  of  the  court  to 
re-file  the  plea,  which  was  refused,  and  to  this  he  also  ex- 
cepted. 

The  error  assigned  in  this  respect  is  not,  in  our  opinion, 
Avell  founded.  When,  at  the  December  term,  1873,  the  rule 
was  complied  with,  the  issues  were  made  up,  and,  so  far  as  the 
pleadings  were  concerned,  the  case  was  then  ready  for  trial. 
The  plaintiff  was  authorized  to  prepare  for  trial  on  that  issue. 
If,  intervening  the  December  and  May  terms,  the  defendant 
discovered  he  had  what  he  considered  a  substantial  defense, 
which  he  would  not  be  permitted  to  prove  under  the  general 
issue,  he  should,  at  the  earliest  convenient  day,  have  asked 
leave  of  the  court  to  file  the  additional  plea.  This  was  essen- 
tial, that  the  plaintiff  should  not  be  taken  by  surprise,  and 
that  the  business  of  the  court  should  not  be  unnecessarily 
delayed.  From  aught  that  appears  by  the  record,  the  defend- 
ant may  have  been  as  fully  advised  as  to  the  character  of  his 
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defense  when  he  pleaded  the  general  issue,  as  he  was  when  he 
filed  the  special  plea.  Parties  are  not  allowed  to  adopt  a 
course  of  practice  in  pleading  which  may  tend  to  injure  the 
opposite  party,  by  presenting,  at  the  last  moment,  and  when 
he  may  be  unprepared  to  meet  it,  a  new  and  unexpected  issue, 
or  to  trifle  with  the  time  of  the  court  by  making  up  portions 
of  their  issues  at  different  times,  when  it  can  be  reasonably 
avoided. 

Notwithstanding,  moreover,  the  plea  was  stricken  from  the 
files,  the  same  evidence  was  given  that  would  have  been  ad- 
missible under  the  plea,  and,  to  our  apprehension,  it  fails  to 
sustain  the  plea;  and  so,  even  if  there  had  been  error  in 
striking  the  plea  from  the  files,  the  defendant  has  been  de- 
prived of  no  meritorious  defense  thereby,  and  consequently 
has  sustained  no  injury  of  which  he  can  be  heard  to  com- 
plain. 

The  evidence  shows  the  undertaking  of  the  defendant  was 
independent  and  original,  and  not  collateral  to  that  of  Cal- 
houn, and  it  was,  therefore,  unaffected  by  the  Statute  of 
Frauds. 

Objection  is  made  that  the  court  modified  one  of  the  de- 
fendant's instructions,  in  this  wise  : 

The  instruction,  as  asked,  was — 

"The  court  further  instructs,  for  the  defendant,  that,  if  it 
appears,  from  the  evidence,  that,  in  hiring  the  pasture,  Milli-- 
kin  acted  as  the  agent  of  Frank  Calhoun,  then  it  is  immate- 
rial whether  the  defendant  disclosed  his  character  or  his 
principal,  if  they  believe,  from  the  evidence,  that  plaintiff, 
Jones,  knew,  at  the  time,  that  Millikin  was  acting  in  such 
character  of  agent." 

To  which  the  court  added: 

"Unless  the  jury  believe,  from  the  evidence,  that,  notwith- 
standing Millikin  was  acting  as  the  agent  of  Calhoun,  he, 
also,  by  his  alleged  agreement,  bound  himself  to  become 
responsible  for  said  pasturage,  or  some  portion  of  it." 
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We  think  the  objection  untenable.  The  modification  was 
sufficiently  pertinent  to  the  proposition  intended  to  be  asserted 
by  the  instruction,  to  be  properly  considered  in  connection 
with  it.  Indeed,  it  asserts  a  necessary  limitation  to  that 
proposition,  and  could  not,  hence,  have  well  misled  the  jury 
in   arriving  at  a  correct  conclusion. 

The  final  objection  urged  is  in  giving  the  plaintiff's  sixth 
instruction,  which  is: 

"The  court  instructs  the  jury,  for  plaintiff,  that  plaintiff  had 
no  lien  on  the  stock  for  pasturage  ;  that  the  law  does  not  give  a 
lien  on  the  stock  for  pasturage,  unless  there  is  a  special  contract 
that  the  stock  should  be  especially  held  for  the  pasturage.'' 

It  is  conceded  the  instruction  asserts  a  correct  principle  of 
law,  but  it  is  insisted  there  was  no  evidence  to  which  it  could 
have  any  application,  and  it  was,  on  that  account,  calculated 
to  mislead  the  jury. 

It  is.  in  general,  undoubtedly  objectionable  to  instruct  the 
jury  on  mere  abstract  legal  questions,  having  no  connection 
with  the  evidence,  for  the  fact  there  is  an  instruction  presup- 
poses there  is  something  in  the  case  to  which  it  is,  in  the 
opinion  of  the  court,  sufficiently  relevant  to  enter  into  the 
consideration  of  the  jury  in  the  formation  of  their  verdict. 
The  subject,  however,  of  the  lien,  was  alluded  to  in  the  evi- 
dence. Millikin,  the  defendant,  says:  "  I  said  Mr.  Gorin 
and  I  had  discussed  the  question,  whether  Jones  (plaintiff) 
would  allow  the  cattle  to  go  out,  and  that,  in  case  he  refused 
to  allow  the  cattle  to  be  moved,  it  was  likely  we  would  have 
to  pay  for  the  pasturage  before  Calhoun  could  get  the  cattle." 
This,  he  says,  was  in  the  presence  of  the  plaintiff.  From  this  the 
jury  might  have  derived  an  impression  that  the  plaintiff  had 
a  lien  to  which  he  should  have  resorted,  and  we  are  of  opinion 
that  the  instruction  was  proper,  for  the  purpose  of  preventing 
an  erroneous  impression  in  that  respect. 

An  examination  of  the  whole  record  satisfies  us  the  judg- 
ment below  does  substantial  justice,  and   it  must  be  affirmed. 

Judgment  affirmed. 
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Alfbed  Andreas  et  al. 

V. 

Isaac  J.  Ketcham. 

1.  Practice — remarks  of  judge  upon  the  facts,  improper.  Although  the 
knowledge  of  the  judge  trying  a  case  may  be  superior  to  that  of  the  wit- 
nesses in  respect  to  facts  in  issue,  yet  the  law  does  not  permit  him  to  bias 
the  jury  by  his  own  opinion  as  to  any  disputed  fact  which  is  required  to 
be  proved. 

2.  Evidence — province  of  court  and  jury  in  respect  thereto.  It  is  the 
duty  of  the  court  to  determine  what  evidence  is  proper  to  go  to  the  jury 
upon  the  issues  involved,  and  to  instruct  them  as  to  the  law;  but  the  jury 
are  the  sole  judges  of  the  weight  to  be  given  to  the  evidence  bearing  upon 
the  issues,  and  their  verdict  must  be  based  upon  the  evidence,  and  not 
upon  the  opinion  of  the  presiding  judge. 

3.  Instruction — must  be  predicated  upon  evidence.  It  is  erroneous  to 
give  an  instruction  based  upon  a  state  of  fact,  where  there  is  no  evidence 
in  the  case  tending  to  prove  the  same. 

4.  Evidence — relevancy.  Where  a  written  contract  of  subscription  for 
a  map  of  a  county  contains  no  provision  whatever  for  inserting  the 
business  card  of  the  subscriber,  the  fact  whether  such  business  card,  as 
inserted,  is  correct  or  not,  is  wholly  immaterial  as  a  defense  to  a  suit  on 
the  contract  against  the  subscriber. 

5.  Subscription— for  county  map — what  may  be  shown  in  defense  of  suit 
on.  If  a  party  is  sued  upon  his  subscription  for  a  county  map,  he  may 
show  in  defense  that  the  map  is  incorrect. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epeer,  Judge,  presiding. 

Mr.  E.  M.  Sanford,  for  the  appellants. 
Mr.  I.  J.  Ketcham,  pro  se. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  originally  commenced  before  a  justice 
of  the  peace,  by  appellants,  to  recover  of  appellee  the  sum  of 
$89.  claimed  to  be  due  for  one  map  of  Morgan  county,  a  view 
of  appellee's  residence  contained  in  the  map,  and  one  hundred 
extra  views  of  the  residence. 
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Appellants  obtained  a  judgment  before  the  justice.  Appel- 
lee appealed  to  the  circuit  court  of  Morgan  county,  where  a 
trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in 
favor  of  appellee. 

The  court  overruled  a  motion  for  a  new  trial,  and  rendered 
judgment  upon  the  verdict. 

Appellants  based  their  right  of  recovery  upon  the  following 
contracts  offered  in  evidence  : 

"$74.00.  Jacksonville,  May  7,  1872. 

"In  consideration  for  causing  a  twelve-inch  view  of  mv 
residence  to  be  printed  in  their  atlas  map  of  Morgan  countv, 
Illinois,  I  promise  to  pay  Andreas,  Lyter  &  Co.  seventy-four 
dollars,  payment  to  be  made  on  or  before  the  first  day  of  Sep- 
tember next;  this  order  not  to  be  assigned.  Address,  Jack- 
sonville, 111.  24  extra  views  to  be  given,  on  delivery  of  maps. 
100  extra  views  at  6  cents  apiece. 

"  I.  J.  Ketcham. 

"We,  whose  names  appear  below,  do  agree  to  take  from 
Andreas,  Lyter  &  Co.  one  copy  of  their  atlas  map  of  Morgan 
county,  Illinois,  for  which  we  agree  to  pay  to  them  or  their 
order  the  sum  of  nine  (9)  dollars,  payment  to  be  made  on 
delivery  of  maps  at  our  residences  or  places  of  business. 

"I.  J.  Ketcham." 

And  the  following  notice,  to-wit : 

"The  agent  presenting  this  book  is  a  special  agent,  and  is 
only  authorized  to  receive  subscript  ions  to  the  agreement  herein 
printed.  "Andreas,  Lyter  &  Co." 

A  pencil  sketch  of  appellee's  residence,  with  his  approval 
(in  words  following,  "  I  hereby  approve  of  my  sketch.  I.  J. 
Ketcham/')  was  introduced   in  evidence. 

The  defense  interposed  by  appellee  to  the  contract  pro- 
viding for  a  view  of  his  residence  to  be  printed  in  the  map, 
was,  that  the  view  was  incorrect. 
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The  defense  made  to  the  contract  for  the  map  was,  that 
appellee's  place  of  business,  as  published  in  a  business  card 
inserted  in  the  map,  was  located  at  the  wrong  place. 

It  was  purely  a  question  of  fact,  for  the  jury  to  determine 
from  the  evidence,  whether  the  view  of  appellee's  residence 
Avas  correct,  or  whether,  as  sketched,  it  was  approved  by  him, 
and  as  there  was  a  conflict  of  evidence  upon  this  branch  of 
the  case,  had  there  been  no  error  in  the  ruling-  of  the  court, 
we  would  not  disturb  the  verdict.  But  after  the  evidence  had 
been  submitted  to  the  jury,  the  attorney  for  appellee,  as 
appears  from  the  record,  submitted  to  the  court  the  following- 
question  :  u; Whether  or  not  His  Honor  would  know  the  view 
to  be  the  residence  of  defendant,  were  defendant's  name  taken 
from  the  view."  The  court  replied,  "  I  do  not  know  that  I 
would." 

We  are  aware  of  no  rule  of  law  or  practice  that  would 
allow  the  presiding  judge  to  give  to  the  jury  his  opinion  on  a 
controverted  question  of  fact. 

The  knowledge  of  the  judge  on  the  question  at  issue  may 
have  been  superior  to  that  of  any  witness  sworn,  yet  the  law 
would  not  permit  him  to  bias  the  jury  by  his  own  opinion 
as  to  any  fact  in  controversy  which  had  to  be  established  by 
evidence. 

It  was  the  duty  of  the  presiding  judge  to  determine  what 
evidence  was  proper  to  go  to  the  jury  on  the  issue  involved, 
and  to  instruct  them  as  to  the  law,  but  they  were  the  sole 
judges  of  the  weight  to  be  given  to  the  evidence  bearing  upon 
the  issue  in  the  case,  and  their  verdict  must  be  based  upon 
the  evidence,  and  not  on  the  opinion  of  the  presiding  judge. 

The  opinion  of  the  judge,  given,  as  it  was,  before  the  jury, 
upon  a  question  of  fact  which  was  controverted,  could  not 
do  otherwise  than  prejudice  the  jury  against  appellants. 

The  laws  guarantee  to  all  a  fair  and  impartial  trial,  and 
courts  are  organized  for  the  purpose  of  seeing  that  the  laws 
are  administered  in  such  a  manner  that  justice  will  be  done 
to  all.     In  cases  where  the  jury  have  the  sole  power  to  deter- 
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mine  questions  of  fact  from  the  evidence,  the  law  can  not  be 
properly  administered  and  justice  done  parties  in  litigation, 
if  the  judge  presiding,  after  the  evidence  is  closed,  gives  to 
the  jury  his  own  opinion  on  a  question  of  fact. 

It  is,  however,  said  by  appellee  that  the  verdict  of  the  jury 
was  made  from  the  evidence,  and  not  from  the  answer  given 
by  the  court  to  the  question   submitted. 

We  have,  however,  no  means  of  knowing  that  fact.  The 
statement  made  by  the  judge  went  to  the  jury,  as  well  as  the 
evidence.  The  verdict  followed.  It  is  quite  as  reasonable  to 
presume  that  the  minds  of  the  jury  were  influenced  by  the 
statement  as  by  the  evidence. 

In  addition  to  the  question  just  alluded  to,  it  is  urged  by 
appellants  that  the  court  erred  in  giving  instructions  for 
appellee,  the  first  of  which  is  as  follows: 

"The  court  instructs  the  jury,  for  the  defendant,  that  in 
regard  to  the  item  for  the  map  sued  on  in  this  case,  if  the 
jury  find,  from  the  evidence,  that  the  plaintiff,  at  the  time 
the  defendant  subscribed  for  said  map,  agreed  to  insert  in  the 
said  map  a  business  card  for  the  defendant,  and  as  a  part  of 
the  consideration  of  said  subscription,  and  that  it  was  agreed 
that  the  card  should  properly  describe  the  place  of  business 
of  defendant,  then,  in  law,  to  enable  the  plaintiff  to  recover 
on  said  item,  they  must  have  inserted  said  business  card  sub- 
stantially as  agreed  upon,  and  properly  described  the  place  of 
business  of  the  defendant  substantially  as  agreed  upon.  And 
if  the  jury  find,  from  the  evidence,  that  the  defendant's  place 
of  business  was  incorrectly  described,  as  in  another  and  differ- 
ent part  of  the  city  of  Jacksonville  from  where  the  defendant's 
place  of  business  actually  was,  the  jury  should  find  for  the  de- 
fendant as  to  such  item,  if  they  further  believe  the  mistake 
was  made  by  the  plaintiffs,  and  not  by  the  defendant  in  giving 
the  description  of  the  place  of  business." 

This  instruction  was  calculated  to  mislead  the   jury.     The 
record  does  not  show  that  an  agreement  was  made  to  insert  a 
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business  card  in  the  map,  and  hence  there  was  no  evidence 
before  the  jury  upon  which  to  predicate  the  instruction. 

The  subscription  contract  signed  by  appellee,  upon  which 
the  suit  was  based,  contains  no  promise  whatever  in  regard  to 
a  business  card. 

It  also  appears  that  the  agent  who  obtained  the  name  of 
appellee  as  a  subscriber  for  a  map,  was  not  authorized  to  enter 
into  contracts  other  than  the  one  signed  by  appellee.  Under 
such  circumstances,  while  it  would  have  been  proper  for 
appellee  to  have  shown,  as  a  defense,  that  the  map,  as  an 
atlas  map  of  Morgan  county,  was  incorrect,  yet  we  fail  to  see 
in  what  manner  the  business  card  of  appellee,  whether  cor- 
rect or  incorrect,  could  affect  the  rights  of  the  parties  under 
the  contract  introduced  in  evidence. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


George  L.  Horn 

v. 
Martha  Smith. 

1.  Intoxicating  liquors — civil  liability  for  sale  to  one  in  the  habit  of 
getting  drunk.  In  a  suit  by  a  wife  against  one  for  injury  to  her  means  of 
support,  by  selling  liquor  to  her  husband,  it  appeared  that  the  latter  had 
done  work  for  the  defendant  amounting  to  $145.50,  and  that,  upon  a  set- 
tlement, but  a  small  sum  was  found  due ;  and  that  the  husband  was  an 
habitual  drunkard,  and  frequently  got  liquor  of  the  defendant,  which  con- 
tributed to  his  dissipation,  idleness  and  waste  of  time,  and  that  the  wife 
was  compelled  to  mortgage  her  property  to  pay  taxes,  doctor  bills  and  for 
the  support  of  the  family:  Held,  that  it  was  but  a  fair  inference  that  the 
sale  of  liquor  by  the  defendant  to  the  husband  produced  injury  to  the 
means  of  support  of  his  family,  and  that  the  jury  were  warranted  in  so 
finding. 

2.  Same — evidence.  It  is  not  required  that  the  evidence  shall  be  clear, 
positive  and  specific  as  to  the  time,  place,  manner,  and  each  item  of  loss, 
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to  authorize  the  juiy  to  find  injury  to  the  support  of  the  family,  hut  that 
fact  may  be  proved,  like  any  other,  by  circumstances. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Martha  Smith,  against 
George  L.  Horn.  The  opinion  of  the  court  states  the  mate- 
rial facts  of  the  case.  The  jury  found  for  the  plaintiff,  and 
assessed  her  damages  at  $550,  upon  which  the  court  rendered 
judgment. 

Messrs.  Steele,  Hughes  &  Phipps,  for  the  appellant. 

Mr.  James  W.  Craig,  and  Mr.  Horace  S.  Clark,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  brought  an  action  in  the  Coles  circuit  court, 
against  appellant,  to  recover  for  injuries  sustained  by  her,  in 
her  means  of  support,  by  the  sale  of  intoxicating  liquor  to 
her  husband.  It  is  conceded  that  he  was  an  habitual  drunk- 
ard, but  it  is  denied  that  appellant  sold  him  liquor  which, 
either  in  whole  or  in  part,  made  him  drunk.  We  think  the 
evidence  is  abundant  to  prove  that  Smith,  the  husband,  drank 
frequently  in  appellant's  saloon,  and  was  seen  drunk  there  on 
perhaps  more  than  one  occasion.  We  shall,  therefore,  refuse 
to  disturb  the  finding  of  the  jury.  They  have  acted  on  suffi- 
cient evidence,  and  their  finding  will  not  be  disturbed. 

It  appears,  from  the  evidence,  that  Smith,  appellee's  hus- 
band, plastered  for  appellant,  in  the  winter  of  1872-3,  which 
amounted  to  $145.50;  that,  on  a  settlement,  only  a  small 
amount  was  coming  to  Smith  ;  that  but  a  small  portion  of  the 
amount  earned  for  plastering  ever  reached  his  family  for  sup- 
port :  that  his  family  were  in  straitened  circumstances,  and 
appellee  was  compelled  to  mortgage  her  property  to  raise 
money  to  pay  taxes,  doctors'  bills  and  for  the  support  of  the 
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familv.  From  tins  evidence,  it  is  manifest  that  appellee  was 
injured  in  her  means  of  support,  and,  as  appellant  had  sold 
liquor  to  Smith,  which  contributed  to  his  idleness  and  the 
waste  of  his  time  and  means,  it  is  but  a  fair  inference  that 
the  sale  of  liquor  by  appellant  to  him  produced  injury  to  the 
means  of  support  of  the  family,  and  the  jury  were  fully  war- 
ranted in  so  finding'. 

It  is  not  required  that  the  evidence  shall  be  clear,  positive 
and  specific  as  to  the  time,  place,  manner,  and  each  item  of 
loss,  to  authorize  the  jury  to  find  injury  to  the  support  of  the 
familv,  but  that  fact  may  be  proved,  like  any  other,  by  cir- 
cumstances. 

Had  the  husband  been  sober,  and  used  his  earnings,  as  he 
more  than  probably  would,  for  the  support  of  his  family, 
appellee  would  not  likely  have  been  compelled  to  execute  the 
mortgage — at  any  rate,  not  for  so  large  a  sum.  Hence,  the 
jury  were  fully  warranted  in  finding  injury  to  the  support  of 
appellee. 

There  would  seem  to  be  but  little  doubt  that  the  husband 
was,  by  plying  his  trade,  had  he  remained  sober,  fully  com- 
petent to  have  supported  his  family,  but,  from  his  drunken- 
ness, he  failed  to  do  so;  and  appellant  having  given  or 
sold  him  liquor,  which  no  doubt  contributed  to,  if  it  did  not 
make  him  drunk,  the  presumption  is,  that  the  liquor  thus  fur- 
nished contributed  to  the  injury  to  the  support  of  his  family, 
and  was  caused  by  his  drunkenness. 

The  whole  of  the  evidence  considered,  we  are  satisfied  with 
the  verdict,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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The  Teutonia  Life  .  Insurance  Company 

v. 

John  F.  Anderson. 

1.  Insurance — recital  of  'payment  in  'policy  estops  the  company  from  de- 
nying the  fact.  An  insurance  company,  on  grounds  of  public  policy,  will 
be  estopped  to  prove,  in  avoidance  of  their  contract  of  insurance,  that  the 
premium  acknowledged  in  the  policy  to  have  been  paid,  was  not,  in  fact, 
paid. 

2.  Same — waive?'  to  right  to  declare  a  forfeiture.  Where  an  association 
insured  the  life  of  one  of  its  members  under  an  agreement  with  an  insu- 
rance company  that  the  association  would  be  responsible  for  the  payment 
of  the  premiums  quarterly  on  all  policies,  the  same  to  be  paid  out  of 
weekly  dues  from  its  members,  it  was  held,  that  a  failure  on  the  part  of 
the  assured  to  pay  his  weekly  dues  would  authorize  the  association,  at  the 
end  of  a  quarter,  to  have  the  policy  cancelled,  and  that  the  company, 
on  the  non-payment  of  any  quarterly  premium,  had  the  right  to  declare  a 
forfeiture  under  the  contract,  but  if  it  failed  to  do  so,  it  would  be  pre- 
sumed that  it  chose  to  carry  the  risk  on  the  responsibility  of  the  associa- 
tion to  pay,  and  that  upon  the  death  of  the  assured,  the  liability  of  the 
insurance  company  became  fixed,  and  it  could,  by  no  subsequent  act, 
avoid  the  polic}^. 

Appeae  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Wileiam  H.  Snydkr,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  John  F.  Anderson 
against  the  Teutonia  Life  Insurance  Company,  upon  a  policy 
of  insurance.  The  material  facts  of  the  case  are  stated  in  the 
opinion  of  the  court. 

Messrs.  Hay  &  Knispee,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  policy  of  insurance  declared  on  was  procured  by  the 
'•'Bismark  Bund."  on  the  life  of  Franklin  Anderson,  and  was 
payable,  on  the  death  of  the  assured,  to  appellee.  One  ob- 
ject of  the  association  called  the  ''Bismark   Bund"  seems  to 
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be,  to  procure  for  its  members,  in  consideration  of  the  pay- 
ment of  weekly  dues,  assurance  of  support  in  sickness,  and 
also  life  insurance. 

Appellant  agreed  to  furnish  members  of  the  bund  life  insu- 
rance at  its  regular  rates,  and,  by  the  written  contract  in  evi- 
dence, the  bund  was  to  be  primarily  liable  to  the  insurance 
company  for  premiums  on  all  policies  issued  under  the  con- 
tract to  its  members,  which  were  to  be  repaid  to  the  bund  in 
weekly  installments  or  dues. 

The  application  for  insurance  was  made  on  the  9th  day  of 
July,  1872,  and  the  policy  was  issued  shortly  thereafter.  The 
premiums  were  to  be  paid  quarterly,  viz:  on  the  9th  days  of 
October,  January,  April  and  July  in  each  year. 

It  is  recited  in  the  policy  the  premium  for  the  first  quarter 
was  paid.  By  the  terms  of  the  contract  between  the  bund 
and  the  insurance  company,  the  premiums  w^ere  not  to  be 
paid  until  the  expiration  of  the  quarter.  This  was  probably 
io  enable  the  bund  to  collect  the  amount  from  the  assured  in 
weekly  dues. 

On  the  9th  day  of  October,  1872,  after  the  policy  had  been 
issued,  the  bund  paid  the  insurance  company  the  premium  for 
one  quarter,  being  the  first  premium  due  under  the  contract. 
The  premium  for  the  next  quarter,  maturing  on  the  9th  day 
of  January,  1873,  was  not  paid,  for  the  reason  the  assured 
had  ceased  to  pay  his  weekly  dues  to  the  bund  on  the  1st  day 
of  January,   1873. 

The  assured  died  on  the  26th  day  of  February,  1873.  Proof 
was  made  of  his  death,  and  notice  given  to  the  company. 
Appellant  declined  to  pay  the  policy,  because  the  assured  had 
ceased  to  pay  his  weekly  dues  to  the  bund  on  the  1st  day  of 
January,  1873,  and,  under  the  by-laws  and  usages  of  the 
association,  the  assured  forfeited  his  interest  in  the  policy. 

There  is  no  pretense  the  quarterly  premium  due  on  tn«  Uth 
day  of  January  was  ever,  in  fact,  paid  to  the  insurance  com- 
pany. Appellee  insists  the  bund  was  the  agent  of  the  com- 
pany, to  collect  the  installments  of  premiums  as  they  became 
25 — 77th  III. 
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due,  and  that  there  were  funds  in  the  possession  of  the  bund, 
arising  from  the  payment  of  weekly  dues,  more  than  sufficient 
to  pay  the  premium  due  on  the  9th  day  of  January. 

On  the  trial,  appellant  offered  to  prove,  in  rebuttal,  that 
the  first  quarter's  premium  was  not.  in  fact,  paid,  although 
acknowledged  in  the  policy — not  for  the  purpose  of  defeating 
the  policy,  but  to  show  that  the  funds  arising  from  the  pay- 
ment of  weekly  dues  were,  in  fact,  appropriated  to  the  pay- 
ment of  the  first  premium.  An  objection  taken  to  the  evidence 
offered  was  sustained  by  the  court. 

This  court  has  twice  decided  that  insurance  companies,  on 
the  ground  of  public  policy,  will  be  estopped  to  prove,  for  the  _ 
purpose  of  avoiding  the  contract  of  insurance,  that  the  pre- 
mium acknowledged  in  the  policy  to  have  been  paid,  was  not, 
in  fact,  paid.  III.  Cen.  Ins.  Co.  v.  Wolf,  37  111.  354;  Prov. 
Life  Ins.  Co.  v.  Fennel/,  49  111.  180. 

But  that  is  not  the  question  presented  by  this  record.  Here, 
the  company  simply  offered  to  prove  what  disposition  had  been 
made  of  weekly  dues  previously  paid  to  the  bund,  for  the  pur- 
pose of  showing  that  the  association  had  no  funds  equitably 
belonging  to  the  assured,  with  which  to  pay  the  quarterly  pre- 
mium due  on  the  9th  day  of  January.  One  way  of  proving 
that  fact  was,  by  showing  that  the  weekly  dues  had  been 
exhausted  in  paving  the  premium  for  the  first  quarter,  and 
although  payment  was  acknowledged  in  the  policy  of  the  date 
of  July  9,  1872,  it  had  not  been  paid  at  that  date. 

Under  the  by-laws  of  the  bund,  a  failure  on  the  part  of  the 
assured  to  make  his  weekly  payment  of  dues  would,  no  doubt, 
work  a  forfeiture  of  his  right  to  compensation  in  case  of  sick- 
ness, and  would  authorize  the  association,  at  the  end  of  any 
quarter,  to  have  the  policy  cancelled.  Such  was  the  contract 
between  the  parties.  Had  the  company,  in  connection  with 
the  other  evidence  tendered,  offered  to  prove  that  the  bund 
had  procured  the  insurance  contract  to  be  cancelled  on  account 
of  the  default  of  the  assured  in  the  payment  of  his  weekly 
dues,  we  are  of  opinion  the  evidence  would  have  been  admis- 
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sible — not  to  contradict  the  recitals  of  the  policy,  that  the 
premium  for  the  first  quarter  had  been  paid,  but  to  show  the 
association  had  no  funds  belonging  to  the  assured  with  which 
to  make  payment  of  future  installments  of  premium.  This 
was  not  done,  and  although  the  assured  was  in  arrears  with 
his  weekly  dues,  the  bund  had  not,  for  that  reason,  seen  fit  to 
have  his  policy  cancelled;  neither  had  the  company  declared 
the  policy  forfeited  for  the  non-payment  of  the  premium  due 
on  the  9th  day  of  January.  The  bund,  under  the  contract 
with  the  insurance  company,  was  liable  for  its  ultimate  pay- 
ment, and  the  company  could  rely  upon  its  responsibility  if 
it  chose  to  do  so,  and  carry  the  risk.  The  company  made  no 
declaration  of  forfeiture  in  the  lifetime  of  the  assured,  and 
at  his  death  its  liability  became  absolute. 

On  the  failure  to  pay  the  premium  due  9th  day  of  January, 
it  was  the  privilege  of  the  company  to  declare  the  contract 
of  insurance  forfeited,  but  this  it  did  not  do.  We  may  pre- 
sume it  chose  to  carry  the  risk  on  the  responsibility  of  the 
bund  under  its  contract.  It  could  do  so  if  it  chose,  and  having 
adopted  this  course,  after  the  death  of  the  assured  it  was  not 
in  the  power  of  the  company  to  avoid  its  liability. 

We  think  the  case  is  clearly  within  the  spirit  of  the  decision 
in  the  III.  ten.  Ins.  Co.  v.  Wolf,  supra,  and  must  be  controlled 
by  it. 

No  error  appearing  in  the  record  that  could  prejudice  the 
rights  of  appellant,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  McEvoy 

v. 

Louisa  Humphrey. 

Intoxicating  liquors — damages  recoverable  for  selling  to  a  person  in  the 
habit  of  getting  drunk.  In  a  suit  by  a  wife  against  a  grocery  keeper,  to 
recover  damages  for  selling  liquor  to  her  husband,  who  was  in  the  habit 
of  getting  intoxicated,  it  appeared  that  the  wife  had  notified  the  defend- 
ant not  to  sell  liquor  to  her  husband,  and  that  she  sent  $50  by  her  husband 
to  buy  a  horse,  and  that  the  defendant,  in  disregard  of  such  notice,  sold 
him  liquor  upon  which  he  became  intoxicated,  and  that  he  was  arrested 
and  put  in  the  calaboose,  and  that  when  he  got  out  he  had  spent  about 
$29.  The  jury  gave  a  verdict  of  $200  against  the  defendant,  upon  which 
judgment  was  rendered:  Held,  that  actual  damages  being  shown  to  the 
extent  of  $29,  the  jury  had  the  right  to  give  exemplary  damages,  as  the 
sale  to  the  husband  after  notice  was  without  excuse  or  palliation,  and 
therefore  the  damages  were  not  excessive. 

Appeae  from  the  Circuit  Court  of  Macon  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  action,  by  Louisa  Humphrey  against  John 
McEvoy,  originally  brought  before  a  justice  of  the  peace, 
and  taken  by  appeal  to  the  circuit  court.  On  a  trial  in  the 
latter  court,  the  jury  found  for  the  plaintiff,  and  assessed  her 
damages  at  $200,  upon  which  the  court  rendered  judgment. 
The  opinion  states  the  substance  of  the  other  material  facts. 

Mr.  Thomas  Lee,  for  the  appellant. 

Messrs.  Odor  &  Eldridge,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

Appellee  brought  an  action  against  appellant,  before  a 
justice  of  the  peace  of  Macon  county,  to  recover  damages  for 
selling  intoxicating  liquors  to  her  husband.  It  appears  that 
she  and  her  husband  reside  in  the  country,  about  three  miles 
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from  the  citv  of  Decatur,  on  tea  acres  of  ground,  and  raise 
vegetables  for  the  city  market;  and  it  appears  that  the  hus- 
band is  in  the  habit  of  getting  drunk,  and  appellee  notified 
appellant  not  to  sell  her  husband  intoxicating  drink.  Appel- 
lee, to  a  large  extent,  does  the  labor  on  the  place,  and  seems 
to  be  an  industrious  and  hard-working  woman.  On  the  9th 
day  of  February,  1873,  appellee  gave  her  husband  $50  with 
which  to  purchase  a  horse.  He  went  to  town,  placed  $'20  of 
the  amount  in  the  hands  of  another  person,  with  which  to 
buy  a  horse  if  he  found  an  opportunity,  and  with  the  balance 
of  the  money  he  went  to  appellant's  saloon,  got  drunk,  and 
was  arrested  and  placed  in  the  calaboose,  and  when  discharged, 
he  had  but  $1.10  left.  Here  was  an  actual  damage  proved 
to  the  extent  of  this  loss  of  appellee's  money.  Of  this,  there 
would  seem  to  be  no  question. 

But  appellant  denies  that  he  gave  him  the  whisky  or  other 
intoxicating  drink  with  which  he  became  intoxicated.  On 
the  other  hand,  the  husband  of  appellee  testifies  that  he  drank 
whisky  at  appellant's  several  times  on  the  afternoon  of  that 
day,  and  from  the  evidence  of  others  there  can  be  no  ques- 
tion of  his  being  there  drunk;  and  it  appears  that  the  longer 
he  remained  the  drunker  he  became.  From  this,  it  is  appar- 
ent that  he  was  continuing  to  drink  as  long  as  his  drunken- 
ness increased.  Appellant  had  liquors  there,  and  was  selling 
them  on  the  occasion  ;  and  as  it  is  not  shown  that  he  obtained 
liquor  at  other  places  after  he  came  there,  the  almost  irresist- 
ible conclusion  is,  that  he  obtained  it  of  appellant.  In  this ■ 
the  evidence  of  the  husband  of  appellee  is  strongly  corrob- 
orated. 

But  it  is  urged  that  he  was  contradicted  by  a  large  number 
of  witnesses.  A  careful  examination  of  the  testimony,  we 
think,  fails  to  show  that  he  was.  He  testified  that  he  pur- 
chased liquor  of  both  appellant  and  his  son.  The  former  admits 
that  he  sold  him  liquor  to  treat  others,  but  denies  that  he 
drank;  and  appellant  swears  that  he  did  not  give  Humphrey 
ji  ,uor.     This  has  the  appearance  of  an  evasion.     He  may  not 
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have  given  him  liquor,  and  yet  have  sold  it  to  him.  His  son 
testifies  that  he  first  saw  Humphrey  in  the  saloon  about  half- 
past  seven  o'clock  in  the  evening,  and  that  he  treated  several, 
and  he,  with  his  father,  waited  on  them.  He  says  he  would 
not  give  Humphrey  any  liquor.  It  will  be  observed  that  he 
"  would  not  give  him  anything  to  drink."  but  fails  to  state 
that  he  did  not  sell  him  anything  to  drink.  He  further 
says  that  he  first  saw  Humphrey  about  half  after  seven  o'clock, 
and  the  evidence  shows  he  was  then  quite  drunk.  For  any- 
thing he  testified  to,  Humphrey  may  have  drunk  many  times 
at  the  bar  before  that  time,  and  the  presumption  is  he  had. 
It  seems  he  was  soon  after  arrested. 

Other  witnesses  testified  that  they  did  not  see  him  drink. 
Such  evidence  can  be  of  but  little  weight,  unless  they  had  been 
constantly  watching  to  see  if  he  did  drink.  This  they  do 
not  pretend  they  did.  Then,  we  think  the  evidence  prepon- 
derated in  favor  of  the  verdict,  and  it  should  not  be  dis- 
turbed. 

The  question  as  to  the  weight  of  evidence  as  to  the  impeach- 
ment of  appellee  was  for  the  jury,  and  they  have  decided  it, 
and  we  are  satisfied  with  their  finding. 

It  is  also  urged  that  the  damages  are  excessive.  vVe  have 
seen  that  appellee  sustained  actual  damage,  and  that  being 
so,  she  could  recover  exemplary  damages  under  the  statute 
if  warranted  by  the  evidence.  She  testified  that  she  notified 
appellant  not  to  sell  liquor  to  her  husband,  and  appellant,  in 
his  testimony,  did  not  deny  the  statement,  and  we  must 
regard  it  as  true.  Being  true,  we  think  that  fact  of  itself 
should  enhance  the  damages.  When  notified,  there  can  be 
no  excuse  or  palliation,  when  the  sale  is  made  which  tends  to 
produce  the  drunkenness  which  occasions  the  damage.  When 
a  sale  is  thus  made,  it  indicates  a  reckless  disregard  of  law 
and  the  rights  of  others  that  merits  punishment.  The  fate 
of  the  drunkard's  wife  and  family  is  hard  enough,  without  its 
being  knowingly,  if  not  intentionally,  aggravated  by  continu- 
ing to  brutalize   and    degrade    him,  and    increase  the  shame, 
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misery  and  suffering  of  his  family.  No  right-thinking  per- 
son can  sympathize  with  the  dram  seller  because  he  is  rea- 
sonably punished  by  exemplary  damages,  when  he  knowingly 
sells  to  the  drunkard  in  opposition  to  the  expressed  wishes  of 
the  wife. 

We  perceive  no  error  in  this  record  for  which  the  judgment 
should  be  reversed,  and  it  is  affirmed. 

Judgment  affirmed. 


The  Toledo,  Wabash  and  Western  Railway  Co. 
Mary  O'Connor,  Admx.  etc. 

1.  Negligence— where  there  is  mutual  negligence.  If  a  railway  com- 
pany is  guilt}*  of  gross  negligence,  resulting  in  the  death  of  a  person,  and 
the  latter  is  guilty  of  only  slight  negligence,  in  view  of  the  circumstances 
of  the  case,  this  will  give  his  personal  representative  a  right  of  recovery. 

2.  Same— failure  to  leap  from  hand-car  before  collision.  Where  a  laborer 
on  a  railroad,  while  returning  from  work,  upon  a  hand-car,  was  struck  by 
an  engine  coming  suddenly  upon  the  hand-car  round  a  curve,  so  that  it 
could  not  be  seen  until  very  close,  and  the  engine  was  running  at  great 
speed,  it  was  held,  that  the  neglect  of  the  laborer  to  leap  from  the  hand- 
car was  not  necessarily  negligence  on  his  part,  under  the  circumstances 
attending  the  accident,  or  if  it  was,  that  it  was  only  slight. 

3.  Same— facts  sufficient  to  shoio.  In  case  of  a  collision  of  an  engine, 
in  a  city,  with  a  hand-car,  resulting  in  the  death  of  a  laborer,  where  the 
engine  was  running  at  a  speed  prohibited  by  ordinance,  and  no  bell  was 
rung  or  whistle  sounded,  and  the  hand-car  had  been  in  the  habit  of  coming 
into  the  city  at  the  hour  the  accident  occurred,  and  the  approach  of  the 
engine  was  concealed  from  the  view  of  those  on  the  hand-car,  on  account 
of  a  curve,  and  trees  and  buildings,  it  was  held,  that  the  negligence  of  the 
company  was  gross,  and  that  of  the  deceased,  if  any,  was  slight. 

4.  Same — contributory.  An  instruction,  in  an  action  against  a  railway 
company  to  recover  for  causing  the  death  of  a  person  through  negligence, 
that  the  deceased  must  have  been  free  from  contributory  negligence,  to 
authorize  a  recovery,  is  too  broad.  If  his  negligence  was  slight,  and  that 
of  the  company  gross,  it  was  liable. 
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5.  Same — ordinance  regulating  speed  of  trains  is  proper  evidence.  Where 
a  party  is  killed  by  an  engine  in  a  city,  in  a  suit  against  the  company  to 
recover  damages,  on  the  ground  of  negligence  in  running  the  engine  at 
too  great  a  speed,  the  ordinance  of  the  city  limiting  the  speed  of  trains, 
etc.,  to  six  miles  an  hour  within  the  corporate  limits,  is  proper  evidence 
to  go  to  the  juiy,  on  the  question  of  negligence. 

6.  Master  and  servant — injury  to  the  latter  from  negligence  of  fellow- 
servant.  Where  the  employment  of  a  person  working  for  a  railway  com- 
pany is  in  a  different  department  from  other  servants,  and  he  is  not  asso- 
ciated with  such  others  in  the  performance  of  their  duty,  the  company  is 
liable  for  gross  negligence  of  such  other  servants,  resulting  in  injury  or 
death  to  such  person. 

7.  Thus,  a  mere  day  laborer  on  the  track  of  the  company  may  recover 
for  an  injury  caused  by  the  gross  negligence  of  an  engine-driver,  if  he  is 
free  from  negligence  on  his  part,  or  it  is  slight,  and  that  of  the  engine- 
driver  gross. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Mary  O'Connor,  admin- 
istratrix of  the  estate  of  Timothv  O'Connor,  deceased,  against 
the  Toledo,  Wabash  and  Western  Railway  Company.  The 
material  facts  appear  in  the  opinion. 

Messrs.  Nelson  &  Roby,  and  Mr.  A.  J.  Gallagher,  for 
the  appellant. 

Messrs.  Crea  &  Ewtng,  and  Messrs.  Park  &  Lee,  for  the 
appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

On  a  trial  in  the  court  below,  the  jury  found  a  verdict  in 
favor  of  plaintiff,  and  assessed  her  damages  at  $2000.  De- 
fendant thereupon  entered  a  motion  for  a  new  trial,  which 
was  overruled,  and  judgment  rendered  on  the  verdict.  The 
defendant  appealed,  and  the  record  is  brought  to  this  court, 
and  a  reversal  is  sought  on  several  grounds. 


1875.]       T.,  W.  &  W.  Ry.  Co.  v.  O'Connor,  Admx.  393 

Opinion  of  the  Court. 

It  appears  that  the  husband  of  appellee  was  employed  by 
the  company  as  a  laborer,  in  leveling  the  track  and  fastening 
rails  on  the  ties,  and  in  making  other  repairs  to  the  road,  on 
a  section  extending  from  the  city  of  Decatur  towards  St. 
Louis.  On  the  day  of  his  death,  he  and  other  hands  in  the 
employment  of  the  company  were  returning  to  Decatur  from 
their  work,  on  a  hand-car.  After  entering  the  city  limits, 
they  were  met  by  an  engine  and  tender  coming  around  a 
rather  short  curve  in  the  track.  When  about  the  length  of 
eight  or  ten  rails  distant,  Donnelly,  one  of  the  hands,  saw  it, 
and  notified  the  men  of  its  approach,  and  they  all  sprang 
from  the  hand-car  except  O'Connor,  the  husband  of  appellee, 
and  the  hand-car  was  struck  by  the  tender.  He  was  knocked 
off,  and  run  over  by  the  tender  and  engine,  and  was  killed. 
The  evidence  was  conflicting  as  to  the  rate  of  speed  at  which 
the  engine  was  running;,  and  as  to  whether  the  bell  was  ring;- 
ing  when  the  accident  occurred.  There  is  no  dispute  that 
the  hand-car  was  not  thrown  from  the  track,  and  it  appears 
that  the  engine  was  checked  and  brought  to  a  stop  at  about 
sixty  feet  from  the  place  where  the  collision  occurred. 

Appellee's  witnesses  fix  the  rate  of  speed  at  which  the 
engine  was  running  at  from  fifteen  to  forty  miles  per  hour, 
and  that  neither  a  bell  was  rung  nor  a  whistle  sounded.  On 
the  other  hand,  appellant's  witnesses  fix  the  speed  at  from  five 
to  eight  miles  per  hour.  The  engine  and  tender  were  coming 
around  a  rather  sharp  curve,  and  there  were  buildings  and 
trees  between  the  men  on  the  hand-car  and  the  engine,  as  it 
was  coming  around  the  curve,  which  obstructed  the  view; 
and  the  ordinance  of  the  city  prohibited  trains  or  engines 
from  running  at  a  greater  rate  of  speed,  in  the  city  limits, 
than  six  miles  an  hour. 

It  also  appears  that  the  noon  train  from  towards  St.  Louis 
had  just  gone  into  the  city,  and  the  men  on  the  hand-car 
were  following  it  in,  as  they  were  accustomed  to  do,  for  their 
dinner.     It  also  appears  that  extra  trains,  or  trains  not-run- 


ning on  the  time  fixed  bv  the  tabic,  were  in  the  habit  of 


pass- 
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iftg  over  the  road,  in  both  directions,  at  different  hours  of  the 
day. 

The  evidence  was  clearly  and  irreconcilably  conflicting,  and 
it  was  for  the  jury  to  weigh  and  consider  it,  and  find  where 
the  truth  lay;  and  in  doing  so,  they  had  superior  advantages 
to  ourselves,  as  they  saw  the  manner  of  the  witnesses  and 
heard  them  testify.  In  such  a  conflict  of  evidence,  we  are 
wholly  unwarranted  in  disturbing  the  finding.  Hence,  we 
decline  to  reverse  on  the  ground  that  the  evidence,  fails  to 
sustain  the  verdict.  If  the  jury  gave  credence  to  appellee's 
witnesses,  their  evidence  established  a  clear  case  of  gross 
negligence  on  the  part  of  those  having  control  of  the  engine. 

cor  o  o 

It  is  urged  that  deceased  was  guilty  of  negligence  to  a 
degree  that  precludes  a  recovery  by  his  administratrix.  We 
perceive  no  evidence  of  negligence  on  his  part,  except  that 
he  failed  to  leap  from  the  car  when  Donnelly  gave  warning 
of  the  approach  of  the  engine.  That  may  have  occurred 
from  a  variety  of  causes.  He  may  not  have  understood  Don- 
nelly. He  may,  on  becoming  aware  of  the  immediate  peril 
in  which  he  was  placed,  become  overpowered  and  incapable 
of  acting;  or  he  may  have  been  so  situated  on  the  car  that 
he  could  not  have  escaped  as  readily  as  the  others.  He  may 
not  have  been  endowed  by  nature  with  the  presence  of  mind 
and  the  quick  perception  that  suggested  to  others  the  proper 
mode  of  action  to  escape  the  danger  that  was  upon  him.  He 
may  have  regarded  the  peril  of  leaping  from  the  hand-car, 
while  in  motion,  as  being  equal  or  greater  than  a  collision 
with  the  tender;  and  when  we  consider  the  imminence  of  the 
danger,  the  speed  of  the  engine  and  the  necessity  of  instant 
action,  we  are  not  prepared  to  say,  if  deceased  was  guilty  of 
negligence  at  all,  that  it  was  more  than  slight,  as  compared 
with  that  of  the  engine-driver. 

That  those  having  charge  of  the  engine  were  guilty  of  a 
high  degree  of  negligence,  we  think  is  manifest  from  the  evi- 
deuce.  The  engine  was  running  tender  foremost,  at  a  high 
rate  of  speed,  in  violation  of  the  city  ordinance.    These  hands 
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were  in  the  habit  of  returning  to  the  city,  for  their  dinners, 
immediately  after  the  noon  train  had  passed  into  the  city,  and 
this  must  have  been  known  to  the  engine-driver.  He  ran 
his  engine  around  a  curve,  where  there  were  frame  buildings, 
trees  and  shrubs,  and  he  must  have  known  the  persons  on  the 
hand-car  could  not  see  the  engine  approaching;;  and  the  pre- 
ponderance of  the  evidence  seems  to  establish  the  fact  that 
a  bell  was  not  ringing  or  a  whistle  sounding. 

Under  these  circumstances,  it  was  the  dutv  of  the  engine- 
driver  to  have  used  a  high  degree  of  care — to  have  used  dili- 
gence and  effort  to  avoid  injury  to  others.  On  the  contrarv, 
he  seems  to  have  been,  at  the  least,  very  remiss  in  the  per- 
formance of  his  duty.  He  seems  to  have  omitted  almost 
every  precaution  that  men  of  only  ordinary  prudence  would 
have  employed  under  similar  circumstances.  Knowing,  as 
he  must,  that  these  persons  were  almost  certainly  on  the  track 
at  the  time,  he  was  almost,  if  not,  reckless  in  running  at  the 
speed  he  did.  He  showed  a  disregard  of  law  in  running  at  a 
higher  rate  of  speed  than  was  allowed  by  the  ordinance.  He 
thereby  rendered  his  company  liable.  See  The  P.,  C.  and  St. 
L.  Rtj.  v.  Knutson.  61)  111.  103.  And  in  omitting  to  ring  the 
bell  or  sound  the  whistle,  he  manifested  a  disregard  for  the 
safetv  or  even  the  lives  of  the  persons  on  the  hand-car.  His 
whole  conduct  considered,  the  jury  were  fully  warranted  in 
finding  that  he  was  guilty  of  gross  negligence,  whilst  de- 
ceased, if  guilty  of  any  negligence,  it  was  only  slight. 

The  instructions  for  appellant  informed  the  jury  that  de- 
ceased must  have  been  free  from  contributory  negligence, 
before  appellee  could  recover.  This  was  broader  than  the 
law  warranted.  It  has  long  been  held  by  this  court  that  a 
plaintiff  may  recover,  although  guilty  of  negligence,  if  it  is 
slight,  and  the  defendant  is  guilty  of  gross  negligence.  These 
instructions  were  more  than  appellant  was  entitled  to  have 
given.  On  the  other  hand,  appellee's  second  instruction  pre- 
sented the  question  of  comparative  negligence  correctly,  it 
stated  it  so  clearly  that  it  could  not  have  been  misunderstood 
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by  the  jury.  All  the  instructions  considered,  they  were  more 
favorable  to  appellant  than  it  was  entitled  to  receive;  nor 
were  they  calculated  to  mislead,  unless  it  was  in  favor  of 
appellant. 

It  is  urged  that  the  court  below  erred  in  admitting  in 
evidence  the  ordinance  which  limited  the  speed  of  trains  run- 
ning in  the  city  to  six  miles  an  hour.  We  can  perceive  no 
error  in  this.  The  ordinance  was  adopted  as  a  police  regula- 
tion, to  secure  the  safety  of  persons  in  the  city,  and  it  was 
proper  for  the  consideration  of  the  jury,  to  ascertain  whether 
or  not  deceased  did  not  lose  his  life  by  reason  of  a  violation 
of  the  ordinance.  Had  the  engine  been  run  at  the  proper 
speed,  the  probability  is  that  deceased  would  not  have  been 
killed.  The  disregard  of  that  requirement  of  the  law  shows 
a  heedless,  if  not  a  reckless,  spirit  on  the  part  of  the  engine- 
driver  that  renders  it  highly  probable  he  was  unmindful  of 
other  precautionary  measures  that  the  time,  place  and  circum- 
stances imperatively  demanded. 

It  is  urged  that,  as  deceased  was  an  employee  of  the  com- 
pany, and  the  injury  was  inflicted  by  another  employee,  appel- 
lee can  not  recover,  even  if  there  was  gross  negligence  on  the 
part  of  the  engine-driver.  Had  they  been  employed  in  the 
same  department,  and  co-operated  in  the  performance  of 
the  same  duties,  then  the  proposition  would  no  doubt  be  true; 
but  here,  their  employment  was  entirely  separate  and  discon- 
nected, so  that  neither  could  control  the  other,  or  know  of 
his  want  of  skill  or  prudence,  so  as  to  report  the  same  to  the 
proper  authority  for  removal,  and  thus  protect  himself  from 
injurv.  These  persons  were. as  far  removed  from  association, 
in  the  performance  of  their  several  parts  in  operating  and 
maintaining  the  road,  as  strangers.  Hence,  the  reason  of  the 
rule  contended  for  has  no  application  to  this  case.  It  has 
been  repeatedly  held  by  this  court  that,  where  the  employ- 
ment is  in  different  departments,  wholly  disconnected,  and  the 
emplovees  of  the  company  are  not  associated  in  the  performance 
of  their  duties,  the  company  is  liable  for  the  gross  negligence 
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of  one  employee  resulting  in  injury  to  another — as,  in  case  of 
injury  to  a  book-keeper,  freight  agent,  a  carpenter,  a  painter, 
blacksmith  or  other  workman  in  the  shops  of  the  company, 
inflicted  bv  the  gross  negligence  of  the  engine-driver  or  others 
having  control  of  the  engines  and  trains  of  the  road,  where 
such  employee  is  free  from  fault,  or  his  negligence  is  slight, 
and  that  of  those  controlling  the  engines  and  trains  is  gross. 

In  this  case,  deceased  was  as  far  removed  from  the  depart- 
ment of  the  engine-driver  as  was  any  employee  of  the  com- 
pany. He  had  no  better  means  of  knowing  of  the  incompe- 
tency or  careless  habits  of  the  engine-driver  than  any  other 
person,  and  hence,  could  not  protect  himself  from  danger  by 
reporting  the  want  of  qualification  or  disregard  of  duty  to 
those  having  control  of  the  management  of  the  road. 

We  fail  to  find  any  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Reuben  C.  Rutherford  et  ux. 

V 

Mary  A.  Morris  et  al. 

1.  Verdict — on  Mil  to  contest  will.  A  verdict  upon  a  bill  to  set  aside 
a  will  stands  upon  the  same  footing  as  a  verdict  in  an  ordinary  action  at 
law.  The  issue  in  such  a  case  is  not^  a  feigned,  but  a  real,  one,  required 
by  statute,  and  is  not  simply  advisory  to  the  chancellor. 

2.  Evidence  —  opinions  of  experts  as  to  mental  capacity.  Upon  the 
question  whether  a  disease  had  reached  such  a  stage,  at  a  given  time 
before  it  had  developed  itself,  that  the  subject  of  it  was  incapable  of 
making  a  will  or  contract,  or  was  irresponsible  for  his  acts,  the  opinion 
of  his  neighbors — men  of  good,  common  sense — is  of  more  value  than 
that  of  medical  experts. 

3.  Wills — old  age  and  disease  as  disqualifying  a  party  from  making  a 
will.  Old  age  and  disease  are  not,  of  themselves,  sufficient  to  incapacitate 
a  party  from  making  a  valid  disposition  of  his  property  by  will,  when 
no  undue  influence  is  practiced.     Even  softening  of  the  brain  two  years 
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prior  to  the  making  of  the  will,  will  not  invalidate  it,  if  the  testator,  at 
the  time  of  making  the  same,  was  capable  of  transacting  his  ordinary 
business  affairs. 

4.  Same — undue  influence.  Fraud  or  undue  influence,  to  avoid  a  will, 
must  be  directly  connected  with  its  execution.  The  fact  that  the  testator 
was  influenced  b}r  the  devisee,  in  the  ordinary  affairs  of  life,  does  not 
show  that  the  latter  used  undue  influence  in  procuring  the  execution  of 
a  will  subsequently  made. 

5.  The  influence  exercised  over  a  testator,  to  avoid  his  will,  must  be 
of  such  a  nature  as  to  deprive  him  of  free  agency,  and  render  his  act 
obviously  more  the  offspring  of  the  will  of  others  than  his  own;  and  it 
must  be  specially  directed  toward  the  object  of  procuring  a  will  in  favor 
of  particular  parties,  and  must  be  still  operating  at  the  time  the  will  is 
made. 

6.  Influence  and  persuasion  may  be  fairly  used ;  and  a  will  procured 
by  honest  means,  by  acts  of  kindness,  attention,  and  persuasion  which 
delicate,  minds  would  shrink  from,  will  not  be  set  aside  on  that  ground 
alone.  The  influence,  to  vitiate  the  will,  must  not  be  the  influence  of 
affection  or  attachment. 

7.  The  fact  that  the  beneficiaries  of  a  will  are  those  by  whom  the 
testator  was  surrounded,  and  with  whom  he  stood  in  confidential  rela- 
tions at  the  time  of  its  execution,  or  that  the  principal  beneficiary  has  for 
years  had  the  exclusive  management  of  the  testator's  property,  or  that 
the  provisions  of  the  will  for  the  benefit  of  such  person  may  seem  grossly 
unreasonable  or  unequal,  is  no  ground  for  inferring  undue  influence. 

8.  Same — prior  declarations  as  evidence.  The  fact  that  a  testator,  many 
years  before  making  his  will,  expressed  an  intention  to  leave  his  property 
to  his  children  equally,  affords  no  evidence  of  undue  influence  or  mental 
incapacity,  where  a  different  disposition  of  his  property  is  made,  and 
such  testimony  should  not  be  admitted  in  a  proceeding  to  contest  the 
validity  of  the  will. 

9.  Same — instructions  on  contest  should  be  accurate.  From  the  fact  that 
juries  are  not  slow  to  set  aside  a  will  if  it  does  not  comport  with  their 
ideas  of  right  and  justice,  they  should  be  accurately  instructed  as  to  the 
law,  and  no  improper  or  irrelevant  testimony  should  be  allowed  to  go  to 
them  to  draw  their  attention  from  the  true  issues. 

10.  Same — the  equity  or  inequity  of  a  testamentary  disposition  of  prop- 
erty not  a  subject  of  inquiry  on  contest  of  a  will.  On  a  bill  to  contest  a 
will,  the  equity  or  inequity  of  a  testamentary  disposition  of  property  by 
a  testator  of  sound,  disposing  mind,  is  not  a  subject  of  inquiry  by  the 
jury,  and  the  inequality  of  the  disposition  of  the  testator's  property  can 
not  be  urged  as  proof  of  undue  influence,  in  the  absence  of  other  compe- 
tent proof  of  ihat  fact. 
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Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Josrph  Sibley,  Judge,  presiding. 

Messrs.  Lawrence.  Winston,  Campbell  &  Lawrence, 
Messrs.  Skinner  &  Marsh,  and  Mr.  William  McFadon, 
for  the  appellants. 

Messrs.  Wheat,  Ewixg  &  Hamilton,  Mr.  H.  L.  War- 
ren, and  Mr.  Jacksox  Guimshaw,  for  the  appellees. 

Mr.  Justice  Breesr  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  on  the  chancery  side  of  the  circuit 
court  of  Adams  county,  to  contest  the  validity  of  the  last  will 
of  John  P.  Robbins,  late  of  that  county,  deceased. 

The  will  in  question  purports  to  have  been  executed  on  the 
third  day  of  May,  186(3,  all  the  forms  of  law  having  been 
observed,  but  when  offered  for  probate,  it  was  refused  probate. 
On  appeal  to  the  circuit  court,  this  judgment  was  reversed, 
and  the  will  admitted  to  probate.  This  bill  in  chancery 
followed. 

The  grounds  of  attack  were,  first,  incompetency  of.  the 
testator  to  make  the  will,  and  second,  undue  and  improper 
influence  exercised  over  the  testator  by  Reuben  C.  Ruther- 
ford, leading  to  its  execution. 

The  jury  found  the  issue  for  the  contestants,  and,  having 
overruled  a  motion  for  a  new  trial,  the  court,  by  its  decree, 
declared  the  instrument  produced  was  not  the  last  will  and 
testament  of  John  P.  Robbins. 

To  reverse  this  decree,  the  proponents  of  the  will  appeal, 
and  assign  various  errors. 

We  have  examined  the  record  with  great  care,  and  given 
to  the  testimony  full  consideration,  and  submit  the  conclu- 
sions we  have  reached. 

It  appears  the  testator.  John  P.  Robbins,  emigrated  from 
the  State  of  New  Hampshire  to  Adams  county,  settling  near 
Quincy,  as    a   farmer,  in    1829.     He   had   a  good  education, 
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and,  by  diligence  and  the  proper  application  of  his  talents, 
acquired  quite  a  fortune,  chiefly  in  real  estate.  From  the 
testimony  of  more  than  sixty  witnesses,  who  had  known  the 
testator  intimately  for  more  than  thirty  years  up  to  the  time 
of  making  his  will — who  saw  him,  had  frequent  intercourse 
with  him,  and  transacted  business  with  him  occasionally 
during  all  this  time — it  would  appear  he  was  a  man  of  more 
than  ordinary  vigor,  of  strong  mind  and  decision  of  charac- 
ter, and  a  good  man,  whose  sympathies  and  heart  were  very 
kind,  combining  intelligence  and  virtue— as  well  made  and 
balanced  as  most  men.  He  was  a  good  reasoner,  and  not 
easily  converted  to  the  opinions  of  others;  of  decided  princi- 
ples and  views,  and  could  not  be  easily  influenced.  When 
he  formed  opinions,  they  were  very  fixed;  had  a  good  mind 
and  sound  judgment;  was  an  honest  man,  who  intended  to 
do  right. 

This  was  his  condition  up  to  Jirne'j  1869,  when  he  was 
stricken  with  paralysis,  of  which  the  record  gives  an  imper- 
fect account. 

It  further  appears  the  testator  had.  at  the  time  of  making 
his  will,  a  wife,  who  did  not  survive  him,  and  two  daughters 
surviving  him.  A  third  daughter  had  died,  leaving  children 
by  two  different  husbands,  and  who  were  living  at  the  time 
of  the  execution  of  the  will.  To  these  daughters  the  testator 
had  long  before  conveyed,  by  deed,  real  estate  near  Quincy, 
in  his  judgment  of  equal  value.  His  eldest  daughter  was 
Mary  Ann,  who  had  many  years  before  intermarried  with 
Isaac  N.  Morris,  of  Quincy,  and  who  was  understood  to  be 
the  possessor  of  a  handsome  fortune.  They  had  long  been 
absent  from  the  paternal  home,  rearing  a  family  of  their  own, 
in  affluence  and  abundance. 

Rebecca  Maria  was  the  only  remaining  child.  She  seems 
to  have  been  a  favorite  child;  and  on  her  marriage  with 
Reuben  C.  Rutherford,  in  1854,  she,  with  her  husband,  con- 
tinued inmates  of  her  father's  house,  Rutherford,  himself, 
apparently  with  the  approbation  of  Robbins,  taking  charge 
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of  much  of  his  business,  and,  in  cooperation  with  Mrs.  Rob- 
bins,  of  their  domestic  establishment,  all  seeming  to  live  in 
the  greatest  harmony,  each  bestowing  and  each  inspiring  con- 
fidence. 

During  the  rebellion,  Rutherford  was,  for  a  considerable 
portion  of  the  time,  in  the  military  service  of  the  United 
States,  on  duty  in  distant  States,  varied  by  occasional  visits 
to  his  home,  in  Quincy.  He  was  so  absent  in  May,  1866, 
when  the  will  in  question  was  executed,  and  it  was  executed 
under  these  circumstances :  On  the  second  day  of  that  month, 
the  testator  being;  then  about  seventv-two  years  of  age.  and, 
in  appearance,  in  the  judgment  of  all  who  knew  him.  in  the 
full  possession  of  all  his  faculties,  physical  and  mental,  went, 
unaccompanied,  to  the  office  of  Goodwin  &  Davis,  practicing 
lawyers  of  good  standing  in  Quincy,  where  he  remained  some 
time  in  consultation  with  Mr.  Goodwin,  in  the  inner  office, 
the  outer  room  being  occupied  by  Mr.  Davis.  Goodwin  took 
notes  of  the  conversation  on  sheets  of  paper. 

The  next  day,  or  day  after,  unaccompanied  as  before,  Rob- 
bins  returned  to  the  office,  and  again  conferred  with  Mr. 
Goodwin,  then  returned  to  the  outer  office,  and,  pointing  to 
the  paper  lying  on  Goodwin's  desk,  invited  Davis  to  witness 
the  paper  as  his  will,  it  having  been  signed  by  Robbins, 
which  Davis  did,  and  Goodwin,  since  dead,  also  signed  it  as 
witness.  Davis  was  the  only  surviving  witness  to  the  execu- 
tion of  the  will.  He  knew  the  testator  well,  and  testifies  he 
was,  at  this  time,  of  sound  mind  and  memory.  Robbins  took 
the  will  with  him  when  he  departed,  unattended  as  he  came. 
What  disposition  he  made  of  the  will,  does  not  appear.  It 
is  not  shown  any  member  of  his  family  knew  anything  about 
it,  or  knew  he  had  made  a  will.  From  this  date — May  3,  1866 
— the  testator  continued  his  usual  course  of  life,  until,  some 
time  in  June,  1869,  more  than  three  years  thereafter,  he  was 
stricken  with  partial  paralysis,  which  did  not  wholly  inca- 
pacitate him,  and  four  years  thereafter,  on  the  12th  of  June, 
1873,  he  died,  in  the  midst  of  his  family,  then  consisting  of 
26 — 77th  111. 
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his  daughter,  with  her  children,  and  Dr.  Rutherford,  Mrs. 
Robbins  having  died  some  time  previously. 

By  this  will  of  May  3,  1866,  appellant  Reuben  C.  Ruther- 
ford was  appointed  sole  executor,  without  being  required  to 
execute  a  bond.  To  his  widow  he  devised  his  whole  estate, 
real  and  personal,  during  her  life;  to  Mrs.  Morris,  the  appel- 
lee, one  or  more  valuable  tracts  of  land  in  Adams  county, 
subject  to  the  life  estate  of  her  mother;  to  Mrs.  Rebecca 
Rutherford,  wife  of  the  executor  named,  other  tracts  of 
valuable  land,  and  his  homestead,  in  the  same  county,  sub- 
ject to  the  same  life  estate,  and  also  all  the  personal  property 
which  might  remain  after  the  death  of  the  widow;  to  the 
children  of  his  deceased  daughter,  Harriet  Warren,  he  made 
certain  specific  devises  of  real  estate.  The  devise  to  Mrs. 
Rutherford,  it  is  claimed,  equals  in  value  two-thirds  of  the 
whole  estate. 

The  first  point  made  by  appellants  is,  as  to  the  weight  to 
be  given  to  the  verdict  of  the  jury.  They  insist  that  t\\<i  ver- 
dict, in  such  cases  as  this,  is  nothing  more,  and  entitled  to  no 
greater  consideration,  than  a  verdict  rendered  on  a  feigned 
issue  out  of  chancery — that  it  is  designed  merely  to  inform  the 
conscience  of  the  judge,  and  which  he  may  wholly  disre- 
gard. 

We  do  not  approve  this  view.  The  statute  is  express, 
when  a  will  is  attacked  for  any  of  the  causes  specified,  by 
bill  in  chancery,  "an  issue  at  law  shall  be  made  up,  whether 
the  writing  produced  be  the  will  of  the  testator  or  testators 
or  not,  which  shall  be  tried  by  a  jury  in  the  circuit  court  of 
the  county  wherein  such  will,  testament  or  codicil  shall  have 
been  proved  and  recorded  as  aforesaid,  according  to  the  prac- 
tice in  courts  of  chancery  in  similar  cases. " 

In  chancery,  it  is  the  received  doctrine,  an  issue  directed 
thereout,  upon  a  disputed  fact  supposed,  being  directed  by  the 
judge  on  his  own  motion,  a  verdict  upon  such  an  issue  is 
merely  advisory,  which  the  judge  can  disregard  in  arriving 
at  his  conclusions;  but  the  issue  in  this  case  was  not  a  feigned, 
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but  a  real,  issue,  directed  by  the  statute  upon  real  facts,  which 
the  jury  were  sworn  to  try,  and  their  finding  must  have  the 
effect  of  a  verdict  rendered  in  any  other  cause  upon  an  issue 
made  up  for  trial.  This  was  the  view  entertained  by  this 
court  in  Broumfidd  v.  Bronmfield,  43  111.  155,  and  we  see  no 
necessity  for  changing  it. 

Giving  to  the  verdict  in  this  case  the  same  weight  accorded 
to  verdicts  rendered  on  ordinary  issues  at  law,  the  consequence 
follows,  the  verdict  must  stand,  if  there  be  evidence  sufficient 
to  supp6rt  it.  And  the  rule  is  equally  well  settled,  if  there 
be  a  great  and  decided  preponderance  of  evidence  against 
the  finding",  the  verdict  will  be  set  aside,  and  the  more  urgent 
is  this  command  if  it  shall  appear  from  the  whole  record  that 
injustice  has  been  done. 

Impressed  with  the  great  importance  of  this  case  to  the 
parties  litigant,  and  considering  the  large  amount  of  prop- 
erty involved,  some  one  hundred  thousand  dollars  or  more, 
we  have  bestowed  all  the  attention  to  this  record  in  our  power 
to  bestow,  and  have  permitted  no  important  fact  to  escape  us, 
and  we  are  well  satisfied  it  furnishes  no  sufficient  evidence  of 
mental  incapacity  of  the  testator  at  the  time  he  made  the  will 
in  question,  nor  any  evidence  of  any  undue  influence  exerted 
by  anyone  over  the  testator,  to  induce  the  making  of  the  will. 

The  testimony  to  sustain  the  first  ground  of  attack,  that  of 
mental  incapacity  of  the  testator,  is  that  of  Moses  F.  Bassett, 
who  had  been,  for  some  years  prior  to,  and  up  to  1864,  two 
years  before  the  will  was  made,  the  family  physician  of  the 
testator,  and  who  was  examined  as  an  expert,  and  who  testified 
he  had  no  intercourse  with  the  testator  from  1864  up  to  De- 
cember, 1870,  supplemented  by  the  testimony  of  Dr.  Wilson, 
who  did  not  know  the  testator,  who  had  heard  the  testimony 
of  Dr.  Bassett,  and  who  said  he  thought  the  facts  stated  bv 
him,  disconnected  from  the  cause,  would  hardly  designate 
what  the  testator's  real  condition  was,  and  who  said,  "abso- 
lutely and  necessarily,  paralysis  might  occur  in  1869,  without 
there    having   been    any  softening  of  the   brain  in   1866,  and 
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that  persons  have  paralysis  without  softening  of  the  brain, 
and  that  brain-softening  is  not  necessarily  connected  with 
premonitory  symptoms  of  paralysis;"  and  by  Dr.  Curtis,  who 
did  not  hear  Bassett's  testimony,  but  had  seen  the  testator  in 
1871  and  1872,  and  personally  knew  nothing  about  him  pre- 
viously, but  who  could  not  testify  there  was  any  softening  of 
the  brain  in  1866;  and  Dr.  Byrd,  who  never  knew  or  saw  the 
testator,  but  who  says,  if  a  man  was  stricken  with  paralysis 
in  1869,  it  would  not  establish  that  he  was  afflicted  with  soft- 
ening of  the  brain  in  1866,  and  that  Robbins  might  have  been 
stricken  with  paralysis  in  1869  and  have  been  a  sound  man  in 
1866 — paralysis  follows  other  diseases  besides  softening  of  the 
brain;  and  Mrs.  Hannah  C.  S.  Brown,  a  sister  of  Mrs.  Rob- 
bins,  a  resident  of  Hancock  county,  whose  visits  to  the  fam- 
ily were  not  very  frequent,  the  last  being  in  1865,  who  testi- 
fied, in  these  visits  Robbins  would  tell  her  of  his  having  been 
sick,  and  of  the  doctor  visiting  him,  of  pain  in  his  head, 
affection  of  the  eyes;  he  would  come  in  flushed;  his  bald 
head  '"would  show  a  flushed  appearance;"  he  would  lie  down, 
and  her  sister  would  bathe  his  head,  and  he  would  be  better; 
spoke  of  his  eyes  being  sore  and  paining  him  ;  he  did  not  say 
much  of  these  attacks,  but  he  seemed  more  feeble  after  them  ; 
could  not  endure  labor  as  well,  nor  walk  as  far,  because,  he 
said,  it  pained  him  in  the  bottom  of  his  feet  sometimes;  there 
was  a  place  there  he  complained  of;  did  not  see  him  in  any  of 
the  attacks  after  he  moved  into  his  new  house;  did  not  com- 
plain of  dizziness  at  these  times;  he  complained  of  this  flush 
and  rush  of  blood;  that  he  would  shed  tears  readily,  especi- 
ally on  coming  to  very  fine  passages,  when  they  were  read- 
ing to  each  other,  his  voice,  if  he  was  reading,  would  be 
choked,  and  if  she  was  reading,  his  tears  would  fall. 

These  doctors  were  summoned  by  the  contestants,  as  "ex- 
perts," for  the  purpose  of  invalidating  a  will  deliberately  made 
by  a  man  quite  as  competent  as  either  of  them  to  do  such  an 
act;  they  were  the  contestants'  witnesses,  and  so  considered 
themselves,  Dr.  Bassett  especially,  whose  whole  testimony  is 
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pregnant  with  such  indications.  The  testimony  of  such  is 
worth  but  little,  and  should  always  be  received  by  juries  and 
courts  with  great  caution. 

It  was  said  by  a  distinguished  judge,  in  a  case  before  him, 
if  there  was  any  kind  of  testimony  not  only  of  no  value,  but 
even  worse  than  that,  it  was,  in  his  judgment,  that  of  medical 
experts.  They  may  be  able  to  state  the  diagnosis  of  the  dis- 
ease more  learnedly,  but,  upon  the  question  whether  it  had, 
at  a  given  time,  readied  such  a  stage,  that  the  subject  of  it 
was  incapable  of  making  a  contract,  or  irresponsible  for  his  acts, 
the  opinion  of  his  neighbors,  if  men  of  good,  common  sense, 
would  be  worth  more  than  that  of  all  the  experts  in  the 
country. 

The  question  in  this  case  is,  was  there  senile  dementia,  no 
matter  how  occasioned,  of  this  testator,  on  the  third  day  of 
May,  1866,  the  day  he  made  his  will  ?  Is  there  any  evidence 
of  imbecility  of  old  age  at  this  time?  Not  one  witness  so 
testifies.  There  is  not  a  particle  of  proof  such  was  the 
condition  of  the  testator  at  that  time,  or  at  any  time  prior 
thereto,  or  subsequent,  until  stricken  by  paralysis.  No 
man  has  had  the  hardihood  to  testify,  in  this  case,  that 
there  was  the  least  weakness  of  intellect  at  this  time. 
More  than  sixty  witnesses,  of  good,  common  sense  and  ob- 
servation, knowing  the  testator  well,  men  of  the  highest 
character,  and  of  unquestioned  judgment,  all  concur,  with 
extraordinary  unanimity,  that,  up  to  1869,  no  man  excelled 
him  in  intellectual  or  physical  vigor.  There  is  no  dissentient 
voice;  all  testify  to  the  same  effect.  Is  there  any  medical 
testimony  sufficient  to  overturn  this?  Taking  it  to  the  extent 
claimed  for  it,  it  fails  to  establish  mental  incompetency  when 
the  will  was  executed. 

What  is  the  amount  of  this  medical  testimony?  Dr.  Bas- 
sett,  the  leading  expert,  says  he  was  the  family  physician  of 
the  testator  in  1864,  and  for  several  years  previous;  that  the 
testator  was  subject  to  occasional  attacks  of  fever,  attended 
with   pain    in    the   head,  delirium,   nausea,   etc.,   which    the 
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doctor  attributed  to  congestion  of  the  brain  ;  that  the  attacks 
lasted,  generally,  three  or  four  days,  and  were  relieved  by  the 
ordinary  treatment  usual  in  like  cases;  that  at  the  time,  these 
symptoms  did  not  excite  in  his  mind  any  suspicion  of  soften- 
ing, or  other  organic  disease  of  the  brain,  but  that,  years 
afterwards,  in  1869,  when  the  testator  had  been  attacked  with 
paralysis,  he,  the  doctor,  then  connected  these  symptoms  with 
a  supposed  softening  of  the  brain,  which  he  then  conceived 
might  have  existed  from  the  date  of  his  last  attendance  upon 
him.  in   1864. 

Now,  what  was  there  in  the  symptoms  of  these  periodical 
attacks  to  warrant  the  supposition  that  they  indicated  cere- 
bral softening?  Pain  in  the  head,  delirium,  nausea — these,  as 
we  all  know,  from  pur  own  observation,  are  closely  allied  to, 
and  are  the  not  unusual  concomitants  of,  any  form  of  fever, 
and  it  needs  no  doctor  to  instruct  us  that  they  generally  pass 
off,  leaving  no  trace  of  evil  effect  behind,  either  on  the 
bodily  health  or  mental  vigor.  Every  day's  observation  teaches 
us  this.  It  is  notorious,  that  some  persons  are  highly  deliri- 
ous when  under  a  slight  attack  of  fever.  All  the  head  dis- 
turbances pass  off  with  the  fever  which  induced  them,  and 
the  patient  is  soon  restored  to  his  wonted  mental  and  bodily 
condition.  We  need  no  books  or  doctors  to  inform  us  that 
the  symptoms  in  the  case  of  this  testator  were  merely  the 
ordinary  symptoms  of  fever  of  almost  every  kind,  and  do  not, 
in  our  judgment,  taken  in  connection  with  the  testimony  of 
the  testator's  many  neighbors  and  intimate  acquaintances, 
warrant  the  conclusion  there  was  active  congestion  of  the 
brain  in  any  of  the  attacks  prior  to  1869,  much  less  that  in- 
flammatory softening  followed  these  attacks.  How  few  of 
us  have  escaped  distressing  periodical  headaches — this  tempo- 
rary prostration  of  body  and  mind?  The  neighbors  of  the 
testator,  who  saw  him  and  conversed  with  him  almost  every 
day  during  these  attacks,  and  afterwards,  never  perceived 
they  had   any  effect  upon  his  mental  or  bodily  vigor. 
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We  do  not  think  the  evidence  satisfactorily  shows  that  any 
of  the  ordinary  symptoms  of  cerebral  softening  existed  in  the 
case  of  this  testator  at  the  time  he  made  his  will.  No  one  has 
testified  there  was  any  paralysis  or  weakness  of  the  muscular 
system,  other  than  such  as  might  be  expected  from  advancing- 
age  ;  no  marked  diminution  of  mental  powers.  Indeed,  the 
principal  reason  for  supposing  the  mental  powers  were  failing 
is  found  in  the  testimony  of  Mrs.  Brown,  and  that  was,  that 
the  testator  was  easily  moved  to  tears  on  the  recital  of  fine 
poetry,  or  when  in  an  excited  state  of  feeling.  If  this  is  to 
be  received  as  evidence  of  mental  imbecility,  or  softening  of 
the  brain,  many  persons  who  now  enjoy  high  public  distinc- 
tion, and  remarkable  for  strength  of  mind  and  great  business 
capacity,  might  deserve  the  care  of  a  conservator  at  least. 

These  experts  tell  us,  as  do  the  books,  there  is  no  necessary 
connection  of  softening  of  the  brain  and  apoplexy,  or  paralv- 
sis,  nor  does  cerebral  softening  usually  proceed  at  a  slow  pace 
of  years  before  death  ensues. 

On  a  careful  review  of  the  testimony  of  these  experts,  we 
are  unable  to  discover  anything  in  the  symptoms  and  history 
of  this  case  justifying  the  conclusion  of  Dr.  Bassett,  that  the 
testator  wTas  suffering  from  cerebral  softening.  If  mental  im- 
becility did  exist,  it  must  have  arisen  from  some  other  cause, 
and  we  feel  confident  we  will  be  more  likely  to  arrive  at  a 
just  estimate  of  the  mental  condition  and  business  capacity 
of  the  testator  bv  reiving  on  the  accordant  testimony  of  his 
life-long  acquaintances  and  neighbors,  with  whom  the  testator 
was  in  frequent  intercourse,  rather  than  from  the  testimony 
of  these    medical  gentlemen,  and  so  should  the  jury. 

If  we  give  heed  to  such  testimony,  and  suffer  it  to  prevail 
against  the  flood  of  proof  in  favor  of  the  testator's  compe- 
tency, we  should  be  doing  great  wrong,  and  departing  from 
the  rules  we  have  laid  down  in  like  cases,  to  which  we  will 
hereafter  refer. 

It  must  be  apparent  to  every  one,  but  few  wills  could  stand 
the  test  of  the  fanciful  theories  of  dogmatic  witnesses,  who 
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bring  discredit  on  science,  and  make  the  name  of  " expert" 
a  by-word  and  a  reproach.  We  concur  with  the  judge  above 
referred  to:  we  would  not  give  the  testimony  of  these  com- 
mon sense  witnesses,  deposing  to  what  they  know  and  saw 
almost  every  day  for  years,  for  that  of  so-called  experts,  who 
always  have  some  favorite  theory  to  support — men  often  as 
presumptuous  as  they  are  ignorant  of  the  principles  of  medical 
science. 

It  is  upon  the  ground  of  senile  dementia,  chiefly,  this 
case  rests.  As  this  is  wholly  disproved  as  existing  at  the 
time  of  the  execution  of  this  will,  or  at  any  time  previous, 
the  verdict  should  have  been  for  the  proponents  of  the  will. 
What  is  the  effect  of  old  age  upon  testamentary  capacity,  is  a 
subject  which  has  received  the  attention  of  all  courts,  this 
among  them;  and  it  has  never  been  held,  any  where,  that 
age  alone  denotes  incompetency.  In  Watson  v.  Watson,  2 
B.  Monroe,  74,  one  eighty-six  years  old,  and  afflicted  with 
disease,  was  held  competent  to  execute  a  will.  So,  also,  one 
of  eighty  years  of  age,  with  energies  greatly  impaired.  lb.  79. 
In  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148,  Chancellor  Kext 
said,  in  regard  to  the  will  of  a  person  between  ninety  and  one 
hundred  years  of  age:  "A  man  may  freely  make  his  testa- 
ment, how  old  soever  he  may  be.  It  is  one  of  the  painful 
consequences  of  extreme  old  age,  that  it  ceases  to  excite  inter- 
est, and  is  apt  to  be  left  solitary  and  neglected.  The  control 
which  the  law  still  gives  to  a  man  over  the  disposal  of  his 
property,  is  one  of  the  most  efficient  means  he  has,  in  pro- 
tracted life,  to  command  the  attention  due  to  his  infirmities. 
The  will  of  such  an  aged  man  ought  to  be  regarded  with 
great  tenderness,  when  it  appears  not  to  have  been  produced 
by  fraudulent  acts,  but  contains  those  very  dispositions  which 
the  circumstances  of  his  situation  and  the  course  of  the  nat- 
ural affections  dictated.'7 

Admitting  this  testator  had  softening  of  the  brain  in  1864, 
which  is  not  proved,  still,  if  he  retained  capacity  sufficient  to 
transact   his  business,  and  knew  the  state  of   his  affairs,  his 
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property,  and  the  claims  of  his  children,  and  acted  under- 
standingly,  the  will  can  not  be  rejected. 

This  court  said,  in  Lilly  v.  Waggoner,  27  111.  395,  that  a 
want  of  mental  power  must  be  such  as  to  render  the  testa- 
tor incapable  of  acting  rationally  in  the  ordinary  affairs  of 
life,  or  incapable  of  understanding  the  effects  and  conse- 
quences of  his  act ;  and  further,  that  legal  soundness  of  mind, 
until  inquest  had,  is  a  presumption  of  law,  to  be  overturned 
by  proof  only  of  incompetency  at  the  time  of  the  act  in 
question. 

In  Trish  v.  Newell,  62  ib.  196,  it  was  said,  that  prior  incom- 
petency or  insanity  of  the  testator,  arising  from  accident  or 
temporary  disease,  does  not  presume  after  incompetency  to 
make  a  will ;  it  is  enough  if  the  testator  understand  the  nature 
of  the  business  in  which  he  is  engaged  ;  has  recollection  of  the 
property  he  intends  to  devise  ;  of  the  persons  who  are  the 
objects  of  his  bounty,  and  of  the  manner  in  which  it  is  to  be 
distributed  among  them.  And  the  court  further  said,  that 
the  best  form  of  expressing  the  law  as  to  the  mental  capacity 
is,  were  the  testator's  mind  and  memory  sufficiently  sound  to 
enable  him  to  know  and  understand  the  business  in  which  he 
wits  engaged  at  the  time  he  executed  the  will.  The  same 
doctrine  was  announced  in  Yoe  v.  McCord,  decided  at  the 
September  term,  1874,  (reported  in  74  111.,)  and  in  Meeker 
v.  Meeker,  decided  at  the  same  term,  (75  111.260.)  where  it 
was  said  :  "  The  law  has  adopted  the  rule  that,  where  persons 
have  arrived  at  full  age,  the  presumption  must  be  indulged, 
that  the  party  has  the  requisite  capacity  to  enter  into,  and 
bind  himself  by  all  lawful  engagements,  and,  amongst  others, 
may  dispose  of  his  property  by  testament;  and  to  avoid  these 
acts,  the  presumption  must  be  rebutted  by  showing  a  want  of 
sufficient  intellectual  capacity  to  make  the  agreement  or  the 
disposition  of  his  property  by  will.  Like  all  other  matters 
relating  to  the  human  mind,  it  is  difficult  to  fix  any  precise, 
undeviating  rule  by  which  it  can  be  determined  when  a  per- 
son has  mind  and  memory. 
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"And  further,  it  is  a  rule  of  law,  that  a  person  who  is  capa- 
ble of  transacting  ordinary  business,  is  also  capable  of  making 
a  valid  will.  It  is  not  required  he  shall  possess  a  higher 
capacity  for  that,  than  for  the  transaction  of  the  ordinary 
affairs  of  business." 

Further  on  the  court  say:  "And  the  usual  test  is,  that 
the  party  be  capable  of  acting  rationally  in  the  ordinary 
affairs  of  life." 

Testing  this  case  by  this  rule,  it  is  impossible  for  any  man 
to  say,  with  truth,  that  the  testator,  on  May  3,  186(3,  was 
not  capable  of  making  a  will.  The  whole  weight  of  the  tes- 
timony of  more  than  sixty  intelligent  witnesses,  the  familiar 
acquaintances  of  the  testator,  is,  that  up  to  the  time  of  the 
paralytic  stroke,  in  1869,  and  during  all  the  years  prior 
thereto,  he  was  a  man  remarkable  for  his  physical  and  mental 
power.  No  one  of  his  numerous  acquaintances,  with  whom  he 
freely  mingled,  had  the  slightest  suspicion  of  unsoundness 
of  mind  or  memory,  or  a  weakening,  even,  of  his  mental  power, 
save  the  testimony  of  Doctor  Bassett,  that  in  1864,  and  prior 
thereto,  lie  had  occasional  attacks  of  fever  and  headache,  not 
incapacitating  him,  however,  from  attending  to  his  ordinary 
business.  That  there  is  no  necessary  connection  between 
these  and  the  paralytic  attack  of  1869,  is  shown  by  the  med- 
ical testimony  produced  by  appellees.  But  suppose  the  tes- 
tator had  incipient  softening  of  the  brain  in  1864,  there  is  no 
proof  it  incapacitated  him  from  the  transaction  of  ordinary 
business.  The  proof  is  ample  that  it  did  not,  and  his  testa- 
mentarv  act  is  within  the  rule  established  by  this  court  in 
the  cases  cited.  We  find  no  sufficient  evidence  of  mental 
incapacity. 

The  next  point  is,  the  will  was  the  result  of  undue  influ- 
ence exercised  over  the  testator  by  Reuben  C.  Rutherford. 

The  principal  witness  to  establish  this  is  Edgar  R.  Morris, 
the  son  of  appellee,  Mrs.  Morris.  Mrs.  Brown's  amounts  to 
nothing.  There  is  nothing  whatever  in  his  testimony  tending 
to  show  undue  influence  of  Rutherford,  or  of  any  other  per- 
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son,  exorcised  upon  the  testator  to  make  this  will.  The 
witness  was  always  on  the  best  terms  with  his  grandfather, 
whom  he  visited  quite  frequently;  thinks  Rutherford  had  a 
good  deal  of  influence  over  him;  noticed  it  in  his  manner 
of  life;  he,  (his  grandfather.)  as  most  western  farmers  do, 
had  lived  on  corn  bread,  bacon  and  coffee;  he  changed  his 
diet,  as  he  said,  by  Rutherford's  advice;  he  got  him  to 
drinking  weak  tea,  and  eating  beef,  as  pork  was  not  healthy; 
got  him  to  quit  the  use  of  pepper  to  a  greater  or  less  extent, 
and  on  a  great  many  occasions,  Mr.  Robbins  would  quote  Dr. 
Rutherford  as  to  whether  this  dish  was  right  and  that  wrong; 
this  the  witness  noticed  within  one  or  two  years  after  the 
marriage  of  Rutherford.  He  further  says,  he  can  only  answer 
as  to  the  influence  of  Dr.  Rutherford  over  the  testator,  by 
stating  circumstances  which  occurred.  That  influence  in- 
creased up  to  1866.  Witness  was  at  the  house  of  testator, 
on  Broadway,  when  he  lived  in  the  Mt.  Joy  place,  and 
offered  him  a  segar.  He  (Robbins)  said  the  Doctor  thought 
it  was  best  not  to  smoke,  and  he  had  kind  of  promised  not 
to  smoke;  but,  said  he,  "I  like  a  segar  occasionally;  let's 
go  behind  the  stable  and  sit  down  and  smoke,  and  have 
a  chat."  He  further  says,  his' grandfather  was  a  very  indus- 
trious man,  and  one  day  he  asked  his  grandfather  what 
Dr.  Rutherford  was  going  to  do,  as  it  was  getting  to  be 
neighborhood  talk  that  the  Doctor  was  not  doing  anything. 
The  old  gentleman  said  he  thought  it  was  time  the  Doctor 
did  something,  but  the  old  lady,  his  grandmother,  said  the 
doctor  was  a  literary  man  ;  was  getting  ready  to  write  a  book  ; 
could  not  work  now;  was  not  his  nature;  was  not  made  for 
that  purpose;  all  they  wanted  him  to  do  was,  to  care  for 
their  old  age,  and  attend  to  Mr.  Robbins'  business.  This 
was  in  1858  or  1859,  before  they  moved  into  the  new  house; 
and  about  building  that  house,  this  witness  thinks  the  Doctor 
exerted  his  influence  over  Mr.  Robbins. 

It  seems  the   family  had   overruled  Mr.   Robbins    and   had 
the  house  built  in  the  city,  on  Twenty-fourth  street,  conve- 
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nient  to  church,  schools  and  places  of  amusement.  This  was 
the  work  of  the  doctor  and  his  grandmother.  Though  it 
was  not  exactly  the  kind  of  house  the  old  gentleman  would 
have  preferred,  he  yielded  to  their  wishes,  as  they  had  "set 
their  hearts  upon  it."  "They"  was  understood  to  mean,  his 
daughter  Maria,  Dr.  Rutherford  and  his  grandmother.  On 
one  occasion,  in  1865  or  I860,  witness  went  to  Mr.  Hobbins 
to  borrow  a  reaper;  he  said  witness  would  have  to  see  the 
doctor,  as  he  had  charge  of  the  reaper.  This  was  in  1866. 
Declining  to  speak  to  the  doctor  about  it,  the  old  gentleman 
said  he  would  speak  to  "grandma"  about  it,  and  witness  got 
the  reaper  and  took  it  home. 

This  is  the  substance  of  all  the  evidence  on  the  question  of 
undue  influence,  and  that  such  trivialities  should  be  intro- 
duced into  a  court  of  justice,  and  against  the  objections  of  the 
opposite  party,  excites  surprise.  They  fail  to  touch  the  ques- 
tion of  the  execution  of  the  will. 

In  Brownfield  v.  Brownfield,  supra,  it  was  said,  that  fraud 
or  undue  influence,  to  avoid  a  will,  must  be  directly  connected 
with  its  execution  ;  that,  although  the  testator  acted  under 
the  advice  of  the  devisee  in  his  ordinary  affairs,  and  was  in- 
fluenced by  that  advice,  such  relations  and  influence  would 
not  tend  to  prove  that  he  used  undue  influence  in  procuring 
the  execution  of  the  will. 

In  Carmichael  v.  Reed,  45  111.  108,  this  court  said,  that  a 
wife,  who  was  the  principal  devisee  in  the  will  of  her  husband, 
might  lawfully  exercise  the  natural  and  proper  influence  of 
her  position  to  induce  the  testator  to  make  a  will  appointing 
her  executrix,  giving  her  what  the  law  allows,  and  preferring 
her  children  over  those  by  a  former  wife. 

In  Roe  v.  Taylor,  ib.  485,  this  court  said,  the  rule  is,  that 
the  influence  exercised  must  be  of  such  a  nature  as  to  de- 
prive the  testator  of  his  free  agency,  and  that  neither  advice 
nor  argument,  nor  persuasion  would  vitiate  a  will  freely 
made  and  from  conviction,  though  the  will  might  not  have 
been    made    but  for   such   advice  and  persuasion  ;    that  the 


1875.]  Rutftkrfokd  et  ux.  .v.  Morris  et  Cll.  413 

Opinion  of  the  Court. 

influence  to  avoid  a  will  must  be  snch  as  to  destroy  the  free- 
dom of  the  testator's  will,  and  thus  render  his  act  obviously 
more  the  offspring  of  the  will  of  others,  than  his  own  ;  and 
that  it  must  be  an  influence  specially  directed  toward  the 
object  of  procuring  a  will  in  favor  of  particular  parties. 

That  these  rulings  are  in  strict  harmony  with  those  of 
other  courts  will  be  seen  from  the  following  citations:  It  is 
said  in  1  Redf.  on  Wills,  eh.  10.  p.  523,  that  the  influence  to 
avoid  a  will,  must  be  such  as  to  destroy  the  freedom  of  the 
testator's  will,  and  thus  render  his  act  obviously  more  the  off- 
spring of  the  will  of  others,  than  of  his  own  ;  that  it  must  be 
an  influence  specially  directed  towards  the  object  of  procuring 
a  will  in  favor  of  particular  parties;  that  if  any  degree  of 
free  agency  or  capacity  remained  in  the  testator,  so  that,  when 
left  to  himself,  he  was  capable  of  making  a  valid  will,  then 
the  influence  whicli  so  controls  him,  as  to  render  his  making 
a  will  of  no  effect,  must  be  such  as  was  intended  to  mislead  him 
to  the  extent  of  making  a  will  essentially  contrary  to  his  duty. 

This  influence,  to  avoid  a  wTill,  must  be  one  still  operating 
at  the  time  the  will  is  made,and  producing  that  perversion  of 
mind  which  made  the  will.     lb.  524. 

It  is  said,  a  will  is  set  aside  in  such  cases  on  the  ground  it 
is  not  an  honest  will — that  it  does  not  reflect  the  unbiased 
intent  or  wishes  of  the  testator,  but,  on  the  contrary,  had 
been  extorted  or  procured  from  the  deceased  in  the  weakness 
or  imbecility  of  old  age  or  disease,  or  by  artifice,  deceit  or 
imposition,  or  by  persistent  importunity,  amounting  to  a  spe- 
cies of  coercion  or  moral  duress;  undue  influence,  in  this 
sense,  being  a  fraud,  and,  for  the  fraud,  it  is  not  the  act,  deed 
or  will  of  the  deceased.  Upon  no  other  ground  has  the  court 
a  right  to  set  aside  a  deed  or  will,  executed  by  a  person  of 
sane  mind  or  memory,  when  the  execution  of  the  same  was 
not  procured,  and  the  free  agency  of  the  party  overcome,  by 
some  constructive  coercion,  duress  or  fraud.  Kinne  v.  John- 
son, 50  Barb.  70;  Tyler  v.  Gardner,  35  N.  Y.  610;  Tyson  v. 
Tyson,  37  Md.  567;  Eadie  v.  Sampson,  26  N.  Y.  11. 
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In  Miller  v.  MffleP,  3  Serg.  &  Rawle,  269,  it  was  held,  that 
influence  and  persuasion  may  be  fairly  used  ;  and  a  will  pro- 
cured by  honest  means,  by  acts  of  kindness,  attention,  and 
importunate  persuasion  which  delicate  minds  would  shrink 
from,  would  not  beset  aside  on  that  ground  alone.  Influence, 
to  vitiate  an  act,  must  not  be  the  influence  of  affection  or 
attachment;  it  must  not  be  the  mere  desire  of  gratifying  the 
wishes  of  another,  for  that  would  be  a  very  strong  ground  in 
support  of  a  testamentary  act.  Mountain  v.  Bennet,  1  Cox, 
355. 

It  was  held,  in  Rabb  v.  Graham,  43  Md.  9,  that  advice,  per- 
suasion or  entreaty  does  not  constitute  undue  influence.  Nor 
will  love,  affection  and  gratitude  afford  ground  from  which 
undue  influence  may  be  inferred.  Kinne  v.  Johnson,  50  Barb. 
70,  supra. 

The  fact  that  the  beneficiaries  of  this  will  are  those  by 
whom  the  testator  was  surrounded,  and  with  whom  he  stood 
in  confidential  relations  at  the  time  of  its  execution,  is  no 
ground  for  inferring  undue  influence.  Wilson  v.  Moran,  3 
JBradf.  185.  Nor  even  when  the  principal  beneficiary  hns, 
for  years,  had  the  exclusive  management  of  the  testator's 
property.  Heynolds  v.  Hoot,  62  Barb.  251.  Nor  when  the 
provisions  of  the  will,  for  the  benefit  of  such  person,  may 
seem  grossly  unreasonable  or  unequal.  Brovn  v.  Mattison.  3 
Wharton,  131;  Jackson  v.  Jackson,  39  N.  Y.  153;  C/app  v. 
Fitllerton,  34  ib.  97  ;  Blucker  v.  J.ynch,  1  Bradford,  471. 

These  being  generally  received  principles  governing  cases 
of  this  kind,  this  case,  tested  by  them,  fails  to  show  any  undue 
influence  in  procuring  the  execution  of  this  will. 

That  Doctor  Rutherford,  from  his  position — the  husband 
of  the  testator's  youngest  and  favorite  child,  as  it  would  seem, 
residing  in  his  family  as  his  own — should  have  acquired  some 
influence  over  the  testator,  is  not  to  be  questioned.  It  was  mani- 
fested in  inducing  the  testator  to  quit  a  bad  habit,  and  to  regulate 
his  diet  on  sanitary  principles;  to  erect  a  more  imposing  edi- 
fice in  a  more  agreeable  quarter  than  was  originally  intended; 
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but  that  the  doctor  was  influential  in  the  latter  is  not  shown, 
though  there  can  be  no  doubt  he  aided  his  wife  and  her 
mother  in  their  efforts  to  that  end.  They  were  determined 
to  have  a  fine  house  in  a  fashionable  quarter.  The  testator 
had  the  means  with  which  to  build  it,  and  no  doubt  felt  a 
secret  gratification,  when  occupying  it,  that  he  had  yielded  to 
their  importunities. 

It  is  urged  that  these  facts  show  an  influence  over  the  mind 
of  the  testator.  Granted,  but  it  is  not  such  an  influence  as 
the  books  condemn  as  undue,  when  the  execution  of  the  will 
is  considered. 

There  is  not  a  word  of  proof  that  any  of  the  beneficiaries 
of  this  will  exerted  a  particle  of  influence  towards  its  exe- 
cution, or  that  Rutherford  even  knew  of  it  until  after  Rob- 
bins'  death.  At  the  time  of  its  execution  he  was  absent  from 
the  State,  and  not  a  word  or  syllable  of  his  is  brought  up 
against  him,  to  charge  him  with  suggesting  any  portion  of 
it,  or  his  daughter  or  her  mother  either.  From  all  appear- 
ance, it  was  the  unprompted  act  of  the  testator.  He  went 
alone  and  unattended  from  his  home,  distant  a  mile  and  a 
half  from  Quincy,  to  the  office  of  a  prominent  law  firm  in 
that  city,  and  after  private  consultation  with  Mr.  Goodwin, 
the  leading  member  of  the  firm,  he  left,  on  his  return  home. 
He  returned,  a  day  or  two  thereafter,  as  before,  unattended, 
signed  the  paper,  calling  on  Mr.  Davis  to  witness  it  as  his 
will,  in  conjunction  with  Mr.  Goodwin.  He  was  then,  and 
had  been  for  thirty  years  and  more  prior  to  that  time,  in  fine 
physical  and  mental  health,  was  in  the  full  possession  of  all 
his  faculties,  fully  competent  to  make  a  will.  This  will  was 
not  made  when  the  testator  was  sick  or  in  extremis,  but  at  a 
period  when  the  strength  of  his  mind  was  equal  to  the  pur- 
pose to  which  it  was  then  applied.  This  is  not,  and  can  not 
be,  disputed. 

But  it  is  said,  the  disposition  of  the  property  is  so  unjust, 
as  to  inspire  a  conviction  it  was  the  product  of  undue  influ- 
ence,   and    that    the    devises  therein    are  so   contrarv  to  his 
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previously  expressed  determination  in  that  regard,  as  to  justify 
such  conviction.  Is  this  so?  Who,  better  than  a  father, 
laboring  under  no  delusion,  can  appreciate  the  deserts  of  a 
child?  Who  can  control  such  an  one  in  the  testamentary 
disposition  of  his  property? 

This  court  has  said,  it  is  not  uncommon  that  a  father,  in 
disposing  of  his  property,  is  quite  apt  to  lean  in  favor  of  those 
around  him,  and  in  hourly  and  daily  communication  with 
him.  His  right  to  be  so  influenced  none  can  question,  and  his 
caprices,  no  matter  how  apparently  unjust,  if  they  do  not 
amount  to  insane  delusion,  and  are  not  the  result  of  undue 
influence,  courts  can  not  disturb.  Carmichael  x.JReed,  45  111. 
108. 

In  Uhlich  v.  Muhlke,  61  ib.  499,  it  was  said,  that,  children 
have  no  legal  claim  to  property  of  living  parents  ;  that  all 
parents  have  a  right  to  judge  who  are  the  proper  objects 
of  their  bounty,  and,  if  free  from  insane  delusion  or  senile 
dementia,  may  give  their  property  to  aliens  to  their  blood. 

In  Heuser  v.  Harris,  42  ib.  425,  it  was  held,  that,  ever  since 
the  introduction  of  the  practice  of  making  wills,  it  has  been 
universally  conceded  that  the  testator  may  dispose  of  his 
property  by  will  as  he  pleases,  and  that  a  child  has  no  natural 
right  to  the  estate  of  his  father. 

To  the  same  effect  is  Clearwcder  v.  Kimler,  43  ib.  272,  which 
turned  upon  the  execution  of  a  deed,  it  being  alleged  no  con- 
sideration had  been  paid,  the  grantees  being  his  son-in-law 
and  daughter.  The  grantor  having  made  them  the  recipi- 
ents of  his  bounty,  the  other  children  had  no  right  to  com- 
plain. 

How  natural  and  how  common  it  is  for  a  father,  in  dis- 
posing of  his  property,  to  leave  to  the  child  who  has  been 
with  him  in  his  decline,  and  a  member  of  his  household — the 
sunshine  of  his  home — and  who,  married  to  a  man  highly 
appreciated  by  the  father,  is  rearing  a  family  of  her  own,  under 
his  own  eye,  and  who  have  nothing  but  such  as  he  may  give 
them — the"  largest  share  of  his  estate.    The  elder,  in  this  case, 


1875.]  Rutherford  et  ux.  v.  Morrts  et  al.  417 

Opinion  of  the  Court. 

had  been  absent  from  the  home  circle  more  than  thirty  years — 
had  united  in  marriage  with  a  gentleman,  possessed  of  a  com- 
petent fortune,  and  whose  wants  were  all  supplied.  Is  it  not 
natural  the  father,  under  such  circumstances,  should  give  to 
the  youngest. a  greater  share  of  his  estate?  And  who  has  the 
right  to  question  such  a  disposition  of  it?  The  charge,  there 
was  a  want  of  mental  capacity,  or  undue  influence  used,  is  a 
mere  pretense,  not  sustained  by  any  single  fact  or  combina- 
tion of  facts  in  the  case.  That  the  testator,  in  1845  and  1849, 
expressed  an  equal  fondness  for  his  children,  and  said  he 
should  make  them  equal,  or,  if  he  made  no  will,  the  law 
would  do  so,  amounts  to  nothing.  Suppose  the  deceased 
had,  in  either  of  these  years,  or  at  any  time  previous  to  the 
third  of  May,  1866,  made  a  will  according  to  those  declara- 
tions, by  which  all  his  children  were  placed  on  equal  grounds, 
would  that  prevent  him  from  revoking  the  will,  for  any  cause 
deemed  by  him  sufficient?  His  declarations  can  have  no 
more  force  than  a  will  actually  executed,  the  power  to  change 
which  can  not  be  denied.  His  youngest  daughter  did  not 
marry  until  1854,  and  on  that  event  a  new  horizon  was  opened 
to  his  view.  New  hopes,-  new  objects,  were  created,  such  as 
influence  every  man  in  making  a  testamentary  disposition  of 
his  property.  No  one  can  allege,  with  any  semblance  of  truth, 
that  the  dispositions  made  by  this  will  are  so  unjust  as  to 
force  the  conviction  of  senile  dementia,  or  delusion,  in  the  tes- 
tator. 

Appellee  was  well  provided  for.  Charles  Warren  received 
as  much  as  he  would  have  been  entitled  to  under  the  statute. 
The  other  children  of  Mrs.  Warren  were  absent,  in  the  south, 
and  do  not  seem  to  have  possessed  the  confidence  of  the  testa- 
tor. It  is  apparent  that,  without  improper  influence  being- 
charged,  he  left  his  property  as  most  sensible  men  would 
have  left  it,  under  the  same  circumstances;  but,  whether  or 
not,  the  testator,  being,  on  the  third  of  May,  1866,  of  good 
and  sufficient  disposing  mind  and  memory,  and  under  no 
undue  influence,  had  the  clear  right  to  dispose  of  his  property 
27 — 77th  III. 
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by  will,  as  in  his  judgment  seemed  right,  and  no  court  or 
jury  can  change  its  destiny.     Heuser  v.  Harris,  supra. 

Giving  to  the  evidence  of  the  experts  all  the  weight  it  can 
fairly  claim,  it  is  so  completely  overshadowed  by  the  testi- 
mony of  more  than  sixty  practical,  observing,  sensible  men, 
near  neighbors,  and  familiar  acquaintances  of  the  testator, 
and  so  opposed  to  science  and  our  own  observation,  that  we 
can  not  hesitate  a  moment  in  giving  to  the  latter  a  great  pre- 
ponderance. In  testing  a  will,  it.  is  only  necessary  to  produce 
a  few  '"experts,"  to  give  their  understanding  of  mental  capa- 
city to  a  jury,  and  who  may  be  in-capable  of  diagnosing  dis- 
eases of  the  brain,  and  let  it  be  s/upposed  by  the  jury  that 
injustice  has  been  done  by  the  testator — that  he  has  not  made 
"a  fair  divide'7 — the  beneficiaries  have  but  little  chance. 

In  cases  like  this,  all  experience  teaches  us  that  juries  will 
not  be  slow  to  set  aside  a  will,  if  it  does  not  comport  with 
their  ideas  of  right  and  justice,  and  therefore  is  there  an 
ever  pressing  necessity  that  they  should  be  properly  instructed 
as  to  the  law  of  the  case,  and  no  improper  or  irrelevant 
testimony  allowed  to  go  to  them,  tending  to  draw  their  atten- 
tion from  the  true  issues  in  the  case. 

Appellants  complain  that  certain  instructions  asked  by 
them  were  refused.  We  will  not  particularize,  but  we  are 
satisfied  some  of  them,  and  the  most  important,  were  embraced 
in  other  instructions  given  for  them,  and  others  presented 
propositions  of  law  which,  correct  in  themselves,  the  court 
mioht  refuse  to  give  without  the  imnutation  of  error.  But 
giving  or  withholding  them,  when  we  look  at  the  instructions 
given  for  appellants,  could   have  been  of  no  benefit 'or  harm. 

Complaint  is  made  that  the  court  misdirected  the  jury  for 
appellees.  Of  this  we  are  satisfied.  In  cases  like  this,  a 
court  can  not  be  too  careful  in  giving  instructions.  Here, 
the  onlv  questions  for  the  jury  were:  Fust,  Was  the  testator, 
at  the  time  the  will  bears  date,  of  such  mental  capacity  to 
attend  to  the  ordinary  affairs  of  life.  Second,  Was  the  will 
procured   bv  the   undue   influence  of  Reuben   C.  Rutherford; 
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for  this  is  the  charge  in  the  bill.  The  testimony  was  mainly 
directed  to  these  points. 

The  court  gave  to  the  jury  this  instruction  :  "  If  the  jury 
believe,  from  the  evidence,  that  the  said  John  P.  Bobbins, 
long  prior  to  May  3,  1866,  entertained  a  settled  and  long 
cherished  purpose  to  divide  his  property  equally  among  his 
heirs  at  law,  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  such  instrument  in  writing,  dated  May  3,  1866, 
read  in  evidence,  and  claimed  by  the  defendants,  Reuben  C. 
Rutherford  and  Rebecca  Maria  Rutherford,  to  be  the  said 
Robbins'  last  will  and  testament,  was  not  in  accordance  with 
such  previous  intention  of  the  said  Robbins,  that  these  facts 
should  be  taken  into  consideration  by  the  jury  in  determin- 
ing whether  such  instrument  in  writing  was  the  will  of  the 
said  Robbins,  and  also  in  determining  whether  the  said 
Robbins  was  of  sound  mind  and  memory  at  the  time  of  the 
execution  of  said  instrument." 

The  objections  to  this  instruction  are  so  obvious  as  scarcely 
to  need  mention.  In  the  first  place,  there  is  no  evidence  on 
which  to  base  it,  in  the  latitude  of  its  expression.  No  witness 
proved  the  testator  had  ''entertained  a  settled  and  long  cher- 
ished purpose  to  divide  his  property  equally  among  his  heirs 
at  law."  All  the  evidence  tending  in  that  direction  is,  the 
testator's  answer  to  George  Arrowsmith  and  one  other,  when 
talking  about  the  cholera,  in  1849,  and  about  John  Sharp 
making  his  will  ;  Robbins  replied,  "  Sharp  had  no  children, 
but  he  had,  and  he  loved  them  all  alike;  and  that  the  law 
made  a  good  enough  will  for  him." 

This  falls  far  short  of  proof  of  entertaining  a  settled  and 
long  cherished  purpose  to  divide  his  property  equally,  or  anv 
fixed  purpose  whatever,  and  should  not  have  been  given. 
But  it  was  wrong  so  to  tell  the  jury,  or  to  permit  evidence  of 
that  character  to  go  to  the  jury  against  the  objections  of  pro- 
ponents, for  a  previous  intention  to  dispose  of  property  in 
a  particular  way,  no  matter  how  fixed,  is  wholly  immaterial. 
A  person   has   been   known  to    change  the   draft  of  his    will 
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many  times;  revoke  a  will  ;  alter  it  in  many  particulars;  it 
is  wholly  in  his  power,  and  he  is  not  concluded  by  anything 
lie  may  have  done  or  said  prior  to  the  execution  of  the  will 
sought  to  be  established.  It  does  not  matter,  so  all  the 
authorities  hold,  what  a  testator  may  have  said  or  done, 
anterior  to  making  his  last  will,  as  to  his  intention  to  dispose 
of  his  property.  If  he  had  made  a  will  in  1849,  executed  in 
due  form,  giving  his  property  according  to  our  rule  of  descents, 
in  a  case  of  intestacy,  no  one  will  contend  for  a  moment  that 
he  became  trammeled  thereby,  and  could  not  make  a  differ- 
ent   disposition  of  his    property.     The  proposition  is  absurd. 

Nor  was  the  jury  to  be  told,  as  in  the  last  branch  of  the 
instruction,  if  the  will  propounded  was  not  in  accordance  with 
these  previously  expressed  declarations,  they  should  consider 
them,  in  order  to  determine  if  the  writing  presented  was  the 
last  will  of  Robbins,  and  also,  for  the  purpose  of  determin- 
ing the  soundness  of  his  mind  and  memory  when  he  made 
the  will. 

These  propositions  are  more  objectionable  than  the  other. 
It  was  not  a  subject  of  consideration  for  the  jury  at  all,  for 
every  man  has  an  undoubted  right  to  change  his  mind  in 
regard  to  almost  all  matters,  and  especially  as  to  the  disposi- 
tion of  his  property.  A  marriage  or  a  death  in  the  family 
may  cause  a  necessity  for  a  change.  Various  circumstnnces 
may  conspire  to  change  a  preconceived  intention  of  a  testator; 
and  this  instruction  tells  the  jury,  if  we  understand  it,  that  such 
a  change  is  a  mark  of  want  of  soundness  of  mind  and  memory, 
or  of  undue  influence,  which  is  not  so  understood.  This 
instruction  should  not  have  been  given.  The  ninth  instruc- 
tion, in  the  modified  terms  in  which  it  appears,  should  not 
have  been  given,  for  the  declarations  made  by  the  testator 
twenty  years  before  lie  made  his  will  have  nothing  to  do  with 
making  the  will,  nor  does  it  tend  to  prove  undue  or  other 
influence. 

It  was  equally  erroneous  to  give  the  fifteenth  instruction 
for  appellees.     Besides  being  well  calculated  to  mislead  the 
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jury,  it  is  open  to  the  objections  urged  to  the  eighth  and  ninth 
instructions,  and  embraces  elements  not  recognized  by  any 
rules  of  law  applicable  to  such  cases.     It  is  as  follows: 

"That,  in  determining  the  question  as  to  whether  said 
alleged  will  was  or  was  not  procured  to  be  executed  by  means 
of  undue  influence  exercised  over  the  said  Robbins.  at  the 
time  of  the  execution  of  the  same,  as  alleged  in  complainants' 
bill,  it  is  the  right  and  di  v  of  the  jury  to  consider  all  the 
evidence  before  them,  as  to  the  time  and  circumstances  under 
which  the  same  was  made;  the  age  and  mental  condition  (as 
to  strength  or  enfeeblement)  of  said  Robbins;  the  relations, 
at  the  time,  of  said  Reuben  C.  and  Rebecca  M.  Rutherford 
to  said  Robbins;  the  feelings  entertained  by  said  Robbins 
toward  all  those  persons  naturally  entitled  to  his  affection 
and  bounty;  the  declarations  previously  made  bv  said  Rob- 
bins as  to  his  intention  and  purpose  in  regard  to  the  final 
distribution  of  his  property;  the  character  of  the  provisions 
of  the  alleged  will,  as  to  equity  or  inequity  among  the  devi- 
sees therein,  and  all  the  facts  and  circumstances  in  evidence 
in  this  case." 

What  have  the  jury  to  do  with  "the  equity  or  inequity" 
of  a  testamentary  disposition  of  property,  made  by  one  of 
sound  mind  and  memory,  and  of  sufficient  mental  capacity? 
This  court  and  all  respectable  courts  have  held  that  a  pro- 
prietor may  devise  his  property  to  whomsoever  he  pleases, 
if  he  be,  at  the  time  of  making  a  will,  of  sufficient  mental 
capacity  to  transact  ordinary  business,  and  to  manage  the 
ordinary  affairs  of  life;  and  making  a  will  is  of  no  higher 
order.  The  authorities  heretofore  referred  to  are  full  on  this 
head.  "The  equity  or  inequity"  of  devises  by  a  competent 
testator  is  not  a  subject  of  inquiry  by  a  jury,  unless  it  may 
be  on  the  point  of  undue  influence,  and  on  that  it  can  have 
but  little,  if  any,  weight,  all  proof  being  wanting  of  undue 
influence  being  exercised  to  procure  this  "inequity."  The 
jury  are,  in   effect,  tokl,  as  the  principal   beneficiaries   under 
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this  will,  being  the  daughter  and  son-in-law  of  testator, 
and  living  with  him  in  his  family  as  members  thereof,  oppor- 
tunities were  afforded  them  of  exerting  an  influence  over  the 
testator  by  which  he  was  induced  to  change  his  mind,  as  pre- 
viously expressed,  in  regard  to  the  disposal  of  his  property, 
ergo,  they  did  exercise  an  undue  influence  over  him  by  which 
they  were  inequitably  preferred  to  his  other  children;  and 
the  jury  shall  so  find. 

We  hold,  as  there  was  a  total  want  of  evidence  of  undue 
influence  at  the  time  of  executing  this  will,  or  at  any  other 
time,  exerted  over  the  testator,  in  any  manner  or  form,  the 
inequality  of  his  testamentary  disposition  can  not  be  urged  as 
proof  of  undue  influence.  If  this  was  not  so,  no  will  ever 
made  could  stand,  if  a  supposed  ''inequity"  exists  in  its 
various  devises.  The  instruction  was  well  calculated  to  draw 
the  attention  of  the  jury  from  the  true  issues  in  the  case. 
Had  the  testator  mental  capacity  sufficient  to  make  a  will? 
Was  the  proposed  will  made  by  the  undue  influence  of  Reu- 
ben C.  Rutherford?  These  were  the  only  issues,  and  the  mere 
fact  that  the  principal  beneficiaries  were  a  part  of  the  testa- 
tor's family,  is  no  evidence  whatever  they  used  any  influence 
to  cause  the  will  to  be  made  in  their  favor. 

It  was  held,  in  Broionfield  v.  Brownfield,  supra,  that  evidence 
showing  that  the  testator,  in  his  ordinary  affairs,  acted  under 
the  advice  of  the  devisee,  and  was  influenced  by  that  advice, 
is  not  sufficient  to  establish  the  claim  that  he  used  undue  in- 
fluence in  procuring  the  execution  of  the  will.  The  instruc- 
tion should  not  have  been  given.  When  we  consider  the 
verv  different  ideas  entertained  by  different  men.  of  equity 
and  justice  in  the  various  transactions  of  life,  and  the  more 
especially  in  testamentary  disposition  of  a  large  estate,  how 
prone  men  are  to  question  the  justice  of  the  latter,  and  how 
common  the  sentiment  is,  that  children  of  the  same  parents 
should  ''share  and  share"  alike,  it  is  quite  easy  to  get  the 
condemnation  of  the  jury  upon  a  will  making  an  unequal  dis- 
position of  the  property.     There   is   no  authority  for   saying 
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"the  equity  or  inequity"  of  the  testamentary  disposition  shall 
be  evidence  of  undue  influence,  or  is  a  fit  element  for  the  con- 
sideration of  a  jury. 

Courts  can  not  be  too  careful  in  such  cases,  in  permitting 
evidence  irrelevant  and  improper  to  go  to  the  jury. 

The  instructions  on  which  we  have  commented,  substan- 
tially tell  the  jury  that,  if  the  testator,  years  before  the  mar- 
riage of  his  daughter  with  Dr.  Rutherford,  had  declared  his 
intention  to  devise  his  property  equally  between  his  children, 
and,  after  the  marriage,  had  changed  his  mind,  and  devised 
the  largest  portion  of  it  to  Mrs.  Rutherford,  such  disposition 
was  inequitable,  and  the  jury  may  find  that  such  change  and 
such  disposition  were  brought  about  by  the  undue  influence 
of  Reuben  C.  Rutherford.  This  they  are  told,  in  effect,  when 
not  a  scintilla  of  evidence  is  produced  that  appellants  had,  at 
any  time,  a  knowledge  a  will  was  to  be  made,  or  that  it  was, 
in  fact,  made,  or  any  artifice,  contrivance  or  design  of  these 
parties,  or  by  their  instigation,  to  induce  the  testator  to  make 
a  will.  The  influence  their  position  gave  them,  as  members 
of  the  family  of  the  testator,  and  much  beloved  by  him,  was 
a  legitimate  influence,  and  no  court  or  jury  have  a  right  to 
arraign  a  testator  of  mental  capacity  for  the  inequality  of  his 
devises. 

But  what  is  the  proof  of  undue  influence,  on  the  part  of 
Reuben  C.  Rutherford,  for  that  is  the  issue?  Absolutely 
nothing.  ]S\>t  a  single  fact  or  circumstance,  save  domestic 
relations,  has  been  shown  in  evidence   to  establish  it. 

There  is  a  general  concurrence  in  the  testimony  that,  up 
to  186.9,  three  years  after  making  the  will,  the  testator  was 
of  sound  mind  and  fine  physical  health  ;  that  up  to  this  time 
he  never  manifested  any  signs  of  mental  or  physical  debility, 
no  defect  of  mind,  memory  or  comprehension;  was  very  in- 
tellectual; well  read;  had  great  power  of  discrimination;  in 
general  intelligence,  far  exceeding  ordinary  men;  of  a  strong 
mind,  with    very  great   strength   of  will;  when    he   made    up 
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his  mind,  was  firm,  persistent  and  immovable,  against  all 
opposition. 

To  say  that  John  P.  Robbing  was  not  of  sufficient  capacity 
to  make  the  will  in  question,  or  was  influenced,  unduly,  by 
others,  to  make  a  will  not  his  own,  is  saying  what  this  record 
does  not  show.  Who,  in  Quincy,  up  to  1869,  would  have  had 
the  temerity  to  intimate,  even,  that  John  P.  Robbing  was  not 
of  sound  mind?  Would  Dr.  Bassett  have  so  reported  ?  Who 
could,  then,  have  been  found  who  entertained  the  notion  that 
he  could  be  unduly  influenced  by  anybody?  Not  one,  save, 
perhaps,  the  appellees  in  this  case. 

John  P.  Robbins  was  a  marked  and  noted  man  among  the 
citizens  of  Quincy,  near  which  he  lived  for  a  third  of  a  cen- 
tury, and  his  large  circle  of  acquaintances,  without  a  single 
exception,  men  of  sense,  observation  and  judgment,  all  testify 
he  was  a  man  of  strong  mind  and  will,  up  to  1869,  and  it  is 
proved  that  the  attack  of  paralysis  in  that  year  did  not  wholly 
incapacitate  him.  No  living  man.  save  Dr.  Bassett,  questions 
his  mental  capacity,  and  his  testimony,  as  we  have  shown,  is 
not  satisfactory  or  conclusive.  In  such  a  case,  the  testimony 
of  a  man  claiming  to  be  an  "expert,"  is  worth  but  little  when 
placed  alongside  the  testimony  of  more  than  sixty  witnesses 
who  knew  the  testator  intimately,  and  far  longer  or  better 
than  the  doctor  did,  and  who  have   no  theories  to  support. 

The  verdict  of  the  jury  is  clearly  against  the  evidence. 
Valuable  property,  honestly  devised,  should  not  be  lost  to  the 
devisee  on  such  testimony  as  this  record  affords. 

In  reviewing  the  whole  case,  and  the  judgment  rendered 
therein,  we  can  not  but  regard  it  as  another  illustration  of 
the  proposition,  that  there  is  nothing  so  absurd  in  fact,  but 
that  it  can  be  supported  by  some  amount  of  evidence,  and 
nothing  so  perverse  in  law,  but  that  it  can  be  maintained  with 
some  show  of  authority. 

We  are  satisfied  the  great  preponderance  of  the  evidence  is 
against  this  verdict,  and  that  the  court  misdirected  the  jury 
to  the  prejudice  of  appellants. 
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For  the  reasons  given,  the  verdict  must  be  set  aside,  the 
decree  reversed,  and,  by  direction  of  a  majority  of  the  court, 
the  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 

Decree  reversed. 

Mr.  Chief  Justice  Wat icer  :  I  concur  in  holding  that 
instructions  eighth  and  fifteenth,  given  for  appellees,  are  erro- 
neous, and  for  that  reason  the  decree  should  be  reversed,  but 
I  express  no  opinion  on  the  weight  of  the  evidence. 

Mr.  Justice  Craig,  dissenting. 

Separate  opinion  by  Justices  Scott,  McAllister  and 
Scholfield  : 

We  concur  in  reversing  the  decree  of  the  court  below,  for 
these  reasons: 

1st.  The  8th  instruction,  given  at  the  instance  of  appel- 
lees, is  objectionable  in  singling  out,  and  thereby  giving  undue 
prominence  to,  particular  portions  of  the  evidence. 

2d.  Appellees'  loth  instruction  is  obnoxious  to  the  same 
objection  as  the  8th ;  and  also  to  the  further  objection,  that 
it. authorizes  the  jury  to  take  into  consideration  the  equitable 
or  inequitable  character  of  the  provisions  of  the  will,  as  a  test 
of  mental  capacity, — thus,  to  some  extent,  making  them  the 
judges  of  the  law,  as  well  as  of  the  facts. 

3d.  The  evidence  fails  to  sufficiently  satisfy  us  that  the 
testator,  at  the  time  he  made  the  will  in  controversy,  was  of 
unsound  mind  and  memory,  within  the  legal  meaning  of  those 
words,  or  that  he  acted  under  undue  influence,  as  is  charged. 

Inasmuch  as  the  case  must  go  before  another  jury,  we  deem 
it  unnecessary  to  express  any  further  opinion  upon  the  ques- 
tions discussed  in  argument  by  the  respective  counsel. 
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Joseph  J.  Kelly  et  al. 

1.  Thustee — railroad  directors  becoming  members  of  company  contract- 
ing to  build  road.  It  is  illegal  for  directors  of  a  railway  company  to 
become  members  of  a  company  with  whom  they  have  made  a  contract  to 
build  and  equip  the  road,  so  as  to  share  in  the  profits,  and  if  they  do,  they 
will,  in  equity,  be  compelled  to  account  for  the  profits  realized. 

2.  Same — railroad  directors  are,  for  stockholders.  The  directors  of  a 
railroad  company  are,  in  an  important  sense,  regarded  as  trustees  for  the 
stockholders,  and  it  is  a  breach  of  duty  to  transfer  the  trust,  or  to  assume 
obligations  inconsistent  with  that  relation,  or  to  place  themselves  in 
opposition  to  the  interests  of  the  stockholders,  or  in  such  a  position 
as  that  their  individual  interests  will  prevent  them  from  acting  for  the 
best  interests  of  those  they  represent. 

3.  Same — contracts  in  conflict  with  the  relation.  The  rule  which  pro- 
hibits a  trustee  or  agent,  private  or  public,  from  assuming  a  position 
tending  to  produce  a  conflict  between  his  individual  interest  and  a  faith- 
ful discharge  of  his  fiduciary  duties,  is  so  strict  that  no  question  will  be 
allowed  to  be  raised  as  to  the  fairness  of  the  transaction,  and  no  actual 
injury  to  the  cestui  que  trust  need  be  shown. 

4.  Same — cestui  que  trust  has  an  election  to  ratify  or  avoid  contracts  in 
which  trustee  has  a  private  interest.  If  a  trustee,  as  a  director  of  a  railway 
company,  makes  a  contract  for  the  building  and  equipping  of  the  road, 
and  reserves  a  private  interest,  or  subsequently  becomes  interested  in  its 
execution  with  a  view  to  participate  in  the  profits  of  the  contract,  the 
cestuis  que  trust,  or  stockholders,  may,  at  their  election,  ratify  the  act,  and 
insist  upon  the  advantages  of  it,  or  disaffirm  it  in  toto. 

5.  Railroads—; fraudulent  issue  of  stock.  If  the  directors  of  a  railway 
company  gratuitouslj"  give  awa}r  certificates  of  stock,  being  a  major  part 
thereof,  to  contractors  building  the  road,  for  the  purpose  of  giving  them 
a  controlling  influence  in  the  election  of  officers  and  the  management  of 
the  road,  a  court  of  equity  will  declare  the  same  void,  especially  where 
a  part  of  the  directors  are  interested  in  the  contract  with  the  contractors. 

6.  Ratification — will  not  estop  when  done  in  ignorance  of  the  facts.  No 
ratification  of  the  acts  of  an  agent  or  trustee  will  estop  the  principal  or 
cestui  que  trust,  unless  he  lias  been  made  aware  of  all  the  material  facts 
and  circumstances  of  the  transaction  that  would  in  any  way  influence  his 
mind  or  affect  the  transaction. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  bill  was  filed  by  Joseph  J.  Kelly,  as  a  stockholder  in 
the  Gri  1  man.  Clinton  and  Springfield  Railroad  Company,  on  his 
own  behalf  and  on  behalf  of  other  stockholders.  Afterwards, 
certain  townships  which  had  made  subscriptions  to  the  capital 
stock  of  the  company,  became  parties  complainant.  A  brief 
history  of  the  company  is  given,  from  which  it  appears  it  was 
organized  under  the  act  of  the  General  Assembly  of  this 
State,  passed  in  1867,  and  as  amended  by  the  act  of  1869. 
A  large  amount  of  local  municipal  subscriptions,  amounting 
in  the  aggregate  to  about  $600,000.  had  been  procured  by  the 
efforts  of  the  directors,  from  counties  and  townships  along 
the  line  of  the  proposed  road.  Interest-bearing  bonds  were 
issued  by  the  municipalities  making  the  subscriptions,  nom- 
inally in  payment  of  such  subscriptions  to  the  capital  stock 
of  the  company,  but  in  fact  to  aid  in  the  construction  of  the 
road,  and  without  which  it  appears  the  road  could  not  have 
been  built.  With  these  municipal  bonds  to  aid  the  enterprise, 
the  directors  were  able  to  effect  a  contract  with  what  is  called 
the  ''Morgan  Improvement  Company,"  under  which  the  rail- 
road was  finally  completed,  and  from  which  the  company 
afterwards  received  aid  in  procuring  the  rolling  stock  and 
equipment. 

The  Morgan  Improvement  Company  seems  to  have  been  a 
company  organized  in  the  interest  of  the  Pennsylvania  Cen- 
tral Railroad  Company,  and  was  controlled  chiefly  by  persons 
concerned  in  the  management  of  that  company.  Propositions 
had  been  made  by  the  Giltnan,  Clinton  and  Springfield  Rail- 
road Company  to  the  Pennsylvania  Central  Railroad  Com- 
pany, to  furnish  aid  to  construct  its  road.  Those  propositions 
afterwards  became  the  basis  of  a  contract  with  the  Morgan 
Improvement  Company,  by  which  the  latter  company  obli- 
gated itself  to  furnish  the  funds  necessary  to  build  the  road, 
and  to  furnish  the  iron  rails  with  which   to  lav  the  track,  on 
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the  terms  and  under  the  limitations  in  the  contract  stated. 
The  proposition  submitted  by  the  Gilman,  Clinton  and  Spring- 
field Railroad  Company  to  the  Pennsylvania  Central  Rail- 
road Company,  in  substance  was,  if  the  latter  company,  or  a 
construction  company  in  its  interest,  would  construct  and 
equip  its  road,  it  would  pay  $6000  per  mile  in  bonds  of  coun- 
ties and  townships  along  the  line  of  the  road,  and  issue  cou- 
pon bonds  in  amount  thereafter  to  be  agreed  upon,  not 
exceeding  $25,000  per  mile,  bearing  interest  at  the  rate  of 
ten  per  cent  per  annum,  and  to  be  secured  by  a  mortgage,  as 
provided  in  the  charter.  It  was  also  further  proposed  to 
lease  the  road,  when  completed,  to  the  Pennsylvania  Central 
Railroad  Company  for  a  period  of  ninety-nine  years,  at  $1 
per  year,  provided  such  lease  could  be  made  without  preju- 
dice to  the  rights  of  parties  holding  the  company's  bonds. 
The  further  proposition,  made  on  a  subsequent  day,  had 
reference  to  procuring  the  right  of  way  along  the  line,  and 
suitable  depot  grounds. 

The  contract  further  bound  the  Gil  man,  Clinton  and 
Springfield  Railroad  Company  to  issue  certificates  of  stock 
for  the  remainder  of  the  capital  stock  not  taken,  being  of  the 
nominal  value  of  $1,400,000,  to  be  delivered  to  the  Pennsyl- 
vania Central  Railroad  Company,  to  be  held  in  escrow,  and 
to  be  delivered  to  the  Morgan  Improvement  Company,  as 
provided  by  the  resolution  passed  by  the  directors  on  the  7th 
of  December,  1869,  which  was  made  a  part  of  the  contract. 
It,  was  stipulated  the  contract  was  not  to  be  binding  on  the 
Morgan  Improvement  Company  if  any  change  should  be 
made  in  the  board  of  directors  or  officers  of  the  railroad  com- 
pany without  its  consent  or  approval.  The  Gilman,  Clinton 
and  Springfield  Railroad  Company  was  also  to  execute  mort- 
gage bonds  for  $2,000,000,  bearing  seven  per  cent  interest, 
to  be  deposited  with,  and  held  in  escrow  by,  the  Pennsylvania 
Central  Company,  and  to  be  delivered  in  accordance  with  the 
resolution  of  December  7,   1869,  made  part   of  the  contract. 
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Tlie  contract  hears  date  the  20th  day  of  May,  1870,  was 
ratified  by  the  directors  of  the  railroad  company,  at  a  meeting- 
held  on  the  7th  of  June  next  following,  was  afterwards  sub- 
mitted  to  a  meeting  composed  of  the  stockholders,  and  seems 
to  have  been  approved  by  them. 

In  September,  1870,  Mr.  Melvin,  a  director  of  the  Gilman, 
Clinton  and  Springfield  Railroad  Company,  and  president  of 
the  company,  Mr  Black,  another  director,  and  Mr.  Williams, 
who  afterwards  was  appointed  a  director  by  the  Governor, 
all  became  members  of  the  Morgan  Improvement  Company, 
each  paying  for  a  share  of  the  value  of  $50,000.  The  fact 
the  president  of  the  company  and  other  directors  became 
stockholders  in  the  Morgan  Improvement  Company,  it  is 
charged  in  the  bill,  invalidated  the  construction  contract.  It 
is  the  principal  ground  on  which  the  right  to  relief  is  predi- 
cated. The  misappropriation  of  the  funds  of  the  company 
is  attributed  to  this  principal  fact,  as  having  been  done  with 
a  view  to  the  personal  aggrandizement  of  the  directors  who 
had  become  members  of  the  Morgan  Improvement  Company, 
and  a  majority  of  the  stock  of  the  company  had  been  issued 
to  that  company  with  a  view  to  secure  the  perpetual  control 
of  the  affairs  of  the  railroad  company.  The  other  principal 
allegation  of  the  bill  is,  the  directors  were  about  to  lease  the 
road  to  the  Pennsylvania  Company  for  a  period  of  nine  hun- 
dred and  ninety-nine  years,  on  condition  the  lessee  would 
secure  certain  bonds,  and  pay  a  large  indebtedness  owing  by 
the  Gilman,  Clinton  and  Springfield  Railroad  Company  to 
the  Morgan  Improvement  Company. 

The  bill  asked  for  a  decree  establishing  the  fraudulent 
character  of  the  construction  contract;  that  the  directors, 
who  had  received  profits  under  the  contract,  or  from  work  on 
the  line  of  the  road,  might  be  ordered  to  pay  the  same  to  the 
railroad  company;  that  the  stock  issued  to -the  Morgan  Im- 
provement Company  might  be  cancelled;  that  certain  income 
bonds,  about  to  be  issued  by  the  railroad  company,  be  declared 
void,  and  that  the  lease  prepared  by  the  directors,  and  sub- 
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mitted  to  the  Pennsylvania  Company,  be  declared  null  and 
void,  and  that  the  latter  company  be  enjoined  from  claiming 
any  rights  thereunder. 

The  court,  in  accordance  with  the  prayer  of  the  bill,  ap- 
pointed a  receiver  pending  the  litigation,  and,  on  the  final 
hearing,  rendered  a  decree  declaring  the  contract  between  the 
Oilman,  Clinton  and  Springfield  Railroad  Company  and  the 
Morgan  Improvement  Company  fraudulent  in  law,  and  hence 
void;  and  also  declaring  stock  issued  to  the  Morgan  Improve- 
ment Company  to  be  illegal,  and  that  it  be  surrendered  up  to 
be  cancelled  ;  also,  restraining  the  Gilman,  Clinton  and  Spring- 
field Railroad  Company  from  leasing  its  road  to  the  Pennsyl- 
vania Company  without  the  written  consent  of  each  stock- 
holder, and,  among  other  things,  by  an  interlocutory  order, 
referred  the  cause  to  the  master  to  take  and  state  an  account 
between  the  Morgan  Improvement  Company  and  the  Gilman, 
Clinton  and  Springfield  Railroad  Company.  No  account  has 
vet  been  taken,  but  from  that  part  of  the  decree  which  settles 
definitely  the  rights  of  the  parties,  the  railroad  company  and  the 
Morgan  Improvement  Company  have  prosecuted  this  appeal. 

Messrs.  Harvey  &  Woecott,  for  the  appellant. 
Mr.  L.  Weedon,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

The  directors  of  the  railroad  company  had  abandoned  any 
intention  they  may  have  had,  before  this  bill  was  filed,  to 
lease  the  road  to  the  Pennsylvania  Company,  without  the  con- 
sent of  the  stockholders,  having  been  advised  they  had  no 
such  authority  under  the  charter  of  the  company.  It  was, 
therefore,  unnecessary  to  enjoin  the  making  of  a  lease  of  the 
railroad  without  the  written  consent  of  each  stockholder, 
which  the  evidence  shows  the  directors  had  no  purpose  to 
do.  With  the  written  consent  of  all  the  directors,  it  would 
have  been  as  lawful   before  as  after  the  decree  to  make  the 
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lease.     The  decree  conferred  no  new  powers  on  the  directors, 
nor  imposed  any  new  restrictions  not  previously  existing. 

The  contract,  which  it  is  sought  to  have  declared  void,  had 
been  performed,  in  all  its  essential  features,  long  before  this 
bill  was  filed.  The  Morgan  Improvement  Company  had  fur- 
nished the  necessary  funds  and  the  iron  rails,  under  the  con- 
tract, with  which  the  railroad  company  had  completed  its  line 
of  road,  and  had  equipped  it  with  the  usual  rolling  stock,  of 
a  superior  quality.  The  municipal  bonds,  of  the  value  of 
1600,000,  and  the  $2,000,000  bonds,  secured  by  first  mort- 
gage, had  been  delivered,  and  had  been  sold,  and  the  funds 
realized  used  in  the  construction  of  the  road.  No  doubt, 
these  securities  have  long  since  passed  into  the  hands  of  third 
parties,  and  can  not  be  directly  affected  by  this  litigation. 

The  evidence  in  this  record,  so  far  from  showing  the  direc- 
tors, who  were  members  of  the  Morgan  Improvement  Com- 
pany, made  any  profit  out  of  the  transaction,  shows  a  positive 
loss.  There  are,  however,  some  assets  belonging  to  the  Com- 
pany, but  whether  anything  will  eventually  be  realized,  is  a 
matter  of  serious  doubt.  On  the  theory,  however,  the  con- 
tract with  the  Morgan  Improvement  Company  was  illegal,  as 
being  interdicted  by  a  sound  public  policy,  complainants  are 
entitled  to  have  an  account  taken  of  profits,  if  any  were 
realized,  against  the  participating  directors. 

It  is  apparent,  the  only  issue  of  any  moment,  as  the  case 
now  conies  before  us,  is,  whether  complainants  are  entitled 
to  have  the  stock  issued  to  the  Morgan  Improvement  Com- 
pany declared  illegal,  and  to  have  a  decree  that  the  same  be 
surrendered  up  to  be  cancelled.  While  the  principles  under- 
lying the  decision  of  this  question  are  of  the  gravest  import- 
ance, the  subject  matter  of  the  present  litigation  can  be  of 
but  little  value  to  any  one,  for  the  reason  the  evidence  is  con- 
clusive the  stock  has  no  considerable,  if  any  real,  value. 

But  the  question  for  decision  depends  mainly  upon  the 
question,  whether  the  construction  contract  between  the  rail- 
road  company  and    the    Morgan    Improvement   Company    is 
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fraudulent  in  law.  It  is  conceded,  upon  the  determination  of 
this  question  all  other  questions  are  collateral  and  dependent. 

The  court  did  not,  by  its  decree,  find  there  was  any  fraud, 
in  fact,  in  the  making  of  the  construction  contract  with  the 
Morgan  Improvement  Company.  Indeed,  the  evidence  would 
not  justify  any  such  finding.  The  subject  of  anv  director 
taking  stock  in  that  company  had  not  been  suggested  before 
the  making  of  the  contract.  The  first  mention  of  it  was  made 
to  Mr.  Melvin.  on  the  same  day,  but  after  the  contract  had 
been  signed.  Mr.  Williams  was -not  then  a  director.  With 
one  exception,  the  directors  all  thought  the  contract  was  the 
most  favorable  one  that  could  be  obtained.  The  stockholders' 
meeting,  to  which  it  was  submitted,  was  well  satisfied  with 
it,  and,  by  a  unanimous  vote,  passed  a  resolution  of  thanks 
to  the  board  of  directors  for  having  procured  it.  When  the 
matter  was  first  mentioned  to  complainant  Kelly,  he  expressed 
the  belief  it  was  a  favorable  contract.  There  can  be  no  doubt, 
the  contract  with  the  Morgan  Improvement  Company  was 
entered  into  with  the  utmost  good  faith.  No  fraud,  in  fact, 
existed,  nor  was  any  contemplated  by  the  directors  of  the  rail- 
road company. 

The  vital  question  is.  whether  it  was  lawful  for  any  num- 
ber of  the  directors  of  the  railroad  company  to  become  mem- 
bers and  stockholders  in  the  Morgan  Improvement  Company, 
with  whom  they  had  a  construction  contract.  Whether  the 
contract  was  originally  valid,  is  not  now  an  important  subject 
of  inquiry;  for  if  it  was  illegal  for  the  directors  to  become 
members  of  the  construction  company,  and  participate  in  the 
profits,  if  any  should  be  realized,  that  fact  would  establish  a 
right  in  complainants  to  have  an  account  taken,  as  clearly  as 
though  the  contract,  in  the  first  instance,  was  unlawful.  The 
same  conclusion  would  inevitably  follow,  and  the  result,  so 
far  as  the  participating  directors  are  concerned,  would  be  the 
same. 

We  are  inclined  to  adopt  the  latter  view,  viz:  that  no  direc- 
tor could   rightfully  become  a  member  of  the  improvement 
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company,  with  whom  the  railroad  company  had  a  contract  to 
furnish  the  means  with  which  to  build  the  road,  with  a  view 
to  share  in  the  profits,  and  that  if  any  gains  should  be  real- 
ized in  the  enterprise,  they  would  belong  to  the  railroad  com- 
pany, upon  the  equitable  principle  which  forbids  the  trustee, 
or  person  acting  in  a  fiduciary  capacity,  from  speculating  out 
of  the  subject  of  the  trust.  It  was  not  alone  to  facilitate  the 
enterprise  in  which  they  were  engaged  the  directors  became 
members  of  the  construction  company,  although  it  does  ap- 
pear that  fact  gave  increased  confidence  to  the  contractors 
doing  the  labor,  that  they  would  ultimately  get  their  pay. 
The  sole  object  of  becoming  members  and  stockholders  in 
that  company  was  to  realize  gains.  The  duties  devolving  on 
a  director  of  the  railroad  company  were  in  antagonism  with 
his  interest  and  relation  to  the  improvement  company.  What 
might  be  to  the  advantage  of  one  company  might  be  detri- 
mental to  the  best  interests  of  the  other.  A  reference  to  the 
terms  of  the  contract  will  make  this  view  apparent. 

The  railroad  company  had  in  charge  the  actual  construc- 
tion and  superintendence  of  the  building  of  the  road.  It 
was  its  duty,  under  the  contract,  to  let  all  contracts  for 
grading,  bridging  and  laying  the  track,  subject  only  to  the 
approval  of  the  improvement  company.  In  any  event,  the 
latter  company  was  to  have  an  agreed  sum  for  every  mile  of 
track.  Its  interests  would  be  to  get  the  work  done  as  cheap 
as  possible.  On  the  other  hand,  it  was  the  duty  of  the  direc- 
tors to  secure  the  construction  of  a  good  road,  at  whatever 
the  increased  cost  might  be. 

In  this  connection  it  may  be  noted,  as  showing  the  incon- 
sistent relations  assumed  by  the  directors,  that  the  contract 
obligated  the  railroad  company  to  issue  to  the  Morgan  Im- 
provement Company  the  balance  of  the  untaken  stock,  which 
was,  in  fact,  a  majority  of  all  the  stock  of  the  company.  It 
is  admitted  the  stock  was  assigned  with  the  avowTed  purpose 
of  giving  to  the  improvement  company  the  control  of  the 
affairs  of  the  railroad  company,  that  no  changes  should  be 
28— 77th  III. 
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made  of  its  officers,  or  new  directors  elected,  without  its  con- 
sent and  approval.  The  reason  assigned  for  it  is,  the  stock 
was  of  no  real  value,  and  the  construction  company  could 
not  be  induced  to  take  hold  of  the  work  unless  it  had  a  con- 
trolling- interest  in  the  stock.  It  was  expressly  provided,  the 
contract  was  not  to  be  binding  upon  the  Morgan  Improve- 
ment Company,  if  any  change  should  be  made  in  the  board 
of  directors  or  officers  of  the  railroad  company  without  its 
consent  or  approval. 

The  directors  of  a  railroad  company  are,  in  an  important 
sense,  regarded  as  trustees  for  the  stockholders,  and  it  would 
be  a  breach  of  duty  to  transfer  that  trust;  to  assume  obliga- 
tions inconsistent  with  that  relation;  to  place  themselves  in 
opposition  to  the  interests  of  the  stockholders,  or  in  snch 
position  where  their  own  individual  interests  would  prevent 
them  from  acting  for  the  best  interests  of  those  they  repre- 
sent. The  rule  is  the  same  that  applies  to  all  persons  acting 
in  anv  fiduciary  capacity  that  requires  the  utmost  fidelity  to 
the  interests  of  the  cestui  que  trust.  The  rule,  in  its  general 
sense,  embraces  every  relation  in  which  there  may,  by  any 
possibility,  arise  a  conflict  between  the  duty  to  the  person 
with  whom  the  trustee  is  dealing,  or  on  whose  account  he  is 
acting,  and  his  own  individual  interest.  "  It  acts/'  as  is  well 
expressed  by  Mr.  Justice  WayxjG,  "  not  on  the  possibility 
that,  in  some  cases,  the  sense  of  that  duty  may  prevail  over 
the  motives  of  self-interest,  but  it  provides  against  the  prob- 
ability, in  many  cases,  and  the  danger,  in  all  cases,  that  the 
dictates  of  self-interest  will  exercise  a  predominant  influence, 
and  supersede  that  of  duty."  Michoud  v.  Gerod,  4  How.  503. 
It  may  be  added,  the  rule  stands  on  the  obligation  which 
a  party  owes  to  himself  and  his  principal,  that  forbids  him 
to  assume  a  position  which  would  ordinarily  excite  a  conflict 
between  his  individual  interest  and  a  faithful  discharge  of  his 
fiduciary  duties.  It  operates  to  restrain  all  agents  or  trustees, 
public  or  private.  The  inquiry  is  not  whether  the  contract  the 
trustee  has  made  is  the  best  that  could  have  been  made  for  the 
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cestui  que  trust,  or  whether  it  is  fraudulent  in  fact.  So  strictly 
is  this  principle  adhered  to,  that  no  question  is  allowed  to  be 
raised  as  to  fairness  of  the  contract.  The  principle  has  a 
broader  scope.  The  law  has  absolutely  inhibited  the  agent  or 
trustee  from  placing  himself  in  a  position  where  his  own  pri- 
vate interests  would  naturally  tend  to  make  him  neglectful 
of  his  obligations  to  his  principal,  or  where  his  position  would 
afford  him  an  opportunity  to  speculate  in  the  trust  property. 
Accordingly,  it  is  not  indispensable  there  should  be  actual 
injury  before  the  act  of  the  trustee  will  be  declared  void,  as 
being  interdicted  by  the  policy  of  the  law.  The  cestui  que 
trust  has  his  election.,  to  ratify  the  act  of  the  trustee,  and 
insist  upon  all  the  advantage  of  it,  or  disaffirm  it  in  toto,  as 
shall  be  most  to  his  interest.  The  People  v.  The  ToumsJiip 
Board,  11  Mich.  222;  F.  find  P.  M.  By.  Co.  v.  Dewey,  14 
Mich.  477;  Aberdeen  By.  Co.  v.  Blackie,  1  M'Queen  R.  461  ; 
E.  and  N.  A.  Ry.  Co.  v.  Poor,  59  ib.  277;  Hoffman  Steam  Coal 
Co.  v.  Cumberland  Coal  and  Iron  Co.  16  Md.  456;  Cumberland 
Coed  Co.  v.  Sherman,  30  Barb.  553. 

The  principles  stated  are  applicable  to  the  case  at  bar. 
Originally,  the  contract  with  the  Morgan  Improvement  Com- 
panv  may  have  been  one  the  directors  could,  with  propriety, 
make,  but  a  director  of  a  railroad  company  can  not  make  a 
contract  on  behalf  of  the  company  in  which  he  reserves  a 
private  interest,  nor  can  h.e  subsequently  become  interested  in 
its  execution  with  a  view  to  participate  in  the  profits  of  the 
contract.  Either  act  will  render  the  contract  void,  at  the  / 
election  of  the  cestui  que  trtist. 

It  is  not  contested  the  president  of  the  railroad  company, 
and  two  of  the  directors,  after  the  making  of  the  contract 
with  the  Morgan  Improvement  Company,  became  stockhold- 
ers in  that  company,  with  the  expectation  of  personal  gains. 
Their  interest  was  acquired  before  the  contract  was  performed, 
and.  during  all  the  time  it  was  being  performed,  they  still  re- 
tained their  position  as  directors  of  the  railroad  company,  and 
continued  to  act  in  its  behalf.     This  thev  could  not  rightfully 
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do.  It  is  no  matter  it  may  have  been  really  to  the  advantage 
of  the  railroad  company,  and  that  no  fraud,  in  fact,  was  in- 
tended. It  was  a  breach  of  duty  they  owed  to  the  stockhold- 
ers, for  whom  they  were,  in  a  most  important  sense,  trustees, 
and  any  one  interested  would  be  entitled  to  have  an  account 
of  the  gains  and  profits  taken,  if  any  should  be  realized 
under  it. 
^  But  the  most  objectionable  feature  of  the  contract  is  that 
C  provision  before  alluded  to,  which  obligates  the  railroad  com- 
.  pany  to  transfer  to  the  Morgan  Improvement  Company  a  ma- 
jority of  the  stock,  for  the  purpose  of  giving  to  the  latter 
company  the  entire  control  of  the  affairs  of  the  railroad  com- 
pany. The  certificates  of  stock  seem  to  have  been  issued  gra- 
tuitously, and  to  a  private  company,  in  w.hich  the  president 
and  two  of  the  directors  of  the  railroad  company  had  a  direct 
pecuniary  interest. 

A  court  of  equity  will  not  sanction  such  a  contract.  It  is 
a  palpable  misappropriation  of  trust  property  to  private  pur- 
poses. It  was  said  by  this  court,  in  The  People  v.  Logan  Co. 
63  111.  374,  if  the  railroad  gratuitously  gave  away  its  stock, 
"or  if  it  was  given  for  the  fraudulent  purpose  of  depriving 
(  the  stockholders  of  dividends,  or  of  destroying  the  value  of 
their  shares,  or  to  prevent  them  from  exercising  their  legal 
power  of  control  over  the  road,  in  the  election  of  directors  or 
otherwise,  then  equity  would,  no  doubt,  afford  relief."  The 
cases  are  sufficiently  analogous  to  make  the  principle  of  the 
latter  case  conclusive  of  the  one  at  bar. 

In  this  case,  certificates  of  stock  to  the  amount  of  $1,400,- 
000,  being  a  majority  of  all  the  stock,  have  been  issued  with- 
out any  real  consideration,  with  the  evident  purpose  to  deprive 
r  the  other  stockholders  of  any  influen.ce  in  the  election  of 
directors,  or  in  the  management  of  the  affairs  of  the  com- 
pany. It  is  of  no  consequence  the  stock  may  have  been,  and 
still  is,  of  no  real  value.  The  principle  is  the  same,  and  is 
not  affected  by  any  such  consideration.  The  untaken  stock 
was  trust  property  in  the   hands  of  the  directors,  which  they 
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had  no  authority  to  bestow  gratuitously  upon  themselves  or' 
others,  with  a  design  to  deprive  bona  fide  stockholders  of  their  . 
just  influence  in  the  management  of  the  affairs  of  the  rail- 
road company.  Whatever  may  have  been  the  motive,  the 
disposition  of  the  stock  was  such  the  directors  could  not 
rightfully  make,  and  the  court  properly  decreed  it  should  be 
cancelled. 

The  ratification  of  the  contract  between  the  railroad  com- 
pany and  the  Morgan  Improvement  Company  by  the  stock- 
holder.-^ meeting,  insisted  upon,  constitutes  no  obstacle  to  the  x 
relief  sought.  Whatever  was  done  at  that  meeting  was  not 
done  with  a  full  knowledge  of  all  the  facts.  It  was  not  then 
known  the  president  and  two  of  the  directors  would  become 
members  of  the  Morgan  Improvement  Company,  with  whom 
the  contract  had  been  concluded.  Had  this  important  fact 
been  known,  it  might  have  changed  the  conclusion  of  the 
stockholders.  No  ratification  will  estop  the  principal,  unless 
he  has  been  made  aware  of  all  the  material  facts  and  circum- 
stances  of  the  transaction  that  would  in  any  way  influence 
his  mind  or  affect  the  value  of  the  contract.  Hoffman  Steam 
Coal  Co.  v.  Cumberland  Coal  and  Iron  Co.  supra-,  Cockerell  v. 
Cholmelly,  1  Russ.  &  Mylne,  418. 

Conceding  the  fact  the  stockholders  consented  to  the  orig- 
inal contract,  there  is  no  pretence  they  consented  the  presi-  * 
dent  and  any  number  of  the  directors  might  become  interested 
in  the  contract,  and  participate  in  the  profits.  Suspicion 
would  have  been  aroused  at  once,  had  this  fact  been  made 
known.  It  is  an  important  consideration,  and  is  that  which 
renders  the  contract  invalid  as  against  any  stockholder  whose 
interest  may  be  affected. 

There  is  nothing  in  the  point,  complainants  have  not  as- 
serted their  rights  in  what  is  called  "apt  time."  No  unrea- 
sonable delay  was  suffered,  nor  have  the  rights  of  third  par- 
ties intervened  so  as  to  prevent  relief.  ' 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


438  The  People  ex  rel.  v.  Cass  Coukty.        [Jan.  T. 

Syllabus. 


The  People  ex  rel.  The  Springfield  and  Illinois 
Southeastern  Railway  Co.,  for  use,  etc. 

V. 

The  County  Board  of  Cass  County. 

1.  Municipal  subscription — when  discretionary  after  note  authorizing. 
If  the  vote  of  a  county  is  in  favor  of  a  corporate  subscription  to  a  railway 
company,  under  a  charter  authorizing  a  subscription  in  like  manner  and 
with  the  like  effect  as  is  provided  in  the  "act  to  provide  for  a  general 
system  of  railroad  incorporations,"  approved  November  5,  1849,  and  acts 
amendatory  thereof,  the  county  authorities  will  have  a  discretion  either 
to  make  or  withhold  the  subscription,  as  the  interests  of  the  county  shall 
seem  to  be  best  subserved,  and  they  can  not,  by  mandamus,  be  compelled 
to  make  the  subscription. 

2.  But  if  the  charter  or  law  under  which  an  election  is  held,  resulting 
in  a  majority  vote  in  favor  of  the  subscription,  is  peremptory,  and  leaves 
no  discretion  in  the  county  authorities  in  regard  to  making  the  subscrip- 
tion, mandamus  will  lie  to  enforce  the  making  of  the  same. 

3.  Same — -power  of  county  dependent  on  vote.  Without  an  affirmative 
vote  of  the  people,  the  authorities  of  a  county  have  no  power  whatever  to 
make  any  contract  binding  on  the  county  in  regard  to  a  subscription  to  a 
railway  company;  and  a  vote,  coupled  with  conditions  that  the  road  shall 
be  located  at,  a  designated  place,  and  that  the  subscription  shall  not  be 
paid  until  the  road  is  constructed,  does  not  make  a  contract  to  subscribe 
when  the  conditions  are  performed.  If  the  county  authorities  have  a  dis- 
cretion to  subscribe  on  a  vote  without  conditions,  the  annexing  of  condi- 
tions will  not  deprive  them  of  its  exercise. 

4.  Same — offers  held  out,  on  the  faith  of  which  the  company  acts.  Coun- 
ties having  no  power  to  contract  with  a  railway  company  to  subscribe  to 
its  capital  stock,  except  when  authorized  by  a  vote  of  the  people,  it  fol- 
lows that  the  county  authorities  can  not  hold  out  any  offer  to  such  a  com- 
pany, prior  to  any  vote,  upon  which  the  company  has  a  right  to  rely. 

5.  Same — agreement  to  subscribe.  An  agreement  on  the  part  of  a  county 
to  continue  a  pending  suit,  and  in  case  a  vote  is  carried  to  take  stock  in 
a  railway  company  in  addition  to  the  sum  previously  voted,  and  the  same 
is  subscribed,  the  suit  shall  be  dismissed,  is  no  agreement  or  pledge  to 
make  the  additional  subscription,  if  the  vote  is  carried. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane;  Judge  presiding. 
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This  was  a  petition  for  a  mandamus,  filed  by  the  Springfield 
and  Illinois  Southeastern  Railway  Company,  for  the  use  of 
Cutler,  Dodge  &  Co.,  against  the  board  of  county  commis- 
sioners of  Cass  county.  The  opinion  sufficiently  states  the 
facts  of  the  case.  The  cause  was  originally  brought  in  the 
circuit  court  of  Cass  county,  and  the  venue  changed  to  San- 
gamon county,  where  the  application  was  denied. 

Mr.  G.  Poeeard,  and  Mr.  T.  W.  Ewart,  for  the  appel- 
lants. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  ap- 
pellees. 

Mr.   Justice   Scholfield    delivered   the    opinion   of  the 

Court: 

Unless  it  appears  the  board  of  county  commissioners  were 
under  legal  obligation  to  issue  and  deliver  to  the  relator  the 
$50,000  of  county  bonds,  it  must  be  conceded  the  judgment 
will  have  to  be  affirmed. 

If  such  legal  obligation  exists,  it  is  by  reason  of  the  vote 
of  the  15th  of  February,  1870,  in  favor  of  the  subscription, 
for,  since  that  vote,  neither  the  county  court,  nor  the  board 
of  county  commissioners,  its  legal  successor,  has  made  any 
subscription  to  the  capital  stock  of  the  relator,  or  entered 
into  any  contract  with  it,  professing  to  bind  the  county  to 
make  such  subscription. 

By  the  tenth  section  of  the  charter  of  the  Pana,  Spring- 
field and  Northwestern  Railroad  Company  (Private  Laws  of 
181)5,  vol.  2,  p.  196),  it  is  provided,  " cities  and  counties  shall 
be  entitled  to  subscribe  for  stock  in  said  company,  in  like 
manner  and  with  like  effect"  as  is  provided  in  the  "  act  to 
provide  for  a  general  system  of  railroad  incorporations,"  ap- 
proved November  5,  1849,  and  acts  amendatory  thereof.  The 
election  at  which  the  vote  in  favor  of  the  subscription  was 
given,  was  held  under  and  by  virtue  of  this  authority.  This 
court  held,  in  People  ex  rel.  P.  and  O.  R.  R.  Co.  v.  The  County 
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of  Tazewell  et  ah  22  111.  147,  where  a  vote  had  been  given  in 
favor  of  subscription  to  the  capital  stock  of  a  railroad  com- 
pany, under  the  provisions  of  the  same  law,  the  authorities 
representing  the  county  have  a  discretion  either  to  make  or 
withhold  the  subscription,  as  the  interests  of  the  county  shall 
seem  to  be  best  subserved,  and  that  they  can  not  be  compelled, 
by  mandamus,  to  make  the  subscription. 

In  a  more  recent  case,  The  People  ex  rel.  v.  Logan  Comity, 
63  111.  377,  where  the  language  of  the  charter,  under  which 
there  was  an  election  and  a  majority  vote  in  favor  of  sub- 
scription, was  peremptory,  and  left  no  discretion  in  the  county 
authorities  in  regard  to  making  the  subscription,  it  was  held 
mandamus  would  lie  to  enforce  the  making  of  the  subscrip- 
tion. 

There  is  no  conflict  between  these  cases,  the  latter  being, 
solely  governed  by  the  peculiar  language  of  the  charter,  and, 
therefore,  wholly  inapplicable  to  the  present  case.  The  Taze- 
well county  case  was  incidentally  referred  to,  with  approval, 
in  People  v.  Duteher,  56  111.  145;  and,  having  carefully  re- 
examined the  reasoning  by  which  it  is  sustained,  we  see  no 
cause  to  depart  from  its  conclusions,  or  to  modify  or  qualify 
the  language  of  the  opinion. 

A  distinction  is  attempted  to  be  taken  between  that  case 
and  the  present,  in  this:  the  subscription  there  authorized 
was  absolute,  while  here  it  is  conditional;  there,  nothing  was 
done  upon  the  faith  of  the  vote,  while  here,  the  relator,  rely- 
ing upon  the  vote  as  a  proposition  presented  to  it  by  the 
county,  borrowed  money  and  constructed  a  number  of  miles 
of  its  road,  upon  the  faith  of  it. 

Without  the  vote,  the  board  of  county  commissioners  would 
have  had  no  power  whatever,  as  this  court  has  frequently  held, 
to  make  any  contract  binding  the  county  in  regard  to  such 
subscription.  The  vote,  then,  merely  invests  the  board  with 
the  requisite  power  to  contract;  and  if  it  is  subject  to  condi- 
tions, the  power  conferred,  instead  of  being  general,  is  special, 
and  limited  by  the  conditions.      In  the  Tazewell  county  case, 
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it  was  said:  "The  company  was  no  party  to  this  vote,  and 
has  no  more  right  to  insist  upon  the  execution  of  the  power 
thus  delegated  than  it  would  in  case  an  individual  were  to 
authorize  an  agent  to  subscribe  for  stock  in  the  road,  and 
who  should  refuse  to  exercise  the  power  for  his  principal." 
Extending  the  illustration  to  the  present  case,  could  it  make 
any  difference  whether  the  agent's  authority  was  general  or 
special?  If  the  agent  is  limited  by  his  authority  to  subscribe 
for 'ten  shares  of  stock  in  a  railroad,  upon  condition  of  its  line 
being  located  at  a  designated  place,  for  which  payment  is  to 
be  made  when  it  shall  have  been  constructed  on  such  loca- 
tion, would  this,  of  itself,  make  a  contract  between  the  prin- 
cipal and  the  railroad  company,  notwithstanding  the  agent 
should  refuse  to  exercise  his  power  by  making  the  subscrip- 
tion? Surely  not.  Why,  then,  shall  a  vote,  merely  confer- 
ring authority  upon  a  county  board  to  make  a  subscription 
subject  to  conditions,  be  held  a  contract? 

The  only  difference  we  perceive,  material  to  this  question, 
between  a  general  and  conditional  authority,  is,  that  the  one 
allows  to  the  board  more  discretion  than  the  other.  But 
because  the  board  have  less  discretion,  where  the  vote  bv 
which  they  are  empowered  to  act  imposes  conditions,  than 
where  it  does  not,  it  does  not  follow  they  have  no  discretion, 
and  may  not,  if  in  their  opinion  the  interests  of  the  county 
require  it,  refuse  to  act.  What  maV  be  said  in  favor  of  their 
right  to  refuse  to  act  in  the  one  case,  must  apply  in  the  other. 

An  oiler  can  not  be  held  out,  upon  the  faith  of  which 
another,  by  acting,  may  acquire  a  right  to  have  it  performed, 
save  by  those  who  have  the  legal  right  to  contract.  A  eountv, 
except  when  so  specially  authorized  by  statute,  can  not  con- 
tract through  the  electors  of  the  county  alone,  either  by  the 
assistance  of  the  ballot-box.  or  otherwise.  In  counties  under 
township  organization,  the  board  of  supervisors,  and  in  coun- 
ties not  under  township  organization,  the  board  of  eountv 
commissioners,  are,  alone,  the  agencies  by  and  through  which 
the  law  has  provided  counties  shall  contract  in  respect  to  sub- 
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scribing  to  the  capital  stock  of  railroad  companies.  The 
board  of  county  commissioners  of  Cass  county,  never  having 
subscribed  for  the  capital  stock  of  the  relator,  nor  entered 
into  any  contract  binding  the  county  to  do  so,  it  follows  no 
offer  was  held  out  to  the  relator  upon  the  faith  of  which  it 
was  authorized  to  act.  In  reiving  upon  the  vote  at  the  elec- 
tion, it  trusted  to  a  mere  naked  power,  and  nothing  more. 

We  do  not  consider  the  fact  that,  by  the  terms  of  the  con- 
dition upon  which  the  subscription  was  authorized  to  be 
made,  no  subscription  could  be  made  until  the  road  was 
permanently  located  through  the  towns  of  Ashland  and  Vir- 
ginia to  Beardstown.  as  at  all  ir  portant.  If  the  relator  was 
not  willing  to  wait  until  this  was  done,  and  take  the  chances 
of  getting  the  subscription,  it  should  have  obtained  a  con- 
tract binding  the  county  that  the  subscription  would  then 
be  made.  Its  action  has  been  purely  voluntary,  and  if  it 
trusted  unwisely,  it  must  suffer  the  consequences. 

But  it  is  argued,  even  if  the  county  authorities  had  a  dis- 
cretion, it  was  exercised  in  favor  of  the  relator  by  a  pledge 
made  before  the  election  was  called. 

How  the  county  could  be  bound  by  the  acts  of  those  who 
then  had  no  authority  to  act,  is  not  explained:  but,  waiving 
this,  we  think  the  position  is  not  sustained   by  the  evidence. 

The  pledge  to  make  the  subscription,  claimed  to  have  been 
given  before  the  election  was  called,  upon  which  relator 
relies,  is  in  the  nature  of  a  stipulation,  made  and  filed  in  a 
suit  pending  in  this  court,  in  reference  to  a  subscription  of 
$75,000,  claimed  to  have  been  made  by  the  county  to  the 
capital  stock  of  the  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Company,  and,  omitting  the  caption  and  signatures, 
is  in   these   words  : 

';  It  is  hereby  agreed,  that  said  cause  shall  stand  continued 
until  the  next  term  of  said  court;  and  in  case  the  people  of 
Cass  county,  before  the  next  term  of  said  Supreme  Court, 
shall  vole  to  take  $50,000  stock  in  the  Pana,  Springfield  and 
Northwestern    Railroad,  in   addition    to  the  stock    heretofore 
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voted  to  be  taken  in  said  road,  by  said  Cass  county,  and  if 
said  stock  to  be  voted  for  shall  be  subscribed  by  said  county, 
then,  at  the  next  term  of  said  Supreme  Court,  the  appeal  in 
this  cause  shall  be  dismissed,  and  no  writ  of  error  shall  be 
prosecuted  in  this  suit.  But  if  said  county  of  Cass,  State  of 
Illinois,  fails  to  vote  to  take  said  amount  of  stock,  and  to 
subscribe  for  the  same,  before  said  next  term,  the  cause  shall 
stand  for  trial  at  the  said  next  term  of  this  court." 

How  this  can  be  held  to  be  an  agreement  that  the  sub- 
scription shall  be  made,  we  fail  to  comprehend.  It  is  pro- 
vided what  shall  be  done  if  the  subscription  is  made,  but 
there  is  no  undertaking  to  make  the  subscription.  The 
subscription  not  having  been  made,  the  appeal  ought  not  to 
have  been  dismissed  ;  but  if  it  was  dismissed,  the  terms  of 
the  agreement  are  not  thereby  changed,  and  all  that  can  be 
said  is,  the  appeal  was   improperly  dismissed. 

For  the  reasons  given,  the  judgment  below  is  affirmed. 

Judgment  affirmed. 


The   Chicago,  Burlington    and  Quincy   R.  II.  Co. 

V. 

The  People  of  the  State  of  Illinols. 

1.  Railroads— liability  to  penalty  for  extortion  in  their  charges.  To 
hold  a  railroad  company  liable  to  the  penalties  provided  in  the  act  to 
prevent  extortion,  etc.,  approved  May  2,  1873,  on  the  ground  of  extortion, 
it  must  be  shown  that  it  charged  more  than  the  maximum  rates  fixed  by 
the  Board  of  Railroad  and  Warehouse  Commissioners,  and  until  these 
rates  are  fixed,  no  liability  can  be  incurred,  under  the  statute,  for  unrea- 
sonable or  extortionate  charges,  and  when  made,  the  taking  of  the  rates 
named,  or  less  rates,  will  not  incur  the  penalty,  even  though  the  proof 
shows  them  to  be  more  than  fair  and  reasonable  rates. 

2.  Pleading — declaration  for  penalty  for  unreasonable  rates.  It  not  being- 
sufficient  to  charge  a  railway  company,  under  the  statute,  with  the  pen- 
alty for  charging  unreasonable  rates,  on  the  ground  that  they  were  simply 
unreasonable  and  extortionate,  without  reference  to  the  schedule  of  rates 
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fixed  by  the  commissioners,  a  declaration  in  a  suit  to  recover  the  penalty 
is  fatally  defective,  which  fails  to  aver  that  a  schedule  of  rates  had  been 
established  as  provided  for  in  the  statute,  and  that  the  defendant  had 
charged  in  excess  of  those  rates. 

3.  Same — unjust  discriminations  in  freights  and  charges — declaration. 
In  an  action  against  a  railway  company,  to  recover  the  statutory  penalty 
for  making  unjust  discriminations  in  its  rates  of  charges  of  toll  and 
for  freights,  the  declaration  must  show  that  the  respective  freights  men- 
tioned were  of  like  quantity,  of  the  same  class,  and  that,  in  respect  to  such 
freight,  there  was  a  higher  charge  for  a  less,  than  for  a  greater  distance. 
The  description  of  the  respective  freights  merely  as  one  car  load  of  ponies^ 
and  one  car  load  of  horses,  does  not  sufficiently  show  them  to  be  "like 
quantities  of  freight  of  the  same  class." 

Appeal  from  the  Circuit  Court  of  McDonough  county; 
the  Hon.  Chauncey  L.  Higbp:e,  Judge,  presiding. 

Mr.  O.  H.  Browning,  and  Messrs.  Dexter  &  Smith,  for 
the  appellant. 

Mr.  James  K.  Edsaee,  Attorney  General,  and  Mr.  Chas. 
Wh eaton,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  to  recover  penalties 
under  the  act  to  prevent  extortion  and  unjust  discrimination 
in  the  rates  charged  for  the  transportation  of  passengers  and 
freight. on  railroads  in  this  State,  etc.,  approved  May  2,1873. 
The  suit  was  commenced  May  21,  1874.  The  declaration 
contained  twenty  counts,  the  first  nineteen  of  which  were  for 
extortion,  and  the  twentieth  for  unjust  discrimination. 

The  defendant  pleaded  three  special  pleas,  to  which  a  de- 
murrer was  sustained,  and  the  defendant  electing  to  abide  by 
the  pleas,  the  court,  a  jury  being  waived,  heard  the.  evidence, 
and  fixed  the  penalty  for  a  violation  of  the  statute  at  $1000, 
and  gave  judgment  therefor,  from  which  the  defendant  brings 
this  appeal. 

Tt  is  urged  that  the  court  below  erred  in  not  carrying  back 
the  demurrer,  and  sustaining  it  to  the  declaration. 
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Appellant  insists  that  the  declaration  is  defective,  in  not 
averring  that  a  schedule  of  reasonable  rates  of  charges  for 
the  transportation  of  passengers  and  freight  had  been  estab- 
lished as  provided  for  by  the  8th  section  of  the  act,  and  that 
the  defendant  had  demanded  and  received  compensation  in 
excess  thereof. 

The  statute  provides,  in  section  1,  that,  if  any  railroad  cor- 
poration in  this  State  shall  charge,  collect,  demand  or  receive 
more  than  a  fair  and  reasonable  rate  of  toll  or  compensation 
for  the  transportation  of  passengers  or  freight,  etc.,  the  same 
shall  be  deemed  guilty  of  extortion,  and,  upon  conviction 
thereof,  shall  be  dealt  with  as  thereinafter  provided. 

And  in  section  2,  that,  if  any  such  railroad  corporation 
shall  make  any  unjust  discrimination  in  its  rates  or  charges 
of  toll  or  compensation  for  the  transportation  of  passengers 
or  freight,  etc.,  the  same  shall  be  deemed  guilty  of  having 
violated  the  provisions  of  the  act.  and,  upon  conviction,  shall 
be  treated  as  thereinafter  provided. 

Section  4  provides  that,  any  such  railroad  corporation  guilty 
of  extortion,  or  of  making  any  unjust  discrimination  as  to 
passenger  or  freight  rates,  etc..  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  less  than  $1000  nor  more  than  $5000, 
for  the  first  offense;  and  for  the  second  offense,  not  less  than 
$5000  nor  more  than  $10,000;  and  for  the  third  offense,  not 
less  than  $10,000  nor  more  than  $20,000;  and  for  every  sub- 
sequent offense,  and  conviction  thereof,  shall  be  liable  to  a 
fine  of  $25,000. 

Section  8  directs  the  Railroad  and  Warehouse  Commission- 
ers "to  make  for  each  of  the  railroad  corporations  doing  busi- 
ness in  this  State,  as  soon  as  practicable,  a  schedule  of  reason- 
able maximum  rates  of  charges  for  the  transportation  of 
passengers  and  freight  and  cars  on  each  of  said  railroads;  and 
said  schedule  shall,  in  all  suits  brought  against  any  such  rail- 
road corporations  wherein  is  in  anyway  involved  the  charges 
of  any  such  corporation  for  the  transportation  of  any  passen- 
ger  or   freight  or  cars,  or  unjust  discrimination   in  relation 
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thereto,  be  deemed  and  taken  in  all  courts  of  this  State  as 
prima  facie  evidence  that  the  rates  therein  fixed  are  reason- 
able maximum  rates  of  charges  for  the  transportation  of  pas- 
sengers and  freights  and  cars  upon  the  railroads  for  which 
said  schedules  may  have  been  respectively  prepared.  Said 
commissioners  shall,  from  time  to  time,  and  as  often  as  cir- 
cumstances may  require,  change  and  revise  said  schedules. 
When  any  schedules  shall  have  been  made  or  revised  as  afore- 
said, it  shall  be  the  duty  of  said  commissioners  to  cause  pub- 
lication thereof  to  be  made  for  three  successive  weeks,  in  some 
public  newspaper  published  in  the  city  of  Springfield,  in  this 
State:  Provided,  that  the  schedules  thus  prepared  shall  not 
be  taken  as  prima  facie  evidence,  as  herein  provided,  until 
schedules  shall  have  been  prepared  and  published  as  aforesaid 
for  all  the  railroad  companies  now  organized  under  the  laws 
of  this  State,  and  until  the  loth  day  of  January,  A.  D.  1874, 
or  until  ten  days  after  the  meeting  of  the  next  session  of  this 
General  Assembly,  provided  a  session  of  the  General  Assem- 
bl v  shall  be  held  previous  to  the  loth  day  of  January,  afore- 
said," etc. 

The  charge  of  the  offenses  in  the  declaration  is  in  o-en- 
eral  form,  the  language  in  one  of  the  counts,  which,  in  this 
respect,  is  a  fair  specimen  of  all,  being,  that  the  sum  charged 
"exceeded  a  fair  and  reasonable  rate  of  toll  and  compensation 
for  the  carriage  of  the  goods,  in  the  sum  of  $1.91,  and  was  then 
and  there  unjust,  unfair,  unreasonable  and  extortionate,  con- 
trary to  the  form  of  the  statute,"  etc.  . 

Looking  merely  at  the  first  section  of  the  statute,  the  dec- 
laration would  seem  to  describe  the  statutory  offense.  That 
section,  by  itself,  makes  the  offense  to  consist  in  taking  more 
than  a  fair  and  reasonable  rate  of  toll  and  compensation,  with- 
out reference  to  any  standard  of  what  is  fair  and  reasonable. 
In  such  case,  it  may  be  seen,  different  persons  would  have 
different  opinions  as  to  what  is  a  fair  and  reasonable  rate; 
courts  and  juries,  too,  would  differ,  and  at  one  time  or  place 
a  defendant  might  be  convicted   and  fined  in  a  large  amount 
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for  the  same  act,  which,  in  another  place,  or  at  another  time, 
would  be  held  to  be  no  breach  of  the  law,  and  what  might  be 
thought  a  fair  and  reasonable  rate  on  one  road,  might  be  con- 
sidered otherwise  upon  another  road.  There  would  be  no 
certainty  of  being  able  to  comply  with  the  law.  A  railroad 
corporation,  with  purpose  of  conforming  to  the  law,  might 
fix  its  rates  at  what  it  believed  to  be  reasonable,  and  yet  be 
subjected  to  the  heavy  penalties  here  prescribed. 

The  statute  furnishes  evidence  that  it  did  not  intend  to 
leave  the  railroad  companies  in  this  state  of  uncertainty  and 
danger,  and  exposed  to  such  seeming  injustice.  We  must 
look  to  the  entire  statute,  and  to  every  part  and  provision  of 
it,  to  learn  in  what  the  offense  is  really  made  to  consist.  The 
8th  section  provides  how  reasonable  rates  shall  be  ascertained  ; 
what  they  shall  be;  that  the  Railroad  and  Warehouse  Com- 
missioners should  make  for  each  of  the  railroad  corporations 
in  the  State  a  schedule  of  reasonable  maximum  rates;  thus 
furnishing  a  uniform  rule  for  the  guidance  of  the  railroad 
companies.  When  that  is  done,  there  will  be  a  standard  of 
what,  is  fair  and  reasonable,  and  the  statute  can  be  conformed 
to  and  obeyed.  The  careful  provision  made  by  the  statute  for 
the  publication,  in  a  public  newspaper,  for  a  length  of  time,  of 
the  schedules,  when  made,  and  that,  until  so  published,  they 
should  not  be  such  'prima  facie  evidence,  indicates,  as  we  may 
suppose,  the  legislative  intention  that  the  railroad  companies 
should  have  fair  notice  of  the  schedule  of  rates,  and  so  have 
the  opportunity  afforded  to  them  of  being  able  to  conform 
thereto.  The  provision,  too,  that  the  schedule  of  rates  is  to 
be  made  for  each  of  the  railroad  corporations  in  the  State,  is 
another  indication  in  the  same  direction. 

We  are  of  opinion,  from  an  examination  of  all  the  provi- 
sions of  the  statute,  taken  together,  that  a  disregard  of  the 
schedule  of  rates  to  be  prepared  by  the  Railroad  and  Ware- 
house Commissioners  is  a  necessary  element  of  the  offense 
against  which  the  statute  is  directed — that  it  i-s  the  charging 
more  than  the  maximum  rates  fixed  bv  said  board  of  commis- 
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sioners,  which  makes  the  company  guilty  of  extortion,  under 
the  statute,  within  its  true  intent  and  meaning.  "We  can  not 
think  that,  until  this  schedule  of  rates  was  made  by  the  board 
of  commissioners,  there  would,  under  the  statute,  be  incurred 
a  liability  for  unreasonable  and  extortionate  charges;  nor 
that,  when  the  schedules  were  made,  that  for  taking  the  rates 
fixed  by  the  schedule,  or  less  rates,  the  statutory  penalties  would 
be  incurred,  even  though  proof  might  be  made  that  the  rates 
so  taken  were  more  than  fair  and  reasonable  rates.  Yet,  in 
such  last  case,  according  to  the  terms  of  the  first  section  of  the 
statute,  and  the  interpretation  put  upon  the  act  by  appellee, 
there  would  be  a  commission  of  the  statutory  offense,  as 
there  would  have  been  the  taking  of  more  than  fair  and  rea- 
sonable rates.  The  evident  purpose  was.  to  regulate  and  fix, 
so  far  as  the  legislature  might,  the  rates  of  railroad  charges, 
and  to  punish  the  taking  in  excess  of  the  fixed  rates;  and 
the  form  of  the  provision,  making  the  schedule  of  rates 
prima  facie  evidence  of  what  were  reasonable  maximum  rates, 
was,  doubtless,  to  avoid  the  objection  indicated  in  the  opinion 
in  0.  and  A.  R.  R.  Co.  v.  The  People,  67  111.  11,  to  the  legis- 
lature making  any  fixed  rates  conclusive  of  what  was  reason- 
able, and  to  follow  the  intimation  in  that  opinion,  that  they 
should  be  made  but  prima  jade  evidence.  It  is  true,  that  the 
taking  of  higher  rates  than  those  fixed  by  the  commissioners' 
schedule  of  rates,  is  not  the  exact  form  of  the  statutory  offense, 
and  the  taking  of  such  higher  rates  might  not  subject  to  the 
penalties  of  the  statute,  upon  the  making  of  proof  that  they 
were  fair  and  reasonable.  Still,  as  we  view  it,  to  constitute 
the  offense  really  designed  and  intended  by  the  statute,  regard- 
ing it  in  its  whole  scope  and  purpose,  the  rates  taken  must 
have  been  in  excess  of  the  schedule  rates. 

It  was  not  enough,  then,  we  think,  to  bring  the  case  fully 
within  the  provisions  of  the  statute,  that  the  rates  charged 
were  simply  unreasonable  and  extortionate,  but  they  should 
have  been  so  according  to  the  rule  of  reasonableness  to  be 
prescribed  under  the  statute,  and  we  are  of  opinion  that  the 
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declaration,  in  this  respect,  was  defective  in  not  averring  that 
a  schedule  of  rates  had  been  established  by  the  board  of  com- 
missioners, and  that  the  defendant  had  received  compensation 
in  excess  of  those  rates. 

We  think  what  has  already  been  said  sufficiently  meets  the 
position  taken  by  appellee,  that  the  statutory  offense  consists 
simplv  in  receiving  more  than  a  fair  and  reasonable  rate  of 
compensation,  and  that  the  schedule  of  rates  is  but  prima 
facie  evidence  of  what  is  reasonable,  and  that  it  is  not  neces- 
sary for  a  party  to  plead  evidence.  In  the  view  taken,  the 
schedule  of  rates  is  something  more  than  evidence — it  is  a 
fact  upon  which  the  action  rests. 

Under  the  constitutional  provision,  the  statute  would  go 
into  effect  July  1,  1873,  and  so,  from  that  date  the  first  and 
fourth  sections  prohibiting  and  imposing  penalties  for  extortion 
be  in  force;  but  the  eighth  section  provided  that  the  schedules 
of  rates  could  not  be  used  as  prima  facie  evidence  until  the 
1  oth  day  of  January,  1874,  and  appellee's  counsel  make  a  point 
upon  this,  as  evincing  that  the  existence  of  the  schedule  of 
rates  was  not  essential  to  the  commission  of  the  offense  of 
extortion  under  the  act.  But  we  can  view  this  as  but  an  acci- 
dental incongruity  in  the  respect  named,  not  entitled  to  such 
serious  regard  as  to  be  of  controlling  force  in  determining 
the  true  construction  of  the  statute. 

But  it  is  insisted,  on  the  part  of  appellee,  that  there  is  at 
least  one  good  -count,  the  20th,  that  which  declares  for  unjust 
discrimination. 

The  charge  in  the  count  is,  that  defendant  made  an  unjust 
discrimination  in  its  rates  and  charges  of  toll  and  compensa- 
tion of  freight  from  Quincy  to  Macomb,  in  this,  that  defend- 
ant, on  the  11th  of  April,  1874,  transported,  for  James  T. 
Applegate  and  Samuel  Dodd,  from  Quincy  to  Macomb,  one 
car  load  of  horses,  commonly  called  ponies,  a  distance  of  59 
miles,  charging  therefor  the  sum  of  $28.34,  being  at  the  rate 
of  48  cents  per  mile  ;  and  that  said  defendant,  on  the  30th  of 
March,    1874.  transported,  from   Macomb  to  Chicago,  a  dis- 
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tance  of  204  miles,  for  Robert  Sniithers  and  James  Robinson, 
one  car  load  of  horses,  charging  therefor  only  the  sum  of 
$55.20,  being  at  the  rate  of  27  cents  per  mile  for  the  carriage  of 
said  car  load  of  horses,  contrary  to  the  form  of  the  statute,  etc. 

The  statute  defines,  in  section  three  in  respect  to  unjust  dis- 
crimination, as  it  provides  in  section  eight  in  respect  to  reasona- 
ble rates,  what  shall  be  deemed  and  taken  as  prima  facie  evi- 
dence of  the  unjust  discriminations  prohibited  by  the  act.  The 
language  of  the  section  in  respect  to  freight,  is,  charging  a 
greater  amount  of  compensation  for  any  distance  than  is  at  the 
same  time  charged  "for  the  transportation  in  the  same  direction 
of  an  v  passenger  or  like  quantity  of  freight  of  the  same  class  over 
a  greater  distance  of  the  same  railroad/'  This  count,  we 
think,  does  not  present  a  state  of  facts  which  shows  a  viola- 
tion of  the  statute,  in  that  there  is  no  averment  as  to  the 
respective  freights  being  of  '"like  quantity  of  the  same  class,"' 
or  that,  in  respect  of  such  freight,  that  was  a  higher  charge 
for  a  less,  than  for  a  greater  distance.  There  is  no  averment 
whatever  upon  this  head,  either  in  respect  of  the  numbers  of 
the  respective  animals,  or  their  weight,  or  the  size  or  class  of 
the  cars  containing  them,  or  otherwise.  The  section  itself 
recognizes  the  fact  of  there  being  railroad  cars  of  different 
classes  and  numbers,  for,  in  denning  unjust  discrimination  in 
respect  to  cars,  it  provides  that  they  be  of  the  "same  class  or 
number.'' 

The  description  of  the  respective  freights  merely  as  one  car 
load  of  ponies,  and  one  car  load  of  horses,  does  not.  in  our 
view,  sufficiently  show  them  to  be  "like  quantities  of  freight 
of  the  same  class." 

The  rules  applicable  to  the  enforcement  of  penal  statutes 
require,  that  it  should  be  made  clearly  to  appear  that  the  pre- 
cise statutory  offense  has  been  committed. 

Being  of  opinion  that  the  demurrer  should  have  been  can* 
ried  back  and  sustained  to  the  declaration,  instead  of  to  the 
pleas,  the  judgment  will  be  reversed. 

Judgment  reversed. 
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Mr.  Justice  Scott  and  Mr.  Justice  McAllister: 
We  concur  in  reversing  the  judgment  in  this  cause,  but 
dissent  from  the  reasoning  of  the  opinion  of  the  majority  of 
the  court,  especially  so  far  as  it  may  be  said  to  assume  the 
constitutionality  of  the  act  under  discussion.  As  the  major- 
ity of  the  court  have  avoided  any  discussion  of  the  real 
merits  of  the  case,  we  do  not  deem  it  necessary  to  express  our 
view's  at  length. 

Mr.  Chief  Justice  Walker  and  Mr.  Justice  ^cholfield  : 
We  hold  that  the  first,  second  and  third  sections  of  the  act 
create  complete  offenses,  independent  of  the  eighth  section  ; 
that  the  fourth  section  imposes  penalties  for  their  violation  ; 
that  the  eighth  section  only  prescribes  a  rule  of  evidence  on 
the  trial  for  the  recovery  of  the  penalty.  Whether  that  sec- 
tion is  valid,  and  has  changed  the  rule,  does  not,  as  we  think, 
arise  on  the  pleadings,  and  can  only  be  presented  for  decision 
when  the  schedules  provided  for  by  it  shall  be  offered  in  evi- 
dence. 

We  hold  that  the  averments  contained  in  the  20th  count 
show  a  violation  of  the  second  and  third  sections  of  the  act. 
and  that  it  is  good.  Those  sections  define  the  offense  of  un- 
just discrimination,  and  the  averments  show  that  the  offense 
was  committed.  The  pleas  fail  to  present  a  defense  to  the 
charge  of  unjust  discrimination  for  the  use  of  the  cars,  and 
the  statute  has  declared  that  the  facts  stated  in  this  count 
prima  facie  constitute  an  unjust  discrimination,  and  the  stat- 
ute is  warranted  under  the  decision  in  the  case  of  The  Chi- 
cago and  Alton  Railroad  Co.  v.  The  People,  67  111.  11,  where  it 
was  held  that  the  General  Assembly  have  the  power  to  declare 
that  the  facts  averred  in  this  count  shall  be  held  prima  facie 
evidence  of  unjust  discrimination,  leaving  the  company  to 
overcome  the  presumption.  In  this  case  there  was  no  evi- 
dence to  rebut  the  presumption,  but,  on  the  contrary,  the 
demurrer  admits  the  facts,  and  we  think  the  judgment  should 
be  affirmed  under  the  20th  count  in  the  declaration.     But  we 
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refrain  from  the  expression  of  any  opinion  as  to  what,  if  anv, 
change  of  the  rules  of  evidence  has  been  made  by  the  eighth 
section  of  the  act,  as  that  question  does  not  arise  on  this  rec- 
ord. The  want  of  time  prevents  us  from  presenting  our 
views  in  a  more  extended  form. 


Thomas  B.  Teowee  et  ah 

V. 

William  Elder. 

1.  Penalty — liquidated  damages.  Where  there  are  several  covenants 
or  stipulations  in  an  agreement,  the  damages  for  the  non-performance 
of  some  of  which  are  readily  ascertainable  by  a  jury,  and  the  damages 
for  the  non-performance  of  the  others  are  not  measurable  by  any  exact 
pecuniary  standard,  and  a  sum  is  named  as  damages  for  a  breach  of  any 
of  the  covenants  or  stipulations,  such  sum  is  merely  a  penalty  to  secure 
the  performance  of  the  entire  contract,  and  not  liquidated  damages,  to  be 
recovered  for  the  breach  of  a  single  stipulation. 

2.  Contracts — recitals  or  preamble  prefixed  to — effect  of.  The  recitals 
or  preamble  prefixed  to  an  agreement,  do  not,  of  themselves,  have 
any  obligatory  force;  but  they  may  be  referred  to,  in  the  operative  part 
of  the  instrument,  in  such  v,ay  as  to  show  it  was  designed  they  should 
form  a  part  of  it. 

3.  Same — construction  of.  Aand  B  entered  into  a  contract  as  follows: 
Whereas,  A  has  this  day  sold  all  his  business,  interest,  influence  and 
patronage  in  the  banking  business,  and  also  his  bank  safe,  together  witli 
all  the  fixtures  pertaining  to  the  business  of  banking,  at  M,  etc.,  and  lie 
also  agrees  not  to  engage  in  the  banking  business  in  said  M,  for  which 
franchises,  benefits  and  privileges,  B  pays  to  A  the  sum  of  $1250,  and  said 
A,  on  his  non-compliance  with  the  foregoing  recited  engagements,  forfeits 
three-fold  the  amount  paid  to  him  by  B,  as  damages  for  such  non-compli- 
ance: Held,  that  the  bank  safe,  fixtures,  etc.,  were  sold  in  connection 
with  the  banking  business,  interest,  patronage,  etc.,  and  that  the  under- 
taking by  A  not  to  engage  in  the  banking  business  was  a  part  of  the  same 
contract,  and  that  the  safe  and  fixtures  formed  part  of  the  consideration 
for  which  the  $1250  were  paid. 

Writ  of    Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hon.  Horatio  M.  Vaxdkvekk,  Judge,  presiding. 
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This  was  an  action  of  covenant,  by  plaintiffs  in  error  against 
defendant  in  error.  The  only  breach  is,  "that  whilst  the 
plaintiffs  were  engaged  in  the  business  of  banking,  in  Sullivan, 
on,  to-wit,  the  1st  day  of  March,  1872,  to-wit,  at  the  county 
aforesaid,  the  said  defendant  did  engage  in  the  banking 
business  in  said  town  of  Sullivan,  and  hath  from  that  day, 
and  on  divers  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  received  of  divers  persons  money  on 
deposit,  subject  to  be  drawn  out  upon  checks,  and  gave,  from 
time  to  time,  during  the  time  aforesaid,  certificates  of  deposit 
to  sundry  and  divers  persons  making  deposits  as  aforesaid, 
and  hath,  from  time  to  time,  during  the  time  aforesaid, 
loaned  to  divers  persons  money  so  deposited  with  him  as 
aforesaid,  contrary,"  etc. 

Judgment  for  plaintiff  below  for  $1  and  costs. 

Agreement  between  the  parties,  as  follows: 

J;  State  of  Illinois.  ^  In  circuit  court,  to  the  October  term, 
Shelby  County.        '  J  A.  D.   1874. 

Thomas  B.  Troiver  and  Xavier  B.  Trower  v.  William  Elder. 

"It  is  mutually  agreed  by  the  parties  to  this  suit,  that  the 
said  William  Elder  made  a  bond  to  the  plaintiffs,  which  is  in 
the  words  and  figures  following: 

"  Sullivan,  III.,  Feb.  8,  1872. 

"Article  of  agreement  between  William  Elder,  of  Sullivan, 
Moultrie  county,  Illinois,  of  the  first  part,  and  Thomas  B. 
Trower  &  Son,  of  Charleston,  Coles  county,  Illinois,  of  the 
second  part.     Witnesseth  : 

"  Whereas,  William  Elder,  party  of  the  first  part,  hath  this 
day  sold  all  his  business,  interest,  influence,  and  patronage  in 
the  banking  business,  and  also  his  bank  safe,  together  with 
all  the  fixtures  pertaining  to  the  business  of  banking,  in  the 
town  of  Sullivan,  Moultrie  county  Illinois,  and  he  also  agrees, 
and  hereby  binds  himself,  not  to  engage  in  the  banking  busi- 
ness in  said  town  of  Sullivan,  Illinois.  For  which  franchises, 
benefits  and  privileges,  the  said  T.  B.  Trower  &Son,  parties 


4o4  Trower  et  al.  v.  Elder.  [Jan.  T. 

Statement  of  the  case. 

of  the  second  part,  pay  unto  the  said  William  Elder,  the  sum 
of  $1250,  the  receipt  whereof  is  hereby  acknowledged,  and  the 
said  William  Elder,  party  of  the  first  part,  on  his  non-com- 
pliance with  the  foregoing  recited  engagements,  forfeits  three- 
fold the  amount  paid  to  him  by  the  said  T.  B.  Trower  &  Son, 
as  damages  to  them  for  such  non-compliance :  Provided, 
however,  the  said  William  Elder  has  the  liberty  of  loaning 
his  money  and  buying  notes  as  any  other  individual. 

"  In  testimony  whereof  we  have  hereunto  set  our  hands 
and  seals,  the  day  and  year  above  written. 

"Signed:  William  Elder;      [seal.] 

Thos.  B.  Trower,     [seal.] 
X.  B.  Trower,  [seal.]" 

And,  after  making  said  bond,  the  said  Elder  delivered 
to  the  said  plaintiffs  the  safe  and  fixtures  in  said  bond  men- 
tioned. And  it  was  further  agreed,  that  the  said  Elder,  after 
the  making  of  said  bond,  did  issue  a  few  certificates  of  deposit, 
and  paid  a  few  drafts  drawn  upon  him  by  third  persons  in  the 
town  of  Sullivan,  Illinois;  and  that  for  a  few  months,  the 
said  Elder  kept  an  office,  or  place  of  doing  business,  in  the 
town  of  Sullivan,  Illinois;  and  that  such  certificates  of 
deposit  and  checks  were  such  as  bankers  usually  use,  and  that 
banker's  checks  were  drawn  upon  said  Elder,  and  paid,  after 
the  delivery  of  said  bond,  in  the  same  town  of  Sullivan,  and 
that  the  plaintiffs  commenced  banking  there,  after  the  deliv- 
ery of  said  bond. 

The  court,  from  the  above  facts,  finds  that  there  was  a 
breach  of  said  bond,  and  finds  that  the  amount  mentioned  in 
said  bond  is  not  liquidated  damages,  but  that  the  same  is  a 
penalty,  and  that  plaintiffs  are  entitled  to  nominal  damages, 
viz:   $1. 

It  was  further  agreed,  that  this  case  should  be  taken  to  the 
Supreme  Court,  and  heard  and  determined  upon  the  above 
state  of  facts,  and  judgment  to  be  entered  in  the  Supreme 
Court  in  accordance  with  their  decision,  or,  if  remanded  by 
the  Supreme  Court,  then   judgment  to  be  entered   in  the  cir- 
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cuit  court  in  accordance  with  the  decision  and  opinion  of  the 
Supreme  Court,  or  a  trial  may  be  had. 

Mr.  Anthony  Thornton,  for  the  plaintiffs  in  error. 

Messrs.  Henry  &  Pen  well,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

It  is  not  contested,  if  the  clause  in  the  agreement  pro- 
viding for  the  forfeiture  of  threefold  the  amount  paid,  as 
damages,  relates  as  well  to  the  sale  of  the  bank  safe  and 
fixtures,  as  to  the  agreement  not  to  engage  in  the  banking 
business  in  the  town  of  Sullivan,  the  sum  named  must  be 
held  to  be  a  penalty  to  secure  the  performance  of  the  entire 
contract,  and  not  liquidated  damages,  to  be  recovered  for  the 
breach  of  a  single  stipulation.  This  is  in  accordance  with  the 
well  established  rule,  that  where  there  are  several  covenants 
or  stipulations  in  an  agreement,  the  damages  for  the  non-per- 
formance of  some  of  which  are  readily  ascertainable  by  a  jury, 
and  the  damages  for  the  non-performance  of  the  others  are 
not  measurable  by  any  exact  pecuniary  standard,  and  a  sum 
is  named  as  damages  for  a  breach  of  any  of  the  covenants  or 
stipulations,  such  sum  is  held  to  be  merely  a  penalty.  Asiley 
v.  Weldon,  2  Bosanquet  and  Puller,  346,  353;  Davies  v.  Pan- 
ton,  6  Barnwell  and  Cresswell,  216,  264;  Crisdee  v.  Bolton, 
6  Carrington   and  Payne,  240,  243;    Wall's  JExrs.  v.  Shepherd, 

2  Ala.  425;  Rivers  v.  Ransom,  18  Barb.  51;  Berry  v.   Wisdom, 

3  Ohio  St.  241;  Lampnan  v.  Cochran,  16  1ST.  Y.  275;  Foley 
v.  McKeegan,  4  Iowa,  1 ;  Bayse  v.  Anderson,  28  Mo.  39 ;  Hly- 
ginson  v.  Weld,  14  Gray,  165;  Nash  v.  Hermosilla,  9  Cal.  584; 
Hamilton  v.  Overton,  6  Blackford,  206  ;  Dailey  v.  Litchfield,  10 
Mich.  29;   Carpenter  v.  Lockhart,  1  Ind.  434. 

The  language  of  the  clause  is:  ';And  the  said  William 
Elder,  party  of  the  first  part,  on  his  non-compliance  with  the 
foregoing  recited   engagements,  forfeits  threefold  the   amount 
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paid  to  him  by  the  said  T.  B.  Trower  &  Son,  as  damages  to 
them  for  such   non-compliance." 

It  is  true,  as  argued  by  counsel,  the  recitals,  or  pream- 
ble, prefixed  to  an  agreement,  do  not,  of  themselves,  alone, 
have  any  obligatory  force;  but  they  may  be  referred  to  in 
the  operative  part  of  the  instrument  in  such  way  as  to  show 
it  was  designed  they  should  form  a  part  of  it;  and  this  we 
conceive  to  be  the  case  in  the  present  instance. 

What  are  ''the  foregoing  recited  engagements,"  upon  non- 
performance of  which  the  forfeiture  is  to  be  incurred?  The 
recitals  immediately  preceding  are,  "that  William  Elder,  party 
of  the  first  part,  hath  this  day  sold  all  his  business,  interest, 
influence  and  patronage  in  the  banking  business,  and  also  his 
bank  safe,  together  with  all  the  fixtures  pertaining  to  the 
business  of  banking,  in  the  town  of  Sullivan,  Moultrie 
county,  Illinois,  and  he  also  agrees,  and  hereby  binds  him- 
self, not  to  engage  in  the  banking  business  in  said  town  of 
Sullivan.  Illinois.  For  which  franchises,  benefits  and  privi- 
leges, the  said  T.  B.  Trower  &  Son,  parties  of  the  second  part, 
pay  unto  the  said  William  Elder  the  sum  of  $1250." 

The  words,  "and  also  his  bank  safe,  together  with  the 
fixtures,"  etc.,  show,  as  plainly  as  words  can,  that  these  arti- 
cles were  sold  in  connection  with  the  banking  business,  inter- 
est, patronage,  etc.;  and  the  words,  "he  also  agrees  and 
binds  himself  not  to  engage  in  banking/'  etc.,  as  clearly  show 
that  this  undertaking  was  a  part  of  the  same  contract. 

But.  it  is  argued,  the  bank  safe  and  fixtures  were  too  trifling 
and  insignificant  to  have  any  value  affixed  to  them,  and  that 
they  do  not  constitute  any  part  of  the  consideration  for  which 
the  $1250  were  paid. 

The  payment  of  the  $1250,  manifestly,  could  not  have  been 
solely  in  consideration  of  the  undertaking  to  not  engage  in 
banking,  since  the  language  of  the  agreement  is,  that  it  was 
for  certain  "franchises,  benefits  and  privileges."  What  was 
intended  by  the  use  of  these  terms,  is  apparent  from  the  con- 
nection in  which  they  occur.     As  will  be  remembered,  they 
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immediately  succeed  the  recital  of  the  things  sold,  and  what 
is  to  be  done  by  Elder.  They  are  prefixed  by  the  words, 
'•for  which,"  thus  showing  that  they  were  used  as  synony- 
mous with  that  which  was  previously  recited.  Although  this 
may  be  an  inapt  description  of  tangible  property,  yet,  as  the 
safe  and  fixtures  were  a  part  of  that  which  was  sold  by  the 
agreement,  it  must  have  been  intended  they  were  included 
within  it. 

But,  again,  if  it  be  true  the  safe  and  fixtures  were  of  no 
value,  why  were  they  mentioned  in  the  agreement?  The 
language  of  the  agreement  itself,  forbids  this  supposition.  It 
says  they  were  sold.  If  there  was  "a  sale,  there  must,  neces- 
sarily, have  been  a  price  agreed  upon,  in  some  form,  as  to 
their  value;  and  whether  it  was  much  or  little,  whatever 
it  was,  it  formed  so  much  of  the  consideration  for  which  the 
$1250  were  paid.  We  can  neither  indulge  in  presumptions, 
nor  judicially  know  that  the  safe  and  fixtures  were  not  an 
important  part  of  that  consideration. 

Entertaining  these  views,  it  follows  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

v. 
John  G.  Hornberger. 

Common  carrier — liability  of  for  not  receiving  and  transporting  grain. 
Where  a  person,  desirous  of  shipping  a  large  quantity  of  corn  over  a  rail- 
road to  Cairo,  stored  the  same  in  the  warehouse,  and  on  promises  of  the 
railroad  company,  to  he  transported  as  soon  as  cars  could  be  procured 
for  the  purpose,  but  the.  company  never  received  or  receipted  for  the 
same,  and  was  unable  to  forward  the  same,  for  want  of  cars,  and  for  the 
reason  that  the  road  was  controlled  by  the  military  authorities  of  the 
United  States,  who  refused  to  give  permits  to  ship  the  same,  and  in 
consequence  of  which  the  grain  was  injured  bjr  exposure,  etc:  Held, 
that,  under  the  circumstances,  the  company  was  not  liable  to  the  owner 
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of  the  grain  for  the  delay  in  furnishing  transportation,  there  being  no 
contract  to  transport  the  same,  and  the  same  never  having  come  to  its 
possession  for  transportation. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee,  against  the 
appellant  as  a  common  carrier,  for  not  furnishing  transporta- 
tion for  a  lot  of  corn.  The  opinion  of  the  court  states  the 
material  facts  of  the  case. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Buckingham,  Spencer  &  Weldon,  for  the  appel- 
lee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  the  month  of  January,  I860,  appellee,  who  was  a  grain 
merchant  on  the  line  of  appellant's  road,  contracted  with 
Cobb,  Blaisdell  &  Co.  to  sell  them  20.000  bushels  of  corn,  to 
be  delivered  at  Cairo  on  or  before  the  first  day  of  the  next 
March.  Afterwards,  the  contract  was  changed  to  50.000  bush- 
els, and  subsequently  tlie  time  for  its  delivery  was,  by  agree- 
ment of  the  parties,  extended  until  the  first  day  of  April. 
This  contract,  with  its  modifications,  was  known  to  appel- 
lant's agent  at  Macon  station.  The  purchasers  of  this  grain 
from  appellee  were  large  contractors  of  grain  to  the  general 
government,  to  be  delivered  by  them  at  Cairo,  and  this  fact 
was  also  known  to  the  company. 

Appellant  had  a  depot  and  warehouse  at  Macon  station,  in 
which  to  store  goods,  produce  and  other  property  shipped  to 
and  from  that  point  on  their  road.  Appellee  placed  the  grain 
sold  to  Cobb,  Blaisdell  &  Co.  in  this  warehouse,  on  the  plat- 
form thereof  and  on  the  ground  adjacent  to  the  warehouse, 
with  the  knowledge  and  consent  of  the  station  agent,  to  await 
transportation   to. Cairo  so  soon   as  cars  could   be  had    for  the 
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purpose.  But  a  few  ear  loads  of  this  corn  were  carried  by 
the  company  to  its  destination,  and  the  remainder  became 
heated,  damaged,  and  a  large  portion  entirely  spoiled.  Con- 
siderable quantities  of  corn,  for  other  persons,  were  carried 
by  the  company  to  Cairo,  during  the  time  this  corn  was  King 
at  the  depot,  and  before  the  first  of  April,  the  time  when 
appellee  was  to  have  completed  its  delivery  to  Cobb,  Blais- 
dell  &  Co.,  at  Cairo.  This  suit  was  brought  to  recover  dam- 
ages for  the  injury  to  the  grain. 

A  trial  was  had  in  the  court  below,  before  the  court  and  a 
jury,  resulting  in  a  verdict  in  favor  of  appellee  for  $23.791 .36, 
which  was  set  aside  and  a  new  trial  granted.  Afterwards,  a 
second  trial  was  had  before  the  court  and  a  jury,  when  a  ver- 
dict was  found  for  $14,879.91  for  plaintiff.  A  motion  for  a 
new  trial  was  entered,  but  overruled  by  the  court,  and  judg- 
ment was  rendered  on  the  verdict,  from  which  defendant 
appeals  to  this  court,  and  assigns  various  errors. 

The  first  question  we  propose  to  discuss  is.  whether,  from 
all  the  evidence  in  the  case,  it  can  be  inferred  that  this 
grain  was  received  by  the  railroad  company  into  their  custody 
for  immediate  transportation.  On  a  careful  consideration,  wc 
are  of  opinion  that  neither  party  so  understood  the  arrange- 
ment, but,  on  the  contrary,  appellee  only  placed  it  there  to 
await  cars  for  transportation.  Neither  party,  at  that  time, 
knew  when  cars  could  be  had  for  the  purpose,  but  the  station 
agent  expressed  the  opinion  that  there  would  be  no  great 
delay  in  procuring  transportation.  The  agent  did  not  count 
the  sacks,  or  give  any  receipt  for  the  corn,  but  simply,  on 
being  asked,  gave  permission  to  place  a  portion  of  the  grain 
in  the  warehouse  of  the  company.  When  that  was  filled,  he 
then  gave  permission  to  place  a  portion  on  the  platform,  out- 
side, and  at  the  end  of  the  warehouse.  When  that  space  was 
filled,  he  then  gave  appellee  permission  to  take  some  fencing 
lumber  that  belonged  to  the  com}  any.  and  construct  a  tem- 
porary platform  upon  which  to  pile  the  corn,  on  the  ground 
near  the   railroad    track,  and    to    cover   it   from   the  weather; 
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and,  in  pursuance  of  such  permission,  appellee  made  the  erec- 
tion, placed  the  corn  on  it,  and  placed  some  planks  over  it  to 
shed  the  water  and  protect  it  from  the  weather. 

Appellee,  at  first,  testified  that  the  corn  was  always  in  his 
possession  and  control,  and  that  he  looked  after  and  took  care 
of  it;  but  he  again  came  upon  the  stand,  as  he  admits,  on  the 
suggestion  of  his  attorney,  and  stated  that  the  grain  was  not 
in  his  possession  or  control. 

The  freight  agent  testified  that  the  grain  was  placed  there, 
by  his  permission,  to  be  convenient  and  readily  loaded  into 
the  cars,  so  as  to  occasion  no  delay  when  they  arrived ;  that 
he  gave  the  grain  no  care;  and  never  gave  receipts  until  the 
grain  was  placed  in  the  cars  for  immediate  shipment;  that  he 
made  a  distribution  of  empty  cars  among  shippers,  unless 
he  had  orders  which  prevented  such  distribution;  that  he  was 
prevented  from  apportioning  cars  to  appellee,  in  consequence 
of  having  orders  to  furnish  them  to  other  persons;  that  he 
promised  cars,  as  soon  as  they  could  be  had,  and  in  the  order 
of  priority,  to  shippers;  that  when  applications  were  made 
for  cars,  he  reported  the  fact  to  his  superior  officer,  from 
whom  he  received  orders  for  the  disposition  of  empty  cars 
sent  to  the  station. 

We  perceive  no  evidence  in  the  record  which  tends  to  show 
that  either  of  the  parties  supposed  that  this  grain  had  been 
received  for  immediate  shipment,  or  that  it  had  even  passed 
into  the  possession  of  the  company.  Appellee,  on  the  con- 
trarv,  must  have  supposed  it  was  under  his  control  and  in  his 
possession.  This  seems  to  be  clear,  from  what  he  did.  This 
case  is  like  The  III.  Cent.  11.  R.  Co.  v.  Ashmead,  58  111.  487,  in 
all  of  its  essential  particulars ;  and  it  was  there  held  that  the 
company  had  not  received  the  grain,  but  had  simply  given 
Ashmead  permission  to  store  it  in  their  cars  and  warehouse 
until  it  could  be  shipped.  The  evidence  in  that  case  was 
introduced  in  this  case,  as  well  as  that  in  The  III.  Cent.  B.  L\ 
Co.  v.  lUeCtellan,  54  111.  72.  We  are,  on  the  entire  evidence 
in  the  case,  of  opinion  that  it  fails  to  sustain  the  verdict. 
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The  evidence  shows  that  there  was.  during  the  first  months 
of  the  year  1865.  an  unusually  large  amount  of  grain  on  the 
line  of  appellant's  road,  for  shipment  to  Cairo;  nor  do  we 
see  any  evidence  that  the  company  had  not  supplied  them- 
selves with  rolling  stock  sufficient  for  the  ordinary  transporta- 
tion of  grain  and  other  articles  of  commerce,  along  the  line 
of  their  road;  and  the  evidence  strongly  tends  to  show  that, 
with  all  their  facilities  for  transportation,  it  would  have  been 
exceedingly  difficult  to  have  transported  all  the  grain  and 
forage  that  was  awaiting  shipment. 

The  evidence  shows  that  the  road  was  under  military  con- 
trol, and  shipments  of  grain,  in  most  cases,  were  controlled  by 
the  army  officers.  It  may  be  true,  that  they  may  not,  in  terms, 
have  prohibited  the  shipment  of  this  grain,  but  if  they  con- 
trolled the  shipment  of  grain  and  forage,  by  requiring  all  of 
the  stock  of  the  road  to  be  used  in  transporting  for  other 
parties,  the  effect  was  the  same  as  if  there  had  been  a  positive 
prohibition.  The  same  evidence  was  before  the  court  that 
was  heard  in  Ashmead's  case,  except  there  was  the  testimony 
of  a  large  number  of  business  men  of  Cairo,  who  state  that 
they  sent  and  received  ordinary  freight  without  getting  a  per- 
mit from  army  officers,  and  that  they  had  no  knowledge  that 
the  road  was  under  military  control,  or  frhat  a  permit  was 
required.  This  may  all  be  true,  and  still  not  have  the  slight- 
est tendency  to  disprove  the  fact.  For  aught  that  appears,  a 
permit  may  have  been  granted  in  every  instance,  and  yet  they 
have  been  unaware  of  the  fact.  The  evidence  of  appellant's 
witnesses  tends  to  prove  that  such  a  permission  was  given, 
that  the  people  of  Cairo  might  be  supplied  with  provisions 
and  other* necessaries.  This  evidence  by  no  means  overcomes 
the  testimony  of  appellant's  witnesses;  this  evidence  by  no 
means  affects  that  proof. 

Nor  was  it  necessary  to  give  notice  to  appellee  that  the  road 
was  under  military  control,  as  his  property  was  not  received 
by  the  company  for  immediate  shipment;  and  even  if  it  had 
been,  he  seems  to   have   been  aware  that  grain  and  m tl.it a rv 
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stores  had  the  preference  in  transportation,  as  he  was  careful 
to  inform  the  agent  at  the  depot  that  it  was  for  Cobb,  Blais- 
dell  &  Co.,  large  government  contractors. 

Nor  can  appellee  recover,  on  the  evidence,  for  the  delay  in 
furnishing  transportation,  inasmuch  as  a  large  portion  of  it 
wilfe  controlled  bv  the  armv  officers.  The  company  were  not 
free  to  act  in  all  cases,  and.  being  controlled  by  orders  from 
these  officers  in  a  large  portion  of  the  transportation,  the 
employees  of  the  road  could  not  transact  their  business  as 
they  would  have  done  had  they  been  free  in  its  management. 
It  may  be  that  only  a  portion  of  the  grain  was  carried  on  the 
direct  orders  of  the  army  officers,  and  the  balance  on  permits, 
still  the  company  could  not  apportion  transportation  as  they 
could  have  done  had  there  been  no  such  interference. 

All    the    evidence    considered,   we    think    the   finding   was 

against  the  instructions  and  the  evidence,  and  the  court  below 

erred   in  refusing  to  grant  a  new  trial.      The  judgment  must 

be  reversed. 

4  Judgment  reversed. 

Mr.  Justice  Scott:  I  can  not  concur  in  either  the  reason- 
ing or  conclusion  of  this  opinion. 


Lewis  Mitchell 

V. 

Geokge  E.  King  et  al. 

1.  Equity — specific  performance.  A  person  who  asks  for  specific  per- 
formance must  be  able  to  show  that  his  conduct  has  been  clear,  honorable 
and  fair. 

2.  Same— falsehood— deceit.  It  has  never  been  admissible,  that  one  man 
should  enforce  a  contract  to  the  disadvantage  of  another,  in  a  court  of 
equity,  which  he  had  obtained  through  falsehood,  duplicity,  or  a  betrayal 
of  confidence. 
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3  Statute  op  Frauds — who  may  set  it  up.  When  a  man  makes  a 
parol  contract  for  the  sale  of  land,  it  is  binding  on  him,  at  least  morally, 
and  it  is  optional  with  him,  alone,  to  set  up  the  technical  defense  that  it 
was  not  in  writing. 

4.  Where  the  agent  of  A  had,  by  verbal  agreement,  sold  land  belong- 
ing to  A,  to  B,  and,  before  A  had  been  notified  of  the  sale,  C  went  to  A 
and  falsely  represented  to  him  that  he  wTas  sent  by  his  agent  to  see  about 
buying  the  land;  and  C  knew  of  the  sale  by  A's  agent,  and  withheld  the 
knowledge  from  A,  and  induced  A  to  sell  the  land  to  him  and  execute  a 
deed  for  the  same,  and  deposit  such  deed,  to  be  held  as  an  escrow,  until 
the  balance  of  the  purchase  money  was  paid,  and  A,  as  soon  as  noti- 
fied of  the  previous  sale  by  his  agent,  confirmed  the  same,  and  executed  a 
deed  to  B,  and  the  prior  deed  was  recorded;  upon  a  bill  filed  by  C  for  a 
specific  performance,  and  a  cross  bill  filed  by  B  to  cancel  the  record  of 
the  deed  to  C,  and  that  C  surrender  possession :  Held,  that  the  bill  filed  by 
C  was  properly  dismissed,  and  the  relief  sought  by  the  cross  bill  of  B 
was  properly  granted. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  for  a  specific  performance  of  a  contract 
for  the  sale  of  land,  filed  by  Lewis  Mitchell  against  George 
E.  King  and  Simon  S.  Brucker.  The  facts  necessary  to  an 
understanding  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Messrs.  Pollock  &  Sample,  for  the  appellant. 

Messrs.  Blades  &  Kay,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Simon  S.  Brucker,  residing  at  Pontiac,  owned  a  certain 
two  hundred  and  eighty  acres  of  land  in  Ford  county,  which 
he  was  anxious  to  sell.  He  verbally  instructed  one  George 
Wolgamot,  residing  at  Watseka,  to  negotiate  a  sale  for  him, 
giving  him  no  power,  however,  to  make  a  deed,  limiting,  in 
the  first  instance,  the  price  to  $15  per  acre,  but  subsequently 
instructing  him,  by  letter,   that  he  might   sell   it  at   $10  per 


464  Mitchell  v.  King  et  al  [Jan.  T. 

Opinion  of  the  Court. 

acre.  About  the  middle  of  October,  1871,  Wolgamot,  as 
agent  of  Brucker,  entered  into  a  verbal  contract  with  George 
E.  King,  whereby  he  sold  the  land  to  him  at  $10  per  acre — 
agreeing  that  King  should  have  a  few  days  in  which  to  get  the 
money,  when  he  and  Wolgamot  would  go  to  Pontiac,  pay  the 
money  to  Brucker,  and  get  his  deed.  A  few  days  after  this, 
and  before  King  had  paid  the  money  or  received  a  deed  for 
the  land,  he  met  Lewis  Mitchell,  who  was  inquiring  in  regard 
to  lands  for  sale.  Although  they  disagree  in  their  version 
of  what  then  occurred,  in  our  opinion  the  preponderance  of 
the  evidence  is,  King  offered  to  sell  him  the  land  he  had 
bought  of  Brucker,  through  Wolgamot,  stating  that  he 
would  have  a  deed  soon,  and  that  he  would  let  Mitchell  have 
the  land  at  one  dollar  per  acre  advance  on  the  price  he 
was  to  pay  Brucker.  Mitchell  offered  first,  $100,  then 
$150.  advance  on  the  price  which  King  was  to  pay  Brucker, 
and  King  made  some  reduction  in  the  price  he  asked;  but 
no  agreement  was  consummated,  and  after  several  further 
ineffectual  efforts,  made  on  different  days,  to  negotiate, 
the  parties  had  no  further  discourse  with  each  other  on 
the  subject.  Mitchell  seems  then  to  have  gone  to  Wolgamot 
and  endeavored  to  buy  the  land  of  him.  Wolgamot  says 
he  informed  him  the  land  was  sold  to  King,  and,  in  their 
conversation,  showed  him  the  letters  he  had  received  in 
regard  to  his  selling  the  land.  Afterwards,  Mitchell  went 
to  Brucker,  at  Pontiac,  which  is  some  fifty  or  sixty  miles 
from  Watseka,  and  represented  to  Brucker  that  he  had 
been  sent  to  him  by  Wolgamot  in  regard  to  the  land.  Wol- 
gamot,  meanwhile,  had  written  to  his  brother,  John  Wol- 
gamot, residing  at  Pontiac,  and  he  had  notified  Brucker 
that  he  had  sold  the  land,  but  without  mentioning  to  whom. 
When,  therefore,  Mitchell  informed  him  he  had  seen  his  let- 
ter to  Wolgamot,  that  Wolgamot  had  offered  to  take  $10  an 
acre  for  the  land,  but  he  thought  he  might  get  it  from  him  a 
little  cheaper,  he  says  he  supposed,  of  course,  Mitchell  was 
the  person  to  whom  Wolgamot  alluded  as  having  made   the 
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sale;  and  upon  that  hypothesis  he  entered  into  negotiation 
with  him.  Mitchell  did  not  disclose  to  Brucker  that  he  knew 
Wolgamot  had  sold  to  King,  and  the  evidence  is  clear  that 
he  represented  that  he  had  been  sent  to  Brucker  by  ^Volga- 
mot,  when  such  was  not  the  fact.  Brucker  and  wife  then, 
on  the  3d  of  November,  1871,  executed  a  warranty  deed  to 
Mitchell  for  the  land — Mitchell  deposited  with  J.  F.  Culver 
&  Bro.  $100— and  it  was  agreed  between  the  parties  that 
Mitchell  was  to  have  the  land  for  $2900,  subject  to  a  mort- 
gage and  interest  amounting  to  $1041  ;  that  the  deed  was  to 
be  kept  by  Culver  &  Bro.,  as  an  escrow,  until  final  payment 
of  the  amount  agreed  on  should  be  made  by  Mitchell,  and 
the  incumbrances  on  the  land,  less  the  $1041,  should  be 
released,  when  it  was  to  be  delivered  to  Mitchell.  The  $100 
deposited  with  Culver  &  Co.  by  Mitchell,  was  to  be  forfeited 
in  the  event  of  his  failure  to  comply  with  the  contract.  Sub- 
sequently, and  on  the  same  day,  it  was  further  agreed  between 
the  parties,  that  Mitchell  assumed  the  payment  of  the  taxes 
on  the  land  for  the  year  1870,  for  which  he  was  to  be  cred- 
ited, the  amount  being  $59. 

Four  days  after  this — that  is  to  say,  on  the  7th  day  of  No- 
vember, 1871,  King  and  Wolgamot  applied  to  Brucker,  in- 
forming him  of  the  sale  to  King.  When  Brucker  learned 
of  this  contract,  and  being  satisfied  King  was  entitled  to  a 
deed,  he  made  and  delivered  to  him  a  deed  for  the  land. 
King  paid  $100  more  than  the  contract  price  with  Wolgamot, 
to  cover,  as  was  claimed  by  Brucker,  some  additional  ex- 
penses he  had  been  put  to. 

Some  days  after  the  conveyance  to  King,  Mitchell  offered 
to  pay  Culver  &  Co.  the  balance  due  on  his  contract  with 
Brucker,  but  he  was  notified  the  land  had  been  conveved  to 
King. 

Mitchell  filed  his  bill  for  specific  performance,  praving 
also  that  King's  title  be  declared  void,  etc. 

King,  after  answering,  filed  a  cross  bill,  (the  escrow  from 
Brucker  and  wife  to  Mitchell  having  been  recorded,)  piay- 
30 — 77  th  III. 
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ing  that  the  record  of  the  escrow  be  canceled,  and  that  Mitch- 
ell be  required  to  surrender  possession  of  the  land. 

The  court  decreed,  dismissing  Mitchell's  bill,  and  granting 
the  prayer  of  the  cross  bill  of  King. 

We  see  no  cause  to  disturb  this  decree. 

"A  man  who  calls  for  specific  performance,"  says  Kerr,  in 
his  work  on  Fraud  and  Mistake,  358,  "must  be  able  to  show 
that  his  conduct  has  been  clear,  honorable  and  fair."  When 
Mitchell  went  to  Brucker,  he  falsely  represented  he  had  been 
sent  to  him  by  his  agent,  Wolgamot.  He  knew  that  agent 
had  then  sold  the  land  to  King.  He  withheld  this. knowledge 
from  Brucker;  and  it  does  not  lie  with  him  to  say  the  con- 
tract with  King  was  not  binding  under  the  Statute  of  Frauds. 
The  contract  was  binding  on  Brucker,  at  least  morally  ;  and 
it  was  optional  with  him,  alone,  to  set  up  the  technical  defense 
that  it  was  not  in  writing.  From  the  subsequent  conduct  of 
Brucker.  it  is  manifest,  had  Mitchell,  at  the  time  of  their  con- 
tract, informed  him  what  he  himself  knew  in  regard  to  the 
sale  by  Wolgamot  to  King,  Brucker  would  have  refused  to 
entertain  the  idea  of  contracting  to  sell  the  land  to  him  ■  in- 
deed, if  he  had  not  falsely  represented  that  he  had  been  offered 
the  land  for  $10  per  acre,  and  been  sent  by  Wolgamot  to  him 
in  regard  to  it,  it  is  clear,  from  the  proof,  he  could  not  have 
obtained  the  contract.  He  should  be  satisfied  that  he  has  paid 
nothing,  and  can,  therefore,  lose  nothing  that  he  is  entitled  to 
call  his  own. 

His  conduct,  as  shown  by  the  preponderance  of  the  evi- 
dence, is  entirely  wanting  in  the  essential  elements  of  open, 
honorable  and  fair  dealing. 

It  has  never  been  admissible,  that  one  man  should  enforce 
a  contract  to  the  disadvantage  of  another,  in  a  court  of  equity; 
which  he  had  obtained  through  falsehood;  duplicity,  or  a  be- 
trayal of  confidence. 

The  decree  is  affirmed. 

Decree  affirmed. 
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William  Byaes 

v. 

The  City  of  Mt.  Vernon. 

1.  Practice — when  objection  must  be  taken.  If  no  exception  is  taken  to 
the  complaint  before  the  police  magistrate,  upon  which  a  defendant  is  ar- 
rested for  the  breach  of  an  ordinance,  no  objection  to  its  sufficiency  can 
be  laken  on  appeal  to  the  circuit  court. 

2.  Ordinance — zohen  publication,  etc.,  need  not  be  proved.  If  the  ordi- 
nances of  any  city  or  town  incorporated  under  the  general  law  of  1872, 
are  published  in  book  or  pamphlet  form,  purporting  to  have  been  so  pub- 
lished by  authority  of  the  board  of  trustees  or  the  city  council,  no  other 
publication  need  be  shown  to  admit  them  in  evidence,  nor  need  the  fact 
of  their  passage  be  proved. 

3.  Same — sufficiency  of  complaint  to  admit  proof  of  several  violations. 
If  a  complaint  for  the  violation  of  an  ordinance  is  not  limited  to  a  single 
offense,  but  charges  a  violation  generally,  proof  may  be  admitted  of  any 
number  of  offenses,  provided  the  aggregate  of  the  fines  assessed  do  not 
exceed  the  magistrate's  jurisdiction. 

4.  New  trial — on  the  ground  a  juror  had  expressed  an  opinion.  The 
fact  that  a  juror  had  previously  expressed  an  opinion  in  a  case  where  he 
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is   accepted  without  any  examination  on  his  voir  dire,  affords  no  ground 
for  granting  a  new  trial. 

5.  A  party  will  not  be  permitted  to  accept  a  juror  without  any  exami- 
nation as  to  his  competency,  and  afterwards  set  aside  the  verdict  because 
the  juror  did  not  possess  the  requisite  qualifications. 

6.  Intoxicating  liquors — sale  to  minors.  In  a  prosecution  under  an 
ordinance  for  selling  intoxicating  liquors  to  minors  without  any  written 
order  from  their  parents,  etc.,  it  is  sufficient,  to  sustain  a  conviction,  to 
show  that  the  article  sold  was  intoxicating,  if  taken  in  sufficient  quantity. 
It  matters  not  whether  the  vendor  knew  such  fact  or  not. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  a  prosecution  by  the  city  of  Mt.  Vernon  against 
AYilliam  Bvars,  for  a  violation  of  an  ordinance  by  selling  in- 
toxicating liquors  to  minors,  without  the  written  order  of 
their  parents  or  guardians.  The  opinion  of  the  court  states 
the  essential  facts  of  the  case. 

Messrs.  Pollock  &  Keller,  and  Mr.  E.  V.  Satterfield, 

for   the   appellant. 

Mr.  T.  T.  Wilson,  and  Mr.  J.  M.  Hamlll,  for  the  appellee. 

Mr.  Chief  Justice  Scott   delivered  the  opinion   of  the 

Court : 

This  prosecution  was  commenced  before  a  police  magistrate 
of  the  city  of  Mt.  Vernon,  under  the  second  section  of  an 
ordinance  which  makes  it  unlawful  to  sell  intoxicating 
liquors  to  minors,  unless  upon  the  written  order  of  their 
parents,  guardians,  or  family  physicians.  On  the  trial,  the 
jury  found  the  defendant  guilty  of  six  different  offenses,  and 
assessed  a  fine  of  $20  for  each  offense,  making  a  total  of  $120. 
The  court  overruled  the  motion  entered  for  a  new  trial,  and 
rendered  judgment  on  the  verdict,  to  reverse  which  the  de- 
fendant prosecutes  this  appeal. 

The  objections  taken  to  the  regularity  of  the  proceedings 
are   all  of  the  most  technical  character.     Although  the  am- 
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davit  for  the  arrest  of  defendant  was  not  in  the  exact  lan- 
guage prescribed  in  the  statute,  it  is  substantially  good,  and 
authorized  the  issuing  of  the  warrant  and  the  subsequent 
arrest.     Session  Laws  1872,  sec.  7,  p.  235. 

No  exception  seems  to  have  been  taken  to  the  affidavit  be- 
fore the  police  magistrate,  and,  on  the  authority  of  The  Town 
vf  Jacksonville  v.  Block,  36  111.  507,  it  would  appear  no  objec- 
tion to  the  sufficiency  of  the  affidavit  could  be  taken  in  the 
circuit  court.  It  was  the  duty  of  the  court  to  hear  and  de- 
termine the  case  in  a  summary  manner,  according  to  its 
merits. 

The  ordinance  under  which  the  prosecution  was  commenced 
'had  been  properly  certified  and  published  in  pamphlet  form. 
The  city  of  Mt.  Vernon  was  organized  under  the  general  law 
to  provide  for  the  incorporation  of  cities  and  villages,  in  force 
July  1,  1872.  By  section  4,  article  5,  of  that  act,  it  is  pro- 
vided, all  ordinances  of  the  city,  "when  printed  in  book  or 
pamphlet  form,  and  purporting  to  be  published  by  authority 
of  the  board  of  trustees  or  the  city  council,  the  same  need 
not  be  otherwise  published,  and  such  book  or  pamphlet  shall 
be  received  as  evidence  of  the  passage  and  legal  publication 
of  such  ordinances  as  of  the  dates  mentioned  in  such  book 
or  pamphlet,  in  all  courts  and   places,  without  further  proof." 

Construction  can  not  make  this  section  of  the  statute 
plainer  than  it  is.  When  any  ordinance  has  been  published 
by  authority  of  the  city  council,  in  book  or  pamphlet  form, 
"the  same  need  not  be  otherwise  published/'  The  ordinance 
in  question  was  published  by  authority  of  the  city  council, 
in  pamphlet  form,  in  conformity  with  the  provisions  of  the 
statute  on  that  subject,  and  there  was,  therefore,  no  error  in 
admitting  it  in  evidence. 

The  complaint  is  not  limited  to  a  single  offense,  but  it 
charges  defendant,  in  unequivocal  terms,  with  "  a  violation 
of  section  2,  ordinance  37,  by  selling  intoxicating  liquors  to 
minors,  without  the  written  order  of  their  parents,  guardians 
or  family  physician."     The  writ  follows  the  complaint,  and 
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was  broad  enough  in  its  charges  to  admit  proof  of  any  n um- 
ber of  offenses,  so  the  aggregate  amount  of  fines  assessed  did 
not  exceed  the  magistrate's  jurisdiction.  Hensoldt  v.  Toiun 
of  Petersburg,  63  111.  111. 

The  affidavit  filed  after  verdict,  that  one  of  the  jurors  had 
previously  expressed  an  opinion,  affords  no  ground  for  a  new 
trial.  It  is  not  shown  the  juror  was  subjected  to  any  exami- 
nation touching  his  competency,  before  he  was  sworn  to  try 
the  cause.  Had  he  stated  on  his  voir  dire  that  he  had  not  ex- 
pressed any  opinion  unfavorable  to  defendant,  the  affidavit 
would  have  been  more  in  point.  A  party  will  not  be  permit- 
ted to  accept  a  juror  without  any  examination  as  to  his  com- 
petency, and  afterwards  set  aside  the  verdict  because  the  juror 
did  not  possess  the  requisite  qualifications.  This  would  be 
to  trifle  with  the  forms  of  the  law. 

The  proof  is  abundant  to  sustain  the  verdict.  It  is  proven 
defendant  sold  liquors  to  minors  without  any  written  order, 
in  violation  of  the  provisions  of  the  ordinance.  The  liquors 
sold  seem  to  have  been  "  bitters,"  manufactured  by  defendant 
according  to  a  formula  prepared  by  a  physician,  but  the  testi- 
mony of  all  the  witnesses  is  to  the  effect  they  are  intoxicating, 
if  taken  in  sufficient  quantities.  It  will  avail  defendant 
nothing  to  say  rt  was  not  proven  he  knew  the  ''bitters"  were 
intoxicating.  He  was  the  manufacturer,  and  was  bound  to 
know  what  they  contained.  It  is  sufficient,  to  warrant  the 
conviction,  it  w7as  proven  the  liquors  sold  to  minors,  by  what- 
ever name  they  might  be  called,  were,  in  fact,  intoxicating. 
Were  this  not  so,  the  vendor  of  intoxicating  liquors  might 
avoid  the  penalties  imposed  by  law  by  mixing  therewith  in- 
gredients containing  medical  properties.  This  would  be  a 
mere  artifice  the  law  would  not  tolerate. 

The  conviction  was  warranted  by  the  law  and  the  evidence, 

and  the  judgment  will  be  affirmed. 

Judgment  affirmed* 
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William  Steele  et  al.  Admrs. 


George  Clark,  Admr. 

1.  Trust — assuming  debt  of  another  does  not  create  a  trust,  to  tale  cane- 
out  of  the  Statute  of  Limitations.  Where  a  party,  on  the  purchase  of  land, 
assumed  aud  agreed  with  the  grantor  to  pay  a  certain  debt  which  the  lat- 
ter owed  to  a  third  person,  it  was  held,  in  an  action  by  the  administrator  of 
such  third  person  against  the  estate  of  the  party  assuming  the  pajnient 
of  the  debt,  the  Statute  of  Limitations  being  pleaded,  that  the  transaction 
did  not  create  any  trust  so  as* to  prevent  the  Statute  of  Limitations  from 
barring  the  action,  or  such  as  would  give  a  court  of  equity  jurisdiction. 

2.  Same — to  give  equity  jurisdiction.  A  court  of  equity  has  jurisdic- 
tion in  all  cases  of  strict  trust,  but  where  a  mere  confidence  is  reposed,  or 
a  credit  given,  it  will  not  exercise  such  jurisdiction. 

3.  Where  property  is  conveyed,  or  given  by  one  person  to  another  to 
hold  for  the  use  of  a  third  person,  such  a  trust  will  be  thereby  created  as 
to  give  a  court  of  equity  jurisdiction  to  compel  the  application  to  the  pur- 
poses of  the  trust.  But  the  sale  of  land  by  the  owner  to  pay  his  debts, 
which  the  purchaser  assumes  to  pay,  does  not  create  a  trust,  as  between 
him  and  the  creditors  of  the  vendor.  It  creates  the  relation  of  debtor  and 
creditor,  and  nothing  more. 

4.  Party  at  law — person  for  whose  benefit  a  promise  is  made  may  sue. 
It  has  been  settled,  by  repeated  decisions  of  this  court,  that,  in  case  of 
simple  contracts,  the  person  for  whose  benefit  a  promise  is  made  may 
maintain  an  action  in  his  own  name  upon  it,  although  the  consideration 
does  not  move  from  him. 

5.  Trust  fund — money  in  hands  of  commissioner.  Monejr  in  the  hands 
of  a  commissioner  appointed  to  sell  lands  on  decree  for  partition,  is  a 
trust  fund,  and  if  he  pays  the  same  to  a  brother  of  the  party  entitled  to 
receive  the  same,  without  any  authority,  he  will  be  liable  to  the  person 
entitled  to  it,  or  to  his  personal  representative  in  case  of  his  death,  and  it 
seems  that  the  Statute  of  Limitations  will  not  bar  a  recovery  in  such  a 
case. 

6.  Witness—  competen cy  of  administrator  in  suit  against  estate  repre- 
sented by  him.  In  a  suit  against  an  estate,  the  administrator  is  a  compe- 
tent witness  for  the  defense  to  state  what  he  knew  of  the  case  before 
becoming  administrator,  and  what  he  learned  afterwards. 

Appeal    from    the  Circuit   Court  of  Clinton  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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This  was  a  claim,  presented  in  the  county  court  of  Clinton 
county,  by  George  Clark,  administrator  of  the  estate  of  Thomas 
Moore,  deceased,  against  the  estate  of  John  Brewster,  de- 
ceased, of  which  the  appellants,  William  Steele  and  Nancy 
Brewster,  were  the  administrators.  The  opinion  of  the  court 
gives  a  substantial  statement  of  the  principal  facts  of  the 
case. 

Mr.  G.  Van Hoorebeke,  for  the  appellants. 

Mr.  Darius  Kingsbury,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  proceeding  was  commenced  before  the  county  court 
of  Clinton  county,  and  taken  by  appeal  to  the  circuit  court, 
wherein  a  judgment  was  rendered  for  the  plaintiffs  for  four 
hundred  and  forty-four  dollars,  and  costs,  from  which  judg- 
ment this  appeal  is  prosecuted  by  the  defendants.  It  is  a  case 
in  which  the  administrator  of  one  Thomas  Moore,  deceased, 
presented  a  claim  for  allowance  against  the  estate  of  John 
Brewster,  deceased,  for  one  thousand  dollars.  The  county 
court  allowed  the  claim  to  the  extent  of  seven  hundred  and 
seventy-seven  dollars,  and,  on  appeal  to  the  circuit  court,  the 
same  was  reduced  to  the  above  sum  of  four  hundred  and 
forty-four  dollars. 

A  brief  statement  of  the  facts  will  show  that  this  judgment 
ought  not  to  stand. 

It  appears  that  Thomas  Moore,  the  father  of  Thomas  Moore 
in  behalf  of  whose  estate  this  claim  is  prosecuted,  died  in  1802 
or  1853,  leaving  an  estate  in  land,  which  descended  to  his  son, 
Robert  Moore,  this  Thomas  Moore,  and  a  granddaughter, 
Mary  Stephens.;  that,  in  1850,  Thomas  Moore,  the  younger, 
then  about  twenty  years  of  age,  left  this  State  for  California, 
and  has  not  been  heard  from  since  1866.  In  1853,  proceed- 
ings were  instituted  for  a  partition  of  the  estate  of  Thomas 
Moore,  senior,  and  one  Alfred  Tucker  was  appointed  a  com- 
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missioner  to  make  partition  and  pay  over  the  proceeds  to  these 
several  heirs,  each  share  amounting  to  four  hundred  and 
forty-four  dollars,  which  the  commissioner  received  in  monev, 
and  paid  to  John  Brewster,  deceased,  the  guardian  of  Mary 
Stephens,  her  share,  to  Robert  Moore  his  share,  and,  without 
any  authority  whatever,  as  appears,  paid  to  Robert  his  brother 
Thomas'  share.  In  1859  or  1860,  Robert  Moore,  being1  in 
debt  to  his  brother  Thomas  in  this  sum  of  four  hundred 
and  forty-four  dollars,  and  also  to  other  parties,  agreed  to 
sell  his  farm  to  Brewster,  to  pay  his  debts,  and  among 
them  this  debt  to  his  brother  Thomas.  For  what  price  the 
farm  was  sold,  does  not  appear.  Brewster's  administrator 
proved  one  payment  of  more  than  two  hundred  dollars  to  one 
Fouke,  a  creditor  of  Robert,  and  offered  to  show  for  what 
the  farm  was  sold  by  Robert  Moore  to  him.  This  evidence 
the  court  refused  to  admit.  The  defense  was,  the  Statute  of 
Frauds  and  Perjuries  and  the  Statute  of  Limitations. 

To  sustain  the  recovery,  it  is  urged  by  appellee  that  this 
was  a  trust  fund,  and  the  recovery  not  barred  by  the  Statute 
of  Limitations.  It  is  claimed  and  argued  by  appellee  that 
Brewster,  in  his  lifetime,  had  become  security  for  the  pavment 
of  the  money  received  by  Robert  Moore,  belonging  to  his 
brother  Thomas,  which  fact,  they  insist,  gives  it  the  character 
of  trust  money,  and  not  barred  by  the  Statute  of  Limitations. 
A  careful  examination  of  the  record  betrays  the  existence  of 
no  such  fact.  Neither  Dougherty,  Dill,  the  Clarks.  nor  Mrs. 
Pratt,  called  for  appellee,  state  anything  Of  the  kind.  The 
simple  fact  is,  that  Brewster,  on  the  purchase  of  Robert 
Moore's  farm,  undertook  to  pay  this  debt  Robert  then  owed 
his  brother  Thomas.  As  Dougherty  states  it,  Brewster  told 
his  brother  he  had  bought  Robert  Moore's  farm,  and  had  be- 
come paymaster  to  Thomas  for  Robert  Moore.  This  was  in 
1860.  At  this  time,  the  relation  of  these  parties  was  that  of 
debtor  and  creditor. 

It  has  been  settled,  by  repeated  decisions  of  this  court,  that, 
in  case  of  simple   contracts,  the  person    for  whose   benetit  a 
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promise  is  made  may  maintain  an  action  in  his  own  name 
upon  it,  although  the  consideration  does  not  move  from  him. 
Eddy  v.  Roberts,  17  111.  505;  Brown  v.  Strait,  19  ib.  89;  Bris- 
tow  et  al.  v.  Lane  et  al.  21  ib.  194,  where  the  English  and 
American  authorities  are  considered. 

In  1860,  when  this  promise  was  made  by  Brewster  to  Rob- 
ert Moore,  admitting  it  was  made,  Thomas  Moore  had  a  clear 
right  of  action  against  Brewster  to  recover  the  amount,  had 
he  chosen  to  accept  Brewster  as  his  creditor,  and,  if  dead,  his 
administrator  had  a  right  of  action  for  five  years  there- 
after. These  proceedings  were  instituted  more  than  thirteen 
years  thereafter,  and  some  years  after  the  death  of  Brewster. 

Under  this  state  of  fact,  we  are  at  a  loss  to  perceive  why 
the  claim  was  not  barred  by  the  Statute  of  Limitations.  We 
fail  to  see  in  the  transaction  any  indication  of  a  trust,  to  any 
greater  extent  than  any  ordinary  assumpsit  by  one  person,  for 
a  valuable  consideration,  to  pay  a  debt  he  owes,  to  a  third 
partv,  instead  of  paying  to  the  party  with  whom  he  con- 
tracted. 

A  court  of  equity  has  jurisdiction  in  all  cases  of  strict 
trust,  but  where  a  mere  confidence  is  reposed,  or  a  credit 
given,  it  will  not  exercise  such  jurisdiction.  As  this  court 
said,  in  Doyle  et  al.  v.  Murphy  et  al.  22  111.  502,  the  various 
affairs  of  life,  in  almost  every  act  between  individuals  in  trade 
and  commerce,  involve  the  reposing  of  contidence  or  trust  in 
each  other,  and  yet  it  has  never  been  supposed  that  because 
such  confidence  or  trust  in  the  integrity  of  another  has  been 
extended  and  abused,  therefore  a  court  of  equity  would,  in 
all  such  cases,  assume  jurisdiction. 

It  is  true,  as  there  said,  when  property  is  conveyed  or  given 
by  one  person  to  another,  to  hold  for  the  use  of  a  third  person, 
such  a  trust  would  thereby  be  created  as  would  give  equity 
jurisdiction  to  compel  the  application  to  the  purposes  of  the 
trust.  But  such  is  not  this  case.  Here  was  the  sale  of  a 
farm  bv  the  owner,  to  pay  his  debts,  among  which  was  this 
debt  due  his  brother  Thomas,  and  which  Brewster   assumed 
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to  pay.     It    is  an   ordinary  case  of  debtor  and   creditor,  and 
the  Statute  of  Limitations  was  a  bar  to  a  recovery. 

This  money,  when  in  the  hands  of  Tucker,  the  commis- 
sioner, was  a  trust  fund,  from  which  he  had  no  right,  of  his 
own  mere  motion,  to  part,  and  place  in  the  hands  of  Robert 
Moore,  who  is  not  shown  to  have  had  any  authority  to  re- 
ceive it.  There  can  be  no  doubt  the  estate  of  Thomas  Moore 
lias  a  right  of  action  against  Tucker,  to  recover  this  money, 
with  interest. 

There  are  some  objections  made  on  excluding  the  tes- 
timony of  Steele,  one  of  the  administrators  of  Brewster, 
called  by  the  defense.  We  see  no  grounds  for  excluding 
his  testimony,  he  being  called  to  state  what  he  knew  of  the 
case  before  he  became  administrator,  and  afterwards.  At 
first  blush  he  seems  to  have  been  competent,  not  being  within 
any  of  the  exceptions  of  section  2,  chapter-  51,  K.  S.  1874, 
title,  "Evidence  and  Depositions/' 

It  was  also  error  to  exclude  the  testimony  of  French,  as 
offered  by  appellant,  and  also  that  of  Parks,  as  to  the  price 
to  be  paid  for  the  farm,  and  how  it  was  paid. 

For  the  errors  above  discussed,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


George  Stone  et  al. 

v. 

Washington  Duvall  et  al. 

1.  Consideration — recital  of  in  deed,  prima  facie  evidence.  The  recital 
in  a  deed  for  the  conveyance  of  land  of  the  payment  of  a  consideration  hy 
the  grantee,  is  sufficient  evidence  that  it  was  made  for  a  valuable  consid- 
eration, until  the  fact  is  disproved.  The  testimony  of  the  justice  who  pre- 
pared the  deed  and  took  its  acknowledgment,  that  he  knew  nothing  of  anv 
consideration  being  paid,  will  not  be  sufficient  to  overcome  the  reeiial 
of  payment  in  the  deed. 
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2.  Deed — delivery  to  take  effect  at  grantor's  death.  The  delivery  of 
a  deed  for  land  to  a  third  party,  to  be  retained  until  the  death  of  the 
grantor,  and  then  to  be  delivered  to  the  grantee,  is  not  an  absolute  deliv- 
ery, and  will  not  operate  to  vest  an  immediate  estate  in  the  land,  but  it 
will  be  good  to  pass  the  title  at  the  grantor's  death,  to  the  grantee  or  his 
heirs. 

3.  Escrow — defined.  A  deed  is  delivered  as  an  escrow  where  the  deliv- 
ery is  conditional,  that  is,  when  it  is  delivered  to  a  third  person  to  keep 
until  something  be  done  by  the  grantee,  and  it  is  of  no  force  until  the 
condition  be  fulfilled. 

4.  Where  a  party  executed  a  deed  for  land  to  his  married  daughter, 
acknowledged  the  same,  and  directed  the  party  in  whose  hands  he  placed 
the  same  to  have  it  recorded,  and  hold  it  without  delivery  until  the 
grantor's  death,  and  his  daughter  having  died,  he  filed  a  bill  to  set 
the  same  aside,  it  was  held,  in  the  absence  of  proof  of  any  mistake  in 
drafting  the  same,  that  the  deed  could  not  be  set  aside,  but  that  the 
grantor's  original  intention  must  be  carried  into  effect;  that  he  was  enti- 
tled to  the  use  of  the  land  as  though  he  had  a  life  estate  therein,  and  that 
upon  his  death  the  deed  would  take  effect  so  as  to  have  vested  a  title  in 
the  grantee  by  relation  back,  so  as  to  pass  the  title  to  her  heirs  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Washington  Duvall 
and  Mary  Duvall,  his  wife,  against  George  Stone,  Julia  Stone, 
Pearly  Stone  and  Bissell  Davis,  heirs  at  law  of  Mary  Stone, 
deceased,  and  William  Stone,  husband  of  Mary  Stone,  to  set 
aside  a  deed  made  by  tiie  complainants  to  said  Mary  Stone. 
The  material  facts  of  the  case  are  set  forth  in  the  opinion  of 
the  court. 

Mr.  William  Winkelmax,  for  the  plaintiffs  in  error. 

Messrs.  Henckler  &  Talbott,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  evidence  shows  that  defendants  in  error  had  eaeh  been 
previously  married,  Washington  having  a  daughter  by  that 
former  marriage,  who  was  married  to  William  Stone;  Mary 
had  a  son    by  her  previous    marriage,   named   Allen   Agnew. 
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They  each  owned  a  small  amount  of  real  estate  when  married, 
and  discord  afterwards  having  arisen  between  them,  it  was 
agreed  that  they  should  respectively  relinquish  or  convey  their 
claim  to  each  other's  property,  so  that  the  survivor  would  have 
no  interest  in  the  real  estate  of  the  other — to  cut  off  the  claim 
of  dower  by  the  wife  in  the  property  of  the  husband,  and  the 
right  of  curtesy  of  the  husband  in  the  property  of  the  wile, 
and  to  prevent  their  step  children  from  claiming  any  interest 
in  the  property  of  their  step  parents. 

In  consummating  this  arrangement,  defendants  in  error 
Avent  to  a  justice  of  the  peace,  who,  under  their  directions, 
prepared  deeds  which  they  executed  and  acknowledged.  By 
one  of  these  deeds  the  land  owned  by  the  husband  was  con- 
veyed in  fee  to  his  daughter,  Mrs.  Mary  Stone.  By  the  other, 
the  wife's  real  estate  was  conveyed  to  Allen  Agnew.  The 
justice  was  directed  to  have  the  deeds  recorded,  and  to  hold 
them  until  the  death  of  the  parties,  and  then  deliver  them  to 
the  respective  grantees.  Subsequently  Mrs.  Stone  died, 
leaving  her  husband,  and  the  other  defendants,  her  minor 
children,  surviving  her.  The  deeds  were  recorded,  as  required, 
by  the  justice  of  the  peace,  and  held  until  after  Mrs.  Stone's 
death,  when  Duvall  called  and  took  the  deed  executed  to  her 
from  the  justice.  It  appears  that  Stone,  with  his  wife,  was  in 
possession  of  the  property  conveyed  to  his  wife  when  the 
deeds  were  made,  and  he  so  continued  in  possession  until 
after  the  suit  was  brought. 

Complainants  claim  that,  the  deed  to  Mrs.  Stone  was  not 
made  in  pursuance  of  their  intentions,  and  contrary  to  their 
directions:  that  the  deed  was  never  delivered  to  the  grantee, 
or  to  any  one  for  her,  and  they  asked  to  have  it  set  aside  and 
cancelled,  and  the  property  restored  to  Duvall,  as  it  was 
before  the  deed  was  made.  On  a  hearing,  the  court  below 
granted  the  relief  sought,  and  defendants  bring  the  record  to 
this  court  on  error,  and  ask  a  reversal. 

The  evidence  of  the  justice  of  the  peace  seems  to  be  rather 
indefinite  as  to  what  the  expressed  purpose  of  the  parties  was 
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when  he  drew  the  deeds.  He  is.  however,  positive  that  lie 
was  directed  to  prepare  deeds  to  convey  the  land.  He  pro- 
posed to  fix  the  matter  by  agreement,  will 'or  otherwise,  bu-t 
Dn vail  declined,  saying-  his  wife  desired  deeds.  He,  when 
asked  the  direct  question  whether  the  purpose  was  not  to 
convey  Duvall's  interest  in  his  wife's  property  to  her  son,  and 
any  interest  she  held  in  Duvall's  property  to  Mrs.  Stone, 
and  whether  Duvall  did  not  so  inform  him,  says  he  believes 
that  was  the  meaning,  but  that  he  could  not  swear  to  the 
exaet  words.  He  also  says  that  he  was  afterwards  so  informed 
by  Mrs.  Duvall.  He  nowhere  says  that  it  was  understood  or 
intimated  that  the  parties  intended  or  said  they  desired  to 
retain  any  interest  in  the  property.  By  a  conveyance .  in  fee, 
they  undeniably  would  accomplish  the  purpose  of  preventing 
such  claims  as  effectually  as  by  any  other  mode;  and  it  is 
strange,  if  such  was  the  intention,  that  they  did  not  say  that 
was  their  only  purpose. 

Duvall  told  Stone  that  he  intended  to  convey  the  property 
to  his  wife,  as  Stone  states  in  his  sworn  answer.  The  deed 
having  been  subsequently  made  in  accordance  with  this 
declaration,  and  in  pursuance  to  the  advice  received  from  the 
attorney,  a  different  purpose  from  that  expressed  in  the  deed 
should  be  clearly  proved,  before  a  court  of  chancery  would 
interfere  to  set  it  aside.  The  deed  itself,  in  proper  form  and 
duly  executed,  is  strong  evidence  of  the  grantor's  intention, 
and  to  overcome  it,  the  evidence  should  be  clear  and  con- 
vincing. 

Here  we  find  a  man  largely  advanced  in  life,  the  father  of 
a  woman  having  a  family  of  children,  and  of  limited  means, 
and,  as  it  seems,  fearful  that  his  wife  would,  at  his  death, 
hold  dower  in  his  property,  determined  to  secure  the  property 
to  his  daughter,  and  it  is  not  out  of  the  usual  course  of  human 
action  for  him  to  make  a  conveyance  to  her.  He  inquired  if 
he  could;  he  said  he  would,  and  finally  did  so  convey  it. 
Duvall.  himself,  testified,  and  he  does  not  state  the  purpose 
of  the  conveyance,  nor  the  instructions  he  gave  to  the  justice 
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of  the  peace.    He  does  not  say  that  the  deed  did  not  carry  out, 
his  purpose  when  it  was  made.    He  is  silent  as  to  the  execution 
of  the  deed,  or  what  he  said  to  the  justice.     He  does  not  sav 
there  was  a  mistake,  or  that  the  justice  did   not  do  precisely 
what  he  desired. 

It  is,  however,  said  there  was  no  consideration  paid  for 
the  property.  He  acknowledges,  in  his  deed,  that  there  was, 
and  he,  and  all  others,  fail  to  disprove  the  acknowledgment 
of  the  fact  in  the  deed.  The  justice  says  he  knew  nothing  of 
any  consideration  being  paid',  but  that  does  not  negative  the 
statement  in  the  deed  that  it  was.  Even  if  it  was  necessary 
to  prove  a  pecuniary  consideration  to  sustain  the  deed,  still, 
the  deed,  uncontradicted,  proves  that  it  was  paid.  We  will 
not  stop  to  inquire  whether  natural  love  and  affection,  although 
not  expressed  in  the  deed,  would  not  sustain  it,  or  whether, 
on  his  own  theory  of  the  case,  the  getting  of  the  property  free 
from  his  wife's  dower  would   not  be  sufficient. 

It  is  manifest  that  complainants  intended  to  convey  some 
interest  in,  and  title  to  these  premises  to  Mrs.  Stone,  but 
what  interest  is  not  shown  by  the  evidence.  Whether  it  was 
to  be  a  fee  subject  to  a  life  estate  in  the  grantor,  or  some 
other  estate,  does  not  appear.  Nor  do  counsel  suggest  what 
estate  it  was.  To  cancel  the  deed  would  be  to  permit  Duvall 
to  change  his  mind,  and  to  defeat  his  act  deliberately  done 
after  consultation  and  advice  taken,  and  done  in  accordance 
with  his  previously  expressed  purpose  to  convey  to  Mrs. 
Stone.  It  would  be  clearly  wrong  to  abrogate  the  dee<.], 
unless  it  clearly  appeared  that  an  estate  less  than  a  fee,  and 
snch  an  estate  as  terminated  with  her  life,  or  previous  thereto, 
was  intended  to  be  conveyed,  but  was  not  by  reason  of  a 
mistake. 

It  is  urged  that  the  deed  was  never  delivered.  It  was  not, 
to  Mrs.  Stone,  as  she  was  probably  not  aware  of  its  existence 
for  a  considerable  time  afterwards,  if  it  ever  came  to  her 
knowledge.  Was  the  delivery  to  the  justice  of  the  peace, 
with    directions  to   record    and    hold   it  Until    the    death  of 
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Duvall,  a  delivery?  It  was  manifestly  not  an  absolute  deliv- 
ery. The  fact  that  he  was  directed  to  hold  the  deed,  and  not 
deliver  it  till  the  death  of  Duvall,  renders  it  absolutely  certain 
that  the  grantor  did  not  intend  that  the  deed  should  take  effect 
until  that  time.  This  removes  all  doubt  on  that  question. 
The  deed  did  not,  therefore,  operate  to  give  Mrs.  Stone  anv 
immediate  rights  or  interest  in  the  premises.  If  she  acquired 
any  right,  it  was  that  the  title  should  only  vest  in  her  at  her 
father's  death. 

Was  this,  then,  a  delivery  as  an  escrow?  Kent,  Ch.  J.,  in 
the  case  of  Jackson  v.  Catfin,  2  Johns.  R.  248,  says  :  "A  deed  is 
delivered  as  an  escrow  when  the  delivery  is  conditional,  that 
is,  when  it  is  delivered  to  a  third  person  to  keep  until  some- 
thing be  done  by  the  grantee;  and  it  is  of  no  force  until  the 
condition  be  fulfilled/*'  Sheppard,  in  his  Touchstone,  p.  58, 
gives  substantially  the  same  definition,  except  he  does  not 
limit  the  performance  of  the  act  to  the  grantee,  which  seems 
to  us  to  be  the  more  accurate  rule.  Now  this  deed  was  to  be 
delivered  on  the  death  of  Duvall.  That  wras  the  express 
condition  upon  which  it  was  placed  in  the  hands  of  the  justice, 
and.  according  to  the  authority  of  the  case  of  Jackson  v.  Cat/in, 
supra,  it  was  delivered  as  an  escrow,  and  could  not  take  full 
effect  until  the  thing  happened  that  was  conditional  to  its 
delivery;  and  Duvall  not  having  died,  the  deed  has  not  yet 
vested  the  title  in  full,  and  can  not  until  that  event  shall 
occur. 

Sheppard  lays  it  down  as  the  law,  that  "The  delivery  is 
good,  for  it  is  said,  in  this  case,  that  if  either  of  the  parties 
to  the  deed  die  before  the  conditions  be  performed,  and 
the  conditions  be  after  performed,  that  the  deed  is  good ; 
for  there  was  traditio  inchoata  in  the  lifetime  of  the  par- 
ties; and  postea  consummata  existens,  by  the  performance 
of  the  conditions,  it  taketh  its  effect  by  the  first  delivery, 
without  any  new  or  second  delivery;  and  the  second  delivery 
is  but  the  execution  and  consummation  of  the  first  deliv- 
ery/'    But   in  such  a  case,  the  delivery  only  relates  back  to 
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the  first   delivery   so  as   to  carry  out  the    intention   of   the 

grantor,  and  to  vest  the  title.     It  would  not  give  the  grantee 

a  right  to  intervening  rents  and  profits.     So  in  this  case,  the 

deed  is  an   escrow,  that  will   not  take   effect   until   Duvall's 

death,  when  it  may  be  delivered  to  the  heirs  of  the  grantee, 

and  it  will  be  held  to  have  taken  effect  so  as  to  have  vested 

such  a  title  in  the  mother  as  to  pass  the  fee  to  them.     Until 

that  time,  Duvall  will  be  entitled  to  the  use  of  the  property 

as   though   he  had  a  life   estate,    and    the   children   of  Mrs. 

Stone  the  remainder. 

It,  then,  follows  that  the  court  below   erred   in  rendering 

the  decree,  and  it  is  reversed. 

Decree  reversed. 


Joseph  Hon^aejd 

V. 

The  People  of  the  State  of  Illinois. 

Manslaughter — liability  of  physician  for  death  of  his  patient.  Where 
a  physician,  attending  a  female  sick  with  bilious  fever,  and  five  months 
advanced  in  pregnancy,  gave  her  no  strong  medicines,  or  did  any  act  to 
bring  about  a  miscarriage,  and  she  was  taken  in  labor,  which  proved  in- 
effectual until  the  fcetus  was  removed  by  force,  and  she  afterwards  died 
from  puerperal  fever,  not  induced  by  anything  done  or  omitted  to  be  done 
by  the  physician,  it  was  7ield,  that  a  conviction  of  him  for  manslaughter 
could  not  be  sustained. 

Writ  of  Error  from  the  Circuit  Court  of  Jackson  county ; 
the  Hon.  M.  C.  Crawford,  Judge,  presiding. 

This  was  an  indictment  against  Joseph  Honnard,  for  man- 
slaughter, in  causing  the  death  of  Jane  Stevenson.  The 
opinion  of  the  court  states  the  facts  of  the  case. 

Mr.  L.  P.  Butler,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
31— 77th  III. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  plaintiff  in  error  was  indicted  at  the  February  term, 
1873,  of  the  Jackson  county  circuit  court,  for  manslaughter, 
in  causing  the  death  of  one  Jane  Stevenson.  At  the  Febru- 
ary special  term,  1875.  of  that  court,  a  trial  was  had.  result- 
ing in  a  verdict  of  guilty,  the  jury  fixing  the  punishment  at 
four  years  in  the  penitentiary,  and  sentence  was  passed  upon 
the  verdict.  The  defendant  brings  the  record  to  this  court 
upon  error. 

The  bill  of  exceptions  purports  to  contain  all  the  evidence, 
and  shows  that  a  motion  for  a  new  trial  was  made,  overruled 
by  the  court,  and  the  proper  exception  taken.  The  only  ques- 
tion we  propose  to  consider,  was  raised  by  that  motion,  and 
is  :   Was  the  evidence  sufficient  to  support  the  verdict? 

The  plaintiff  in  error  was  a  practicing  physician.  The 
deceased,  Jane  Stevenson,  was  a  married  woman,  living  with 
her  husband.  Prior,  and  at  September  7,  1873,  the  deceased 
was  sick  with  bilious  fever.  The  accused  was  attending  her 
as  physician.  Her  husband  was,  at  the  same  time,  lame,  in 
consequence  of  an  injury  received  at  a  mine,  and  was  under 
the  care  of  another  physician,  Dr.  Cavenaugh. 

Deceased  being  some  five  months  advanced  in  pregnancy, 
Dr.  Honnard,  the  plaintiff  in  error,  was,  as  all  the  testimony 
concurs  in  showing,  extremely  careful  as  to  giving  her  any 
strong  medicines,  and  there  is  no  evidence  tending  to  show 
that  he  was  in  any  respect  responsible  for  the  miscarriage  she 
commenced  to  have  on  said  7th  of  September.  After  her 
labor  pains  had  commenced,  he,  being  sent  for,  came.  The 
patient's  bowels  were  severely  constipated,  and  had  been  for 
several  days  previously.  Her  labor  was  ineffectual,  and  the 
doctor  undertook  to  aid  in  the  removal  of  the  foetus  by  force. 
Of  the  first,  and  apparently  only,  presentation,  he  succeeded 
in  bringing  away  all  but  the  head.  Having  no  forceps,  he 
undertook  to  improvise  a  substitute,  by  the  use  of  two  spoons. 
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The  evidence  is  somewhat  doubtful  whether  he  used  the 
spoons  to  any  extent.  Being  unwell  himself  at  the  time,  he 
gave  up  his  endeavors  to  bring  away  the  head,  left,  and  sent 
Dr.  Mahoney  to  take  charge  of  the  patient.  The  latter  gave 
her  ergot,  and  after  a  while  the  head  came  away  with  another 
foetus  besides.  From  this  time,  which  was  September  7th, 
until  the  14th  of  the  same  month,  the  patient  had  no  physi- 
cian. Dr.  Cavenaugh,  who  was  attending  her  husband,  pre- 
scribed for  her,  but  the  women  in  attendance,  who  were  called 
as  witnesses  for  the  prosecution,  testify  that  she  refused  to 
take  any  of  the  remedies  prescribed.  Her  bowels  remained 
badly  constipated,  and  the  women  gave  her  blue  mass  and 
Wright's  Vegetable  Pills,  which  produced  an  operation,  but 
she  relapsed  into  even  worse  constipation,  and,  some  four  or 
five  days  after  the  miscarriage,  puerperal  fever  set  in,  and,  on 
the  14th.  Dr.  Mahoney  was  sent  for,  and,  on  the  next  day, 
Dr.  O'Hara.  both  of  whom  visited  her.  On  the  16th  of  Sep- 
tember, 1873,  she  died.  The  evidence  is  all  one  way,  that  she 
died  of  puerperal   fever. 

The  medical  testimony  is  to  the  effect- that  the  use  of  trac- 
tion or  force,  in  such  case,  is  recognized  as  proper  practice 
under  some  circumstances.  The  miscarriage  was  an  inevit- 
able result  when  the  accused  Avas  called  on  the  7th.  He  had 
not  in  any  way  contributed,  so  far  as  the  evidence  shows,  to 
its  causation.  He  says  the  foetus  was  dead  then,  and  there  is 
nothing  to  contradict  him.  What  he  did,  therefore,  in  aid 
of  the  miscarriage,  was  not  unlawful.  He  mav  not  have 
acted  with  either  the  best  judgment  or  even  ordinary  skill. 
But  no  unprejudiced  person  can  read  the  evidence  without 
being  convinced  that  he  acted  with  good  motives,  and  the 
evidence  wholly  foils  to  show  that  the  puerperal  fever,  of 
which  the  patient  died,  was  caused  by  anything  done  or  omit- 
ted to  be  done  by  the  accused. 

If  physicians  and  surgeons  can  be  convicted  of  manslaugh- 
ter, and  sent  to  the  penitentiary,  upon  such  evidence  as  this 
record   contains,  there   would   soon    be  witnessed    a   frightful 
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devastation  of  their  ranks.  The  accused  was  a  regularly 
educated  physician,  and  had  had  considerable  practice.  There 
is  wanting  in  this  case  every  element  of  the  crime  of  man- 
slaughter but  that  of  the  mere  death  of  a  human  being. 

The  court  erred  in  denying  the  motion  for  a  new  trial,  and 
for  that  reason  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


William  I.  Allen 


The  People  of  the  State  of  Illinois. 

1.  Gkand  jury — swearing,  and  by  wlwm.  As  the  statute  does  not  require 
that  the  clerk  of  the  court,  or  designate  what  officer,  shall  swear  the  grand 
jury,  any  officer  authorized  by  law  to  administer  oaths  generally,  may, 
under  the  direction  of  the  court,  administer  the  prescribed  oath  to  them. 

2.  Same — presumption  that  they  were  properly  sworn.  Every  presump- 
tion is  in  favor  of  the  correctness  of  the  action  of  the  circuit  court  in  the 
swearing  of  a  grand  jury.;  therefore  an  affidavit  in  support  of  a  motion 
to  quash  an  indictment,  on  the  ground  that  the  grand  jury  were  not  sworn 
by  one  authorized  to  swear  them,  which  stated  that  they  were  sworn  by 
one  A  B,  who  was  neither  the  clerk  of  the  court,  nor  deput}^  clerk,  was  held 
insufficient,  in  not  showing  that  such  person  had  no  authority  to  admin- 
ister oaths  generally. 

3.  '  Homtctde — whether  in  self-defense.  In  the  case  of  a  homicide,  where 
it  does  not  appear  that  the  danger  was  so  urgent  and  pressing  that,  in 
order  to  save  the  prisoner's  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  deceased  was  necessary,  or  that  the  cir- 
cumstances were  such  as  to  induce  a  reasonable  and  well-grounded  belief 
of  such  necessity,  and  that  the  prisoner  really  acted  under  such  reasonable 
belief,  the  killing  can  not  be  justified  on  the  ground  of  self-defense. 

4.  Where  it  appeared  that  a  state  of  enmity  existed  between  the 
deceased  and  the  prisoner,  and  that  as  the  prisoner  was  coming  out  of  a 
store,  the  deceased  advanced  upon  him  in  a  threatening  manner,  with  his 
arms  extended,  but  with  no  weapons  in  his  hands  or  about  his  person, 
and  that  the  prisoner  stepped  a  step  or  two  inside  the  door,  drew  his 
revolver  and  shot  the  deceased,  from  which  shot  he  died,  and  that  the 
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prisoner,  instead  of  indicating  regret  for  what  he  had  done,  rather 
expressed  satisfaction,  denoting  that  the  act  was  deliberate  and  of  revenge, 
it  was  held,  that  the  case  was  not  one  of  self-defense. 

5.  Manslaughter — punishment  fractional  part  of  a  year.  Under  lit e 
statute  denning  the  punishment  for  manslaughter,  the  jury  may  fix  the 
term  of  the  prisoner's  confinement  in  the  penitentiary  at  a  given  number 
of  years  and  a  fractional  part  of  a  year. 

6.  Instructions — repeating.  Where  refused  instructions  in  a  criminal 
case,  solar  as  they  contained  correct  principles  of  law,  were  substaniialjy 
embraced  in  those  which  were  given,  it  was  held  no  error,  as  the  court 
was  not  bound  to  repeat  the  instructions. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county  ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Bryan  &  Kagy,  and  Mr.  B.  B.  Smith,  for  the 
plaintiff  in  error. 

Mr.  J  as.  K.  Edsall,  Attorney  General,  and  Messrs.  Raser 
&  Goodnow,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  plaintiff  in  error  was  indicted,  at  the  February  term, 
1875,  of  the  Marion  circuit  court,  for  the  murder  of  John  G. 
Davis,  and  tried  at  the  following  March  term,  convicted  of 
manslaughter,  and  sentenced  to  confinement  in  the  peniten- 
tiary for  eight  and  one-half  years. 

The  error  first  assigned  is,  the  overruling  of  a  motion  which 
was  made  to  quash  the  indictment  on  the  ground  that  the 
grand  jury,  which  found  the  bill,  were  not  properly  sworn. 

The  motion  was  founded  on  an  affidavit  made  by  the  defend- 
ant, that,  as  he  was  informed  and  believed,  the  grand  jurv 
were  sworn  by  one  Jacob  O.  Chance,  and  that  he  was  neither 
the  clerk  nor  deputy  clerk  of  the  court.  The  statute  requires 
a  certain  prescribed  oath  to  be  administered  to  grand  jurors, 
but  does  not  designate  that  the  clerk  of  the  court,  or  what 
officer,  shall   administer  the  oath. 

The  statute  confers  upon  a  long  list  of  officers  the  power  to 
administer  "'all  oaths  of  office,  and  all  other  oaths  authorized 
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or  required  of  any  officer  or  other  person/'  etc.  We  are  of 
opinion  that  any  officer  thus  authorized  bylaw  to  administer 
oaths  generally,  may,  under  the  direction  of  the  court,  law- 
fully administer  the  prescribed  oath  to  a  grand  jury.  Every 
presumption  is  in  favor  of  the  correctness  of  the  action  of 
the  circuit  court  in  the  matter,  until  the  contrary  is  made  to 
appear.  The  affidavit  did  not  negative  that  the  person  who 
administered  the  oath  was  an  officer  authorized  to  administer 
oaths  generally.  It  did  not  appear  that  the  grand  jury  were 
not  properly  sworn,  and  the   motion  was  properly  overruled. 

It  is  insisted  that  the  verdict  is  against  the  evidence — that 
the  prisoner  should  have  been  acquitted  on  the  ground  that 
he  acted  in  self-defense   in  the  commission  of  the  homicide. 

The  evidence  discloses  that  a  state  of  enmity  existed 
between  the  deceased  and  the  prisoner;  that  just  before  the 
occurrence,  the  prisoner  was  sitting  on  the  counter,  about 
fifteen  feet  from  the  door,  in  the  store  of  Jones  and  Wilsotij 
in  Kinmundy,  Marion  county.  It  was  about  seven  or  half- 
past  seven  o'clock  in  the  evening  of  November  25,  1874.  The 
deceased  had  looked  in  through  the  glass  of  the  store  door, 
and  seen  the  prisoner  sitting  on  the  counter,  and  placed  him- 
self a  few  feet  north  of  the  store  door,  for  the  purpose,  no 
doubt,  of  assaulting  the  prisoner  when  he  came  out.  The 
latter  started  to  go  out  of  the  store,  and  as  he  reached  the 
door  and  opened  it,  and  was  standing  in  the  door- way,  the 
deceased  advanced  toward  him  in  a  threatening  manner,  with 
his  arms  extended;  the  prisoner  stepped  back  a  step  or  two 
inside  the  door,  drew  a  revolver,  pointed  it  at  the  deceased 
and  fired,  discharging  a  ball  into  the  body  of  the  latter  near 
the  heart.  The  deceased  sank  down,  was  taken  into  a  store 
across  the  way,  and  died  soon  after.  The  deceased  had  no 
weapon,  and  none  was  found  upon  his  person.  He  and  the 
prisoner  were  about  ot  the  same  size,  the  difference,  if  any,  in 
physical  ability  being  in  favor  ot  the  latter.  It  was  a  inuon- 
lignt  night,  there  was  gfi&b  in  the  top  of  the  store  door,  large 
glass   show-windows  on  ooiii    sides  oi    the    door,  a  lamp  near 
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each  window,  and  a  chandelier  eight  feet  from  the  front  of 
the  store,  which,  when  lighted  up,  made  it,  in  the  words  of 
the  testimony  of  one  of  the  proprietors,  "  almost  as  light  as 
day,  out  doors."  The  prisoner  said,  immediately  after  he  shot 
deceased  :  "  That  is  the  way  I  do  my  business."  He  told  the 
Officer  who  arrested  him  afterward,  that  the  revolver  found 
with  him  was  his,  that  "that  was  what  I  done  the  work  with  ; 
that  it  was  loaded,  except  the  one  that  Davis  got." 

The  evidence  presents  no  proper  case  of  self-defense.  The 
jury  were  fully  warranted  in  finding  that  it  did  not  appear 
that  the  danger  was  so  urgent  and  pressing  that,  in  order  to 
save  the  prisoner's  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  deceased  was  necessary,  or 
that  the  circumstances  were  such  as  to  induce  a  reasonable 
and  well-grounded  belief  of  such  necessity,  and  that  the  pris- 
oner really  acted  under  the  influence  of  such  reasonable 
belief.  There  was  that  in  the  prisoner's  declarations  in  respect 
to  the  homicide,  which  told  against  him.  Instead  of  indi- 
cating regret,  and  that  the  life  of  a  fellow-being  had  been 
reluctantly  taken  under  the  necessity  of  self-defense,  they 
were  rather  expressive  of  satisfaction  at  what  had  been  done, 
tending  to  denote  that  the  act  had  been  perpetrated  deliber- 
ately, of  set  purpose,  in  a  spirit  of  revenge. 

There  were  six  instructions  asked  for  the  defendant  which 
the  court  refused  to  give,  and  there  is  claimed  to  be  error  in 
this  respect.  Had  there  been  no  other  instructions  given  for 
the  defendant,  one  or  more  of  these  refused  instructions 
should  have  been  given.  But  the  court  did  give  fourteen 
other  instructions  for  defendant,  and  the  refused  instructions, 
so  far  as  they  contained  correct  principles  of  law,  were  sub- 
stantially embraced  in  those  which  were  given,  and  it  was 
unnecessary  that  the  same  should   be  repeated. 

Objection  is  taken,  too,  to  the  lith  instruction  which  was 
given  for  the  people.  In  view  of  the  facts,  and  other  instruc- 
tions which  were  given,  we  see  no  substantial  ground  of  error 
in  the  giving  of  this  instruction. 
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The  further  point  is  made,  that  the  term  of  punishment 
fixed  bv  the  verdict  of  the  jury  is  excessive,  in  embracing  a 
fractional  part  of  a  year,  it  being  for  eight  and  one-half  years. 
The  statute  provision  is:  "  Whoever  is  guilty  of  manslaugh- 
ter shall  be  imprisoned  in  the  penitentiary  for  his  natural 
life,  or  for  any  number  of  years. "  The  objection  is,  that, 
under  the  statute,  the  imprisonment  must  be  for  one  or  more 
whole  years  only;  that  there  is  no  power  to  fix  the  term  of 
imprisonment  for  any  fractional  part  of  a  year.  We  are  of 
opinion  that  the  verdict  of  the  jury  in  this  respect  is  war- 
ranted by  the  above  provision  of  the  statute. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  McHaney 

v. 

The  County  of  Marion. 

1.  County  court — power  to  bind  county  by  their  declarations.  The 
members  of  the  county  court  can  only  bind  their  county,  in  matters  of 
claims,  when  acting-  as  a  court,  and  their  records  are  the  only  admissible 
evidence  of  their  judicial  acts. 

2.  Evidence— parol,  to  shoio  promise  of  county  court.  Where  a  party 
made  out  a  claim  against  a  county,  verified  by  his  oath,  charging  only  $4 
per  day  for  his  services  as  county  superintendent,  which  the  county  court 
allowed,  and  issued  orders  therefor,  it  was  held,  in  a  suit  by  such  party 
against  the  county,  to  recover  the  other  dollar  per  day  given  by  law,  that 
parol  evidence  was  not  admissible  to  show  that  the  court  agreed  with  him 
io  pay  him  such  additional  per  diem  if  they  became  satisfied  he  was  enti- 
tled thereto,  and  that  he  received  the  $4  per  day  under  protest. 

3.  Formes  recoveiiy — whether  a  bar.  Although  an  officer  may  be 
entitled  to  $5  per  day  for  services,  yet  if  he  makes  out  a  bill  of  the  same 
at  $4  per  day,  verified  by  his  oath,  which  is  allowed,  and  paid  by  the 
county  board,  he  will  be  precluded  from  afterwards  insisting  upon  pay- 
ment of  the  other  dollar  per  day. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  AVatts,  Judge,  presiding. 
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Messrs.  Bryan  &  Kagy,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant's  claim  is  for  296  days'  services  as  county  super- 
intendent of  schools  for  the  county  of  Marion,  at  the  rate  of 
$1  per  day.  He  presented  his  claim  to  the  county  court  of 
that  county  for  such  services,  charging  only  $4  per  day,  veri- 
fied by  his  affidavit,  which  was  allowed  by  the  county  court 
as  in  full  for  his  services,  and  county  orders  were  drawn,  in 
his  favor,  on  the  county  treasurer,  for  the  amount.  He  now 
insists  that  he  should  have  been  allowed  at  the  rate  of  $5  in- 
stead of  $4:  per  day,  and,  on  the  trial,  he  offered  to  introduce 
parol  evidence  to  the  effect  that,  when  the  county  court 
allowed  him  $4  per  day,  its  members  agreed  with  him  that, 
if  they  became  satisfied  the  law  authorized  them  to  pay  him 
$5  per  day,  they  would  make  an  additional  allowance  to  that 
effect;  and,  also,  that  he  received  the  $4  per  day  under  pro- 
test. 

The  court  refused  to  admit  the  evidence,  to  which  appellant 
excepted,  and  this  is  the  principal  error  assigned  for  the  re- 
versal of  the  judgment. 

We  have  been  referred  to  no  authority,  and  we  are  aware 
of  none,  under  which  this  evidence  is  admissible. 

The  members  of  the  county  court  can  only  bind  the  county, 
in  matters  of  this  kind,  when  acting  as  a  court,  and  their 
records  are  the  only  admissible  evidence  of  their  judicial  acts. 

When  appellant  filed  his  account,  verified  by  his  affidavit, 
it  should  have  been  for  what  lie  claimed  to  be  due  him.  If 
he  had  intended  to  charge  $.5  per  day,  and  so  made  out  his 
account,  it  would,  under  the  law  in  force  at  the  time,  have 
been  the  duty  of  the  court  to  have  allowed  it.  If  they  had 
failed  to  allow  but  $4  per  day,  the  law  gave  him  the  right  to 
appeal  to  the  circuit  court,  where  their  judgment  would  have 
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been  corrected.  But  they  were  under  no  obligation,  and  would 
have  been  guilty  of  a  dereliction  of  duty  had  they  done  so, 
to  allow  him  more  than  he  charged. 

We  are  of  opinion  that  the  record,  as  he  has,  by  his  own 
conduct,  authorized  it  made,  is  a  complete  bar  to  the  present 
suit,  and  the  judgment  of  the  circuit  court  is  therefore  af- 
firmed. 

Judgment  affirmed. 


DeWitt   C.  Bakber 

v. 

James  Bell. 

1.  Assignor  and  assignee — demand  of  payment  of  note  at  place  of  pay- 
ment not  necessary,  to  hold  assignor.  In  a  suit  by  the  assignee  of  a  prom- 
issory note,  made  payable  at  a  particular  place,  against  the  assignor,  the 
plaintiff  is  not  bound  to  aver  and  prove  a  demand  of  payment  of  the 
maker  of  the  note  at  the  place  where  it  is  payable. 

2.  Same — no  diligence  required  ichere  the  maker  resides  out  of  the  State. 
Under  the  statute,  the  assignor  of  a  promissory  note,  indorsed  by  him  in 
this  State,  is  liable,  where  the  maker  has  absconded  or  left  the  State,. when 
the  same  falls  due;  and  it  makes  no  difference  that  the  maker  resided  out 
of  the  State  when  the  note  was  given.  In  such  a  case,  the  assignee  is  not 
bound  to  bring  attachment  against  the  maker  to  reach  any  property  he 
may  have  in  the  State,  to  hold  the  assignor  liable. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Messrs.  Davis  &  Hammack,  for  the  appellant.' 

Mr.  Gko.  W.  Wall,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  James  Bell, 
in  the  circuit  court  of  Perry  county,  against  DeWitt  C.  Bar- 
ber, on   an   indorsed  note  given  by  E.  C.  Dawes  &  Co.,  pay- 
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able  to  DeWitt  C.  Barber,  and  by  him  indorsed,  before 
maturity,  to  the  plaintiff. 

The  parties,  by  agreement,  dispensed  with  a  jury,  and  a 
trial  was  had  before  the  court,  which  resulted  in  a  judgment 
in  favor  of  the  plaintiff.  The  defendant,  Barber,  brings  the 
record  here  by  appeal. 

The  makers  of  the  note  resided  in  the  State  of  Ohio,  but 
the  indorsement  was  made  in  Perry  county,  Illinois,  where 
appellant  resided. 

The  note' was  executed  September  2,  1872,  due  in  six 
months.  An  agreement  was,  however,  made  in  January,  187-->>, 
between  appellant,  appellee,  and  the  makers  of  the  note,  by 
which  the  time  of  payment  was  extended  twelve  months, 
without  prejudice  to  the  rights  of  appellee  as  indorsee. 

A  further  extension  was  given  until  the  25th  of  December, 
1874,  by  consent  of  appellant.  The  makers  of  the  note  were 
not  sued,  but  this  suit  was  instituted  at  the  April  term,  1875, 
against  appellant,  as  indorser. 

In  two  counts  of  the  declaration  it  is  averred  that  the 
makers  of  the  note,  when  it  matured,  were  not  residents  of 
the  State,  and  have  not  been  since.  The  other  counts  aver  the 
insolvency  of  the  makers,  and  that  suit  against  them  would 
have  been  unavailing. 

The  note  was  payable  at  the  Merchants'  National  Bank, 
Cincinnati,  Ohio,  and  it  is  insisted  by  appellant  that  no  recov- 
ery could  be  had  against  him  without  proof  that  the  note  was 
presented  for  payment  at  the  place  where,  by  its  terms,  it  was 
payable. 

The  note  was  indorsed  in  this  State,  and  the  contract  be- 
tween the  indorser  and  indorsee  must  be  governed  by  the  laws 
of  this  State. 

In  this  State  the  law  is  well  settled,  that  appellee  was  not 
bound  to  aver  or  prove  a  demand  of  payment  of  the  makers 
of  the  note  at  the  place  where  it  was  payable,  and  it  is  not 
necessary  to  enter  upon  a  discussion  of  the  question.  A<w 
Hope  Delaware  Bridge  Co.  v.  Perry,  11  111.  467;    Wood  &  Co. 
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v.  Merchants'  Saving,  Loan  and  Trust  Co.,  41  111.  267;  Wilder 
v.  De  Wolf,  24  111,  190. 

It  is,  however,  urged  by  appellant,  that,  as  appellee  used 
no  diligence  to  collect  the  note  from  the  makers,  he  is  not 
liable  as  indorser. 

Under  the  statute  of  1845,  there  are  three  contingencies 
under  which  the  indorser  may  be  held  liable: 

1st.  Where  the  assignee,  by  the  exercise  of  due  diligence, 
prosecutes  the  maker  to  insolvency. 

2d.  Where  the  institution  or'  a  suit  against  the  maker 
would  be  unavailing. 

3d.  Where  the  maker  has  absconded,  or  left  the  State, 
when  the  note  falls  due. 

Ill  Schuttler  v.  Piatt,'}2  111.  418,  it  was  held,  that,  if  the 
maker  of  the  note  is  beyond  the  limits  of  the  State  when  the 
note  matures,  so  that  he  can  not  be  subjected  to  our  jurisdic- 
tion, the  liability  of  the  assignor  becomes  fixed.  In  that  case, 
as  in  the  one  before  us,  the  makers  of  the  note  resided  in 
another  State,  and  that  fact  was  known  to  the  assignee  of  the 
note  when  he  purchased,  but  the  court  held  that  such  fact 
did  not  vary  the  liability  of  the  indorser. 

Mason  v.  Burton,  54  111.  350,  was  a  case  where  the  maker 
of  the  note  resided  in  Wisconsin.  The  payee  of  the  note 
indorsed  it  in  Chicago.  It  was  held  that  the  assignee  of  the 
note  was  under  no  obligation  to  follow  the  maker  out  of  the 
jurisdiction  of  his  own  State,  but,  when  the  note  became  due, 
the  fact  that  the  maker  of  the  note  was  in  a  foreign  jurisdic- 
tion, gave  the  assignee  a  right  of  action  against  the  indorser. 

Whether  the  makers  of  the  note  resided  out  of  the  State 
when  the  note  was  given,  or  whether  they  left  subsequently 
to  the  execution  of  the  note,  can  make  no  difference;  in  either 
event,  the  liability  of  the  indorser  is  the  same. 

It  is,  however,  urged  by  appellant  that  the  makers  of  the 
note  had  property  within  the  State,  and  appellee  was  bound 
to  attach  the  same. 
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It  was  in  proof  that  Dawes  &  Co.  had,  in  the  county  of 
Perry,  some  eight  tons  of  railroad  iron,  worth  about  $60  per 
ton,  which  was  in  the  possession  of  appellant,  and  a  portion 
of  it  in  use  on  a  railroad. 

In  addition  to  this,  it  was  shown  that  Dawes  &  Co.  held 
deeds  of  record  for  certain  town  lots,  but  whether  they  held 
a  legal  title  to  the  property,  it  does  not  appear. 

It  was  also  shown  that  Dawes  &  Co.  were  largely  indebted  ; 
that  they  owed  appellant  $15,000;  that  they  had  suspended 
payment.  Under  such  circumstances,  had  appellee  attached, 
there  is  no  probability  that  any  portion  of  his  debt  could 
have  been  made. 

But  we  are  of  opinion  that  appellee  was  under  no  obliga- 
tion to  attach  property  of  the  makers  of  the  note.  When  the 
note  matured,  the  makers  were  without  the  jurisdiction  of 
the  State.  Under  the  statute,  the  liability  of  appellant  as 
indorser  of  the  note  became  fixed,  and  appellee  was  not  bound 
to  incur  the  expense  and  risk  of  attachment  suit. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


William  McElwee  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Recognizance — may  be  supplied  when  lost,  etc.  As  the  court  has 
power  to  permit  any  part  of  the  record  or  riles  to  be  supplied  in  case  of 
loss  or  destruction,  a  recognizance  may  be  supplied  on  proof  of  the  loss 
of  the  original,  and,  when  so  supplied,  a  forfeiture  may  be  taken  of  the 
same. 

2.  Bill  of  exceptions — must  preserve  the  evidence  of  notice  and  proofs 
on  motion  to  restore  lost  record.  Where  no  bill  of  exceptions  is  taken  in  a 
proceeding  by  motion  to  supply  a  lost  record  or  part  of  the  files,  it  will 
be  presumed  that  notice  of  the  motion  was  given  and  proved,  and  that  the 
court  heard  evidence  sufficient  to  sustain  its  action. 
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3.  Same — motion  for  change  of  venue.  A  motion  for  a  change  of  venue 
does  not  become  a  part  of  the  record  unless  made  so  by  a  bill  of  excep. 
tioiis. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county  ;  the 
Hon.  James  C.  At/lex,  Judge,  presiding. 

This  was  a  scire  facias  upon  a  forfeited  recognizance,  against 
AYilliam  McElwee  and  Fuller  Nigh. 

The  record  shows  the  following  order: 

"  And  afterwards,  to- wit :  at  the  May  term,  A.  D.  1874,  of 
the  circuit  court,  began  and  held  in  the  court  house,  in  New- 
ton, in  said  Jasper  county,  and  State  aforesaid,  the  said  people 
being  represented  by  the  State's  Attorney,  and  the  matter  of 
i\\e  recognizance  of  the  before  named  Frank  McElwee,  for 
the  appearance,  on  the  first  day  of  said  term  of  court,  of  the 
said  Frank  McElwee,  to  abide  the  proceedings  and  order  of 
the  court,  as  conditioned  in  the  aforesaid  recognizance, touch- 
ing a  charge  of  criminal  offense,  to- wit:  burglary  and  larcenv, 
coming  on  to  be  heard,  and  it  appearing  to  the  court,  from 
the  affidavit  of  the  clerk  of  the  said  circuit  court  of  Jasper 
counts",  on  file,  that  the  said  recognizance  of  the  said  defend- 
ant, Frank  McElwee.  had  disappeared  from  the  files  in  his 
said  office,  and  that  the  same  had  been  stolen,  abstracted,  mis- 
laid or  lost,  so  that,  after  diligent  search,  the  same  could  not 
be  found:  it  is,  thereupon,  on  motion  of  the  State's  Attorney, 
ordered  by  the  court  that  the  said  plaintiffs  be  allowed  to 
supplv  the  said  recognizance,  by  filing  herein  a  copy  thereof: 
whereupon  come  the  people,  by  the  State's  Attorney,  and  file 
in  this  court,  in  this  cause,  a  copy  of  the  said  recognisance  of 
the  said  defendant.  Frank  McElwee,  so  shown  to  the  court  to 
have  been  stolen,  mislaid,  abstracted  or  lost  as  aforesaid,  duly 
certified  by  said  justices,  T.  C.  Melton  and  I.  M.  Shup,  to  be 
a  true  copy  of  the  original  recognizance  of  the  said  defendant, 
Frank  McElwee,  heretofore  taken  herein  and  approved  by 
them,  which  is  duly  filed  by  the  clerk  of  this  court,  and  thereby 
became  and   still  is  a  matter  of  record   herein;  and  the  said 
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Frank  McElwee  being  three  times  solemnly  called,  came  not, 
as  by  his  said  recognizance  he  was  bound  to  do,  but  herein 
made  default;  and  the  aforesaid  securities,  William  McElwee 
and  Fuller  Nigh,  being  each  three  times  solemnly  called  to 
deliver  the  body  of  the  said  Frank  McElwee,  failed  therein, 
and  made  default:  whereupon  it  was  ordered  by  the  said  court, 
at  the  said  term  thereof,  that  judgment  of  forfeiture  be  taken 
of  their  said  recognizance,  and  that  scire  facias  issue  against 
the  said  Frank  McElwee,  William  McElwee  and  Fuller  Nigh, 
said  recognizance  being  in  full  force  and  unsatisfied.7' 

There  was  no  service  of  the  scire  facias  on  Frank  McElwee. 
The  other  defendants  filed  a  plea  of  nul  tiel  record,  to  which 
the  people  replied.  A  trial  was  had,  resulting  in  a  judgment 
against  William  McElwee  and  Fuller  Nigh  for  execution, 
from  which  they  prosecute  this  writ  of  error. 

Mr.  S.  S.  Whitehead,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsaee,  Attorney  General,  for  the  Peoplec 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

The  recognizance  upon  which  the  scire  facias  in  this  case 
was  sued  out,  had  been  abstracted  or  lost  from  the  files.  On 
leave  given  by  the  court,  for  that  purpose,  it  was  supplied. 

The  fact  the  recognizance  was  temporarily  off  the  files,  did 
not,  as  insisted,  deprive  the  court  of  jurisdiction.  The  power 
of  the  court  to  permit  any  part  of  the  record  or  files  to  be 
supplied,  in  case  of  loss  or  destruction,  is  not  contested,  but 
it  is  claimed  no  notice  wa.s  given,  and  that  the  evidence  of 
the  contents  of  the  lost  recognizance  was  not  sufficient  to  sus- 
tain the  action  of  the  court. 

'No  bill  of  exceptions  was  taken,  and  hence  we  can  not  know 
what  evidence  was  heard,  or  whether  notice  was  given  to 
defendants  before  any  proceedings  were  had.  It  does  not 
appear  but  evidence  was  heard  and  notice  was  given. 
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A  trial  was  had  upon  a  plea  of  nul  tiel  record,  and  every  pre- 
sumption will  be  indulged  to  sustain  the  action  of  the  court. 
Its  action  will  be  presumed  to  be  regular,  and  warranted  by 
the  evidence,  until  the  contrary  is  made  to  appear.  This  can 
only  be  done  by  a  bill  of  exceptions  taken  at  the  trial,  in 
accordance  with  the  practice  in  this  court. 

The  point,  the  court  erred  in  overruling  the  motion  for  a 
change  of  venue,  can  not  be  maintained.  Such  motions,  as 
this  court  has  repeatedly  decided,  do  not  become  a  part  of  the 
record  unless  made  so  by  a  bill  of  exceptions,  which  has  not 
been  done  in  this  case. 

No  error  has   been  suggested   that  can   be  considered,  for 

want  of  a   bill   of  exceptions   containing  the  evidence   upon 

which  the  court  based  its  action,  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Samuel  T.  Brush 

V. 

William  A.  Lemma. 

1.  Jueisdtction — county  court — contested  election  of  mayor.  The  county 
court  has  no  jurisdiction  of  a  proceeding  to  contest  the  election  of  one  as 
mayor  of  a  city  incorporated  under  a  special  charter. 

2.  Statute — construction.  Where  a  statute  names  several  officers,  arid 
declares  the  same  applicable  to  "all  other  officers,"  the  latter  expression 
must,  by  a  well  known  canon  of  construction,  be  referred  to  officers  of 
the  same  class  or  grade  as  those  previously  named. 

3.  Thus,  where  a  statute  provided  that  county  courts  should  have 
jurisdiction  to  hear  and  determine  contests  of  election  of  all  other  county, 
township  and  precinct  officers,  "  and  all  other  officers  for  the  contesting 
of  whose  election  no  provision  is  made,"  it  was  held,  that  it  did  not  refer 
to  the  mayor  of  an  incorporated  city,  as  that  is  an  officer  not  of  the  same 
class. 

4.  Contested  election — act  in  respect  to  cities  and  milages  construed. 
Section  10  of  the  act  providing  for  the  incorporation  of  cities  and  villages, 
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approved  April  10,  1872,  which  requires  that  elections  thereunder  shall 
he  conducted  and  contested,  as  nearly  as  may  be,  as  in  the  case  of  county 
officers,  has  application  only  to  such  cities  and  villages  as  have  adopted 
this  law,  and  organized  under  it. 

5.  Judicial  notice — of  incorporation  of  city  under  act  of  1872.  Before 
this  court  can  take  judicial  notice  of  a  change  in  the  organization  of  a 
city,  or  of  an  original  organization  under  the  act  of  1872,  it  must  some 
where  and  in  some  way  appear  in  the  record  that  the  city  or  its  authori- 
ties are  acting  under  such  law. 

6.  Same — of  the  fact  of  one  being  an  officer.  This  court  can  not  judi- 
cially know  that  a  person  is  a  sheriff  or  a  justice  of  the  peace,  unless  he 
assumes  to  act  as  such,  when  the  presumption  arises  that  he  is  the  officer 
he  pretends  to  be. 

Appeal  from  the  County  Court  of  Jackson  county;  the 
Hon.  Charles  H.  Layman,  Judge,  presiding. 

Mr.  D.  H.  Brush,  for  the  appellant, 

Mr.  Andrew  D.  Duff,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  instituted  in  the  county  court  of 
Jnckson  county,  at  the  January  term.  1874.  bv  Samuel  T. 
Brush,  for  the  purpose  of  contesting  the  election  of  William 
A.  Lemma  to  the  office  of  mayor  of  the  city  of  Carbondale, 
he  having  been  declared,  by  the  city  council  of  that  city,  duly 
elected  to  that  office. 

The  notice  sets  forth  that  Brush  was  an  elector  of  the  citv, 
aud  had  filed  with  the  clerk  of  the  county  court  a  statement, 
in  writing,  specifying  the  points  on  which  he  would  contest 
the  election,  which  statement  was  verified  by  affidavit. 

On  riling  this  statement,  a  summons  was  issued  against 
Lemma,  returnable  to  the  February  term  then  next  ensuing, 
which  was  duly  served. 

At  that  term,  Lemma  appeared  and  submitted  a  motion,  in 
writing,  to  dismiss  the  proceedings,  on  the  grounds,  first,  that 
the  county  court  had  no  jurisdiction  of  the  subject  matter; 

32 — 77th  III. 
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and  second,  that  Brush,  as  a  voter,  had  no  right,  by  law,  to 
contest  the  election  of  mayor. 

The  court  sustained  the  motion,  and  dismissed  the  proceed- 
ing's, to  which  exceptions  were  taken,  and  an  appeal  prayed 
to  this  court. 

We  are  referred,  by  appellant,  in  support  of  the  proceed- 
ing, to  the  act  in  force  July  1,  1872,  entitled  "An  act  in 
regard  to  elections,  and  to  provide  for  filling  vacancies  in 
elective  offices." 

By  section  98  of  that  act,  under  the  head,  "Contesting  Elec- 
tions." it  is  provided,  that  the  county  court  shall  hear  and 
determine  contests  of  election  of  all  other  county,  township 
and  precinct  officers,  and  all  other  officers  for  the  contesting 
of  whose  election  no  provision   is  made.      R.  S.  1874,  p.  464. 

The  preceding  sections,  94  to  97  inclusive,  provide  for  con- 
testing the  election  of  Governor,  and  other  State  and  county 
officers. 

Section  112  provides,  that  the  election  of  any  person  de- 
clared elected  to  any  office  other  than  Governor,  Lieutenant- 
Governor,  Secretary  of  State,  Auditor  of  Public  Accounts, 
Treasurer,  Superintendent  of  Public  Instruction,  Attorney 
General,  Senator  or  Representative,  may  be  contested  by  any 
elector  of  the  State,  judicial  division,  district,  county,  town 
or  precinct,  in  and  for  which  the  person  is  declared  elected. 
Page  465. 

These  provisions,  appellant  contends,  settle  the  question 
of  jurisdiction,  section  98  especially. 

That  section  treats  of  county,  township  and  precinct  offi- 
cers, and  all  other  officers  for  the  contesting  of  whose  elec- 
tion no  provision  is  made.  The  expression,  "all  other  offi- 
cers," must,  by  a  well  known  canon  of  construction,  refer  to 
officers  of  the  same  class  or  grade.  That  the  office  of  mayor 
of  an  incorporated  city  is  not  of  the  same  class  or  grade  as 
those  enumerated  in  the  first  branch  of  the  section,  needs  no 
argument  to  demonstrate. 
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It  is  also  urged  that  section  10  of  the  act  providing  for  the 
incorporation  of  cities  and  villages,  approved  April  10,  1872, 
confers  upon  the  county  court  jurisdiction  in  the  case.  That 
section  is  as  follows:  The  manner  of  conducting  and  voting 
at  elections  to  be  held  under  this  act.  and  contesting  the  same, 
the  keeping  of  poll-lists  and  canvassing  the  votes,  shall  be 
the  same,  as  nearly  as  may  be,  as  in  the  case  of  the  election 
of  county  officers  under  the  general  law  of  this  State.  R.  S. 
1874,  p.  217. 

It  is  quite  evident  this  has  application  only  to  such  cities 
and  villages  as  have  adopted  this  law  and  organized  under  it. 
It  nowhere  appears  in  this  record  that  the  city  of  Carbon- 
dale  has  adopted  this  law,  though  it  is  stated  in  appellants 
brief  that  it  has,  but  the  fact  is  not  averred,  and  we  can  not 
judicially  know  the  fact. 

It  is  true,  the  act  to  provide  for  the  incorporation  of  cities 
and  villages  (Chap.  24,  R.  S.  1874).  by  the  sixth  section,  pro- 
vides, that  "all  courts  in  this  State  shall  take  judicial  notice 
of  the  existence  of  all  villages  and  cities  organized  under 
this  act,  and  of  the  change  of  the  organization  of  any  town 
or  city  from  its  original  organization  to  its  organization  under 
this  act."     Page  212. 

We  are  of  opinion,  after  due  reflection  and  consideration, 
before  this  court  can  take  judicial  notice  of  a  change  in  the 
organization  of  a  city,  or  of  an  original  organization  under 
this  law,  it  must  somewhere  and  in  some  way  appear  in  the 
record  that  the  city  or  its  authorities  are  acting  under  this 
law;  and  when  that  appears,  the  court,  without  requiring 
proof  there  was  an  election  held  for  chief  magistrate,  and 
that  all  the  requirements  of  the  statute  were  complied  with, 
will  take  judicial  notice  of  the  organization  under  this  stat- 
ute. We  can  not,  as  a  court,  judicially  know  that  a  person 
is  sheriff  or  a  justice  of  the  peace  unless  he  assumes  to  act  as 
such,  when  the  presumption  arises  he  is  the  officer  he  pre- 
tends to  be;  but  we  can  not  judicially  know,  merely  from 
the   fact   that  a   mayor  is  elected,  that   he  was  elected   under 
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this  particular  law,  when  the  statute  book  reveals  to  us  a 
special  law  under  and  by  which  Carbondale  was  incorporated 
a  city.  The  isolated  fact  that  an  election  has  been  held,  and 
two  persons  are  contesting  the  right  to  the  office,  can  not  be 
regarded  as  such  action  under  this  law  as  to  require  us  to 
know  judicially  that  the  inhabitants  of  the  city  have  adopted 
the  law.  If  the  case  was,  that  the  person  claiming  to  be  the 
raavor  was  acting  as  such  and  exercising  powers  conferred  bv 
this  law,  when  such  action  was  shown,  then  would  we  judi- 
cially know  it  had  been  adopted,  and  so  of  the  common  coun- 
cil, or  of  any  of  the  city  officers,  whose  election  or  appoint- 
ment is  provided  for  by  that  law. 

Upon  the  whole,  we  think  the  record  must  show,  by  aver- 
ment or  otherwise,  this  act  has  been  adopted,  and  this  election 
of  mayor  was  held  under  it.  The  court  would  then  take 
judicial  notice  of  the  act  and  of  all  its  requirements. 

There   being   nothing  in   this   record   to  excite  inquiry  or 

arouse  judicial  notice,  we  are  of  opinion  the  county  court  had 

no  jurisdiction,  and   the  proceedings,  for  the  reasons  given, 

were  properly  dismissed,  and  the  judgment  of  that  court  must 

be  affirmed. 

Judgment  affirmed. 


William  S.  Hat 

v. 

Geokge  Baugh  et  al. 

1.  Homestead — wlictlier  adjoining  lot  constitutes  part  of.  Where  the 
lot  upon  which  a  debtor  resides  is  worth  more  than  $1000,  an  adjoining- 
lot,  though  in  the  same  inclosure,  will  not  be  exempt  from  levy  and  sale 
as  constituting  a  part  of  the  homestead. 

2.  Judicial  sale — selling  two  distinct  lots  together.  "Where  two  distinct 
lots  are  sold  en  masse  on  execution, 'the  judgment  debtor,  or  his  grantee 
succeeding  to  his  rights,  will  have  the  right  to  have  the  sale  set  aside  be- 
fore the  right. of  redemption  expires,  by  motion,  unless  special  circum- 
stances are  shown  rendering  a  sale  en  masse  proper. 
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3.  It  is  the  duty  of  an  officer,  under  execution,  to  sell  land  levied  upon 
in  such  quantities  and  manner  as  to  produce  the  highest  price  and  work 
the  least  injury  to  the  debtor;  and  an  entire  tract  of  land  should  be  sold  in 
separate  parcels  only  when  it  will  not  produce  injury  to  the  debtor. 

4.  Same — after  delay,  equity  will  not  set  aside,  except  in  case  of  fraud 
wrong  or  oppression.  Where  a  judgment  debtor,  or  his  grantee,  has  ample 
remedy  by  motion  to  set  aside  a  sale  of  lands  on  execution,  and  fails  to 
avail  of  it,  he  will  be  required,  on  bill  in  chancery  after  the  time  of  re- 
demption has  expired,  to  show  a  case  loudly  calling  to  equity  for  relief, 
before  the  sale  will  be  set  aside.  He  must  show  a  strong  case  of  fraud, 
wrong  or  oppression,  accompanied  with  an  offer  to  pay  the  purchase  money 
and  interest. 

5.  Same — as  against  subsequent  purchaser.  Where  property  sold  under 
execution,  after  sheriff's  deed,  is  sold  and  conveyed  to  another,  before  a 
court  of  equity  will  interfere  to  set  aside  the  sale,  it  must  be  shown  that 
the  last  purchaser  is  chargeable  with  fraud,  or  other  inequitable  conduct 
connected  with  the  sale,  or  at  least  is  chargeable  with  notice  of  such  con- 
duct. 

6.  Same — purchaser  from  defendant  in  execution  succeeds  to  Ms  rights. 
A  purchaser  of  land  sold  under  execution,  from  the  execution  debtor,  suc- 
ceeds to  all  the  rights  and  equities  of  the  latter,  and  no  more,  and  is  enti- 
tled to  precisely  the  same  remedies. 

Appeal,  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  William  S.  Hay  against 
George  Baugh  and  John  Merklebach.  to  set  aside  and  cancel 
a  sale  of  real  estate  on  execution,  sheriff's  certificate  of  pur- 
chase and  sheriff's  deed  thereon,  for  injunction  and  for  gen- 
eral relief.  The  material  facts  of  the  case  appear  in  the 
opinion. 

Mr.  H.  C.  Goodnow,  and  Mr.  Daniel  Hay,  for  the  appel- 
lant. 

Messrs.  W.  Stoker  &  Son,  for  the  appellees. 

Mr.  Justice  Walker  delivered   the  opinion  of  the  Court: 

Tt  appears  that,  in  October.  1870,  one  Baugh  recovered  a 
judgment  in  the  Marion  circuit  court  against  Alexander  D. 
Hay,  impleaded  with  Simpson.      An  execution  was  issued  and 
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levied  on  lot  2  in  block  27.  and  lot  4  in  block  50,  in  the  town 
of  Centralis.  On  the  25th  of  February,  1871,  these  lots 
were  offered,  by  the  sheriff,  for  sale  separately,  but,  receiving 
no  bid  for  either,  he  offered  both  together,  when  they  were 
bid  off  by  the  plaintiff  in  execution  for  the  sum  of  $627.99. 
The  sheriff  gave  to  the  purchaser  a  certificate,  and  there  hav- 
ing been  no  redemption,  he  received  a  sheriff's  deed  for  the 
premises;  that,  on  the  20th  day  of  July,  1871.  Alexander  D. 
Hay  sold  and  conveyed  lot  2  in  block  27  to  complainant ; 
that  Bauo-h,  on  the  1st  dav  of  February,  1873,  after  obtaining 
the  sheriff's  deed  for  the  lots  so  sold,  conveyed  to  appellee, 
Merklebach,  lot  2  in  block  27. 

It  also  appears  that,  at  the  time  the  judgment  was  obtained, 
and  the  sheriff  sold  the  property,  Alexander  D.  Hay  owned 
lots  1  and  2  in  block  27;  that  they  were  inclosed,  and  he  had 
a  house  on  lot  1,  in  which  he  and  li is  family  resided  :  that  this 
lot,  with  its  improvements,  was  worth  from  $1500  to  $2000. 
It  is  claimed  that  lots  1  and  2  constituted  Hay's  homestead, 
and  that  neither  could  be  sold  without  being  set  off'  under  the 
statute.  It  is  also  claimed  that  Hay  had  other  real  estate 
than  that  upon  which  he  resided  and  the  lot  in  block  50.  sub- 
ject to  levy  and  sale,  which  should  have  been  levied  upon  and 
sold  before  any  portion  of  the  lots  on  which  he  resided  could 
be  sold,  and  the  sale  en  masse  was  illegal  and  void. 

The  evidence  wholly  fails  to  sustain  the  allegation  that 
Hav  had  other  real  estate  than  that  levied  upon  and  the  lot 
on  which  he  resided.  This  renders  all  discussion  of  this  ques- 
tion unnecessary. 

Was  lot  2  a  part  of  his  homestead,  within  the  meaning  of 
the  statute?  We  think,  under  the  circumstances  of  this  case, 
most  clearlv  not.  The  statute  exempts  the  lot  of  ground 
upon  which  the  debtor  resides  with  his  family,  not  the  inclo- 
sure.  the  homestead   or  farm. 

In  this  case,  Hay  resided  on  lot  1,  which  was  worth  more 
than  $1000,  and  it  was  his  homestead.  Reinbaeh  v.  Walter, 
27  111.  393;   Tourville  v.  Pierson,  39  111.  447;    Hill  v.  Bacon, 
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43  111.  477  ;  Hubbell  v.  Canady,  58  111.  425.  Lots  1  and  2 
are  separate  tracts  of  ground,  and  are  distinct  legal  sub-divis- 
ions under  the  town  plat,  as  much  so  as  are  two  different 
quarters  of  land.  We  can,  in  this  case,  see  no  pretense  for 
holding  lot  2  was  exempt  from  levy  and  sale.  To  so  hold 
would  not  be  to  construe  the  statute,  but  to  override  and  dis- 
regard it.     There  is  nothing  in  this  objection. 

It  is  also  urged,  that  the  sale  was  illegal  because  it  was 
en  masse.  The  statute  in  force  then,  as  now,  provided  that 
property  should  be  sold  by  sheriffs  in  such  parcels,  when  sus- 
ceptible of  division,  as  should  be  necessary  to  satisfy  an  exe- 
cution, and  it  was  held,  that  it  was  the  duty  of  the  officer  to 
sell  the  property  in  such  quantities  and  manner  as  to  produce 
the  highest  price  and  work  the  least  injury  to  the  debtor,  and 
an  entire  tract  of  property  should  only  be  sold  in  separate 
parcels  when  it  will  not  produce  injury  to  the  debtor.  McLean 
Co.  Bank  v.  Flagg,  31  111.  290;  Meeker  v.  Evans,  25  111.  322; 
Phelps  v.  Conover,  ibid.  309.  These  cases  onlv  apply  to  ad- 
joining property,  or  to  an  entire  tract  that  is  susceptible  of 
division  without  injury  to  the  debtor. 

In  the  case  of  Cowen  v.  Underwood,  16  111.  22,  it  was  held, 
that  cases  might  occur  where,  after  offering  the  tracts  sepa- 
rated, and  thev  failed  to  sell,  that  a  sale  en  masse  mioht  be 
made,  though  ordinarily  it  would  be  proper  to  adjourn  the 
sale.  And  the  same  rule  was  announced  in  Phelps  v.  Conover, 
supra.  There  is  nothing  in  the  bill  to  show  that  this  was  not 
such  a  case. 

It  appears  that  the  plaintiff  purchased  at  this  sale,  and  the 
defendant  in  execution,  before,  and  the  complainant,  after,  he 
purchased,  had  the  undoubted  right,  before  their  right  of  re- 
demption had  expired,  to  have  this  sale  set  aside,  by  motion 
in  the  court  from  which  the  execution  issued,  unless  such  a 
case  could  be  shown  as  is  contemplated  by  the  cases  holding 
that  circumstances  may  arise  rendering  a  sale  en  masse  proper. 
Where  an  entire  quarter  section  is  sold  as  one  tract,  or  some 
other  general  division  embracing  smaller  tracts,  it   mioht    be 
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readily  shown,  in  many  cases,  that  it  would  be  to  the  interest 
to  sell  the  tract  as  an  entirety,  but  where  they  are  wholly  sep- 
arated from  each  other,  and  in  nowise  connected,  the  cases 
would  be  rare,  although  they  may  exist,  where  such  a  sale 
would  be  beneficial  to  the  debtor. 

Inasmuch  as  appellant  had  an  ample  remedy,  by  motion,  to 
set  aside  this  sale,  and  failed  to  avail  himself  of  it,  he  should 
be  required  to  show  a  case  calling-  loudly  to  equity  for  relief, 
before  the  sale  would  be  set  aside.  He  should  not  be  per- 
mitted, after  the  time  for  a  redemption  expires,  to  set  it  aside, 
unless  he  can  show  a  strong  case  of  fraud,  wrong  or  oppres- 
sion. A  defendant  has  no  right  to  lay  by  and  permit  the 
purchaser  to  obtain  a  deed,  then  have  the  action  of  the  officer 
abrogated,  thus  delaying;  the  creditor  in  the  collection  of  his 
debt,  when,  by  applying  to  one  of  the  two  terms  of  the  cir- 
cuit court  occurring  after  the  sale,  and  before  the  right  of 
redemption  expires,  he  could  obtain  complete  justice.  When 
he  fails  to  so  act,  he  should  be  required  to  present  a  strong 
case,  accompanied  with  an  offer  to  pay  the  purchase  money 
and  interest.     Appellant  has  shown  no  such  case. 

Again,  appellee  is,  so  far  as  the  record  discloses,  a  bona  fide 
purchaser,  after  the  purchaser  at  the  sheriff's  sale  had  ob- 
tained his  sheriff's  deed.  In  such  a  case,  a  court  of  equity 
can  not  interfere,  unless  such  purchaser  can  be  charged  with 
fraud  or  other  inequitable  conduct  connected  with  the  sheriff's 
sale,  or,  at  least,  chargeable  with  notice  of  such  conduct. 

In  this  case,  there  was  two  years'  delay  after  the  sale  and 
before  the  bill  was  filed.  Even  if  there  had  been  irregulari- 
ties, entitling  appellant  to  relief,  had  application  been  made 
in  time,  unless  explained,  the  presumption  must  be  indulged 
that  appellant  has  waived  them.  The  debtor  may,  undoubt- 
edly, waive  all  such  irregularities;  and  failing  to  act  promptly, 
he  must  be  presumed  to  have  done  so,  unless  he  can,  in  equity, 
show  sufficient  grounds  for  the  delay.  He  can  not  be  per- 
mitted to  await  his  convenience,  and  thus  prevent  his  cred- 
itor from  realizing  his  monev  or  the  benefit  of  bis  sale,  until 
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it  suits  his  own  convenience  to  move  in  the  matter;  and 
appellant  having  purchased  about  six  months  before  the  time 
to  redeem  had  expired,  he  became  entitled  to  all  of  the  rights 
of  the  defendant  in  execution,  but  no  more,  and  he  must  be 
governed  by  the  same  rules  that  apply  to  the  defendant  in 
execution.  He  is  entitled  to  the  same,  but  not  different  reme- 
dies. 

We  perceive  no  error  in  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 


The  Cairo  and  St.  Louis  Kailroad  Company 

v. 
The  City  of  Sparta. 

1.  Municipal  subscription — proposition  voted  different  from  that  au- 
thorized. Where  a  city  was  authorized  to  subscribe  to  the  capital  stock 
of  a  railway  compat^,  upon  an  affirmative  vote  of  the  people,  to  be  paid 
for  in  corporate  bonds  to  run  not  exceeding  ten  years,  and  to  bear  not  ex- 
ceeding ten  per  cent  interest,  a  proposition  submitted  and  voted  that  the 
bonds  to  be  issued  should  be  made  pa}rable  in  not  less  than  twenty  years, 
and  bear  interest  at  the  rate  of  eight  per  cent  per  annum,  was  held  to  be 
materially  variant  from  that  authorized  by  law  in  respect  to  the  time  they 
had  to  run  before  due,  and  that  the  submission  was  in  excess  of  the  power 
conferred,  and  the  vote  thereon  without  any  binding  authority,  and  that 
the  issue  of  the  bonds  voted  could  not  be  coerced. 

2.  Constitutional  law — compelling  a  municipal  corporation  to  incur  a 
debt.  Under  the  constitution  of  1848,  the  legislature  could  not  compel  a 
municipal  corporation  to  incur  a  debt  for  merely  local  purposes  against 
its  own  wishes. 

3.  Same — power  of  legislature  to  validate  a  void  vote  to  incur  an  indebt- 
edness. When  a  municipal  corporation  submits  an  unauthorized  proposi- 
tion to  issue  its  corporate  bonds  in  aid  of  a  railway  company,  which  is 
carried,  and  which  therefore  imposes  no  liability  on  the  corporation,  it  is 
not  within  the  constitutional  power  of  the  legislature  to  validate  such 
vote,  so  as  to  compel  the  issue  of  the  bonds  voted.  Under  such  a  law,  the 
body  might  issue  its  bonds,  if  it  so  desired,  but  can  not  be  compelled  to 
do  so. 
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Writ  of  Error  to  the  Circuit  Court  of  Randolph  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Seares  &  Jones,  for  the  plaintiff  in  error. 
Messrs.  Hosmer  &  Murphy,  for  the  defendant  in  error. 

Mr.  Justtce  Sheedon  delivered   the  opinion  of  the  Court: 

This  was  a  petition  for  a  writ  of  mandamus,  which  recites,  that 
on  the  2.4th  day  of  November,  1868,  the  city  council  of  Sparta, 
in  this  State,  ordered  an  election  to  be  held  on  the  21st  day 
of  December.  1868,  at  which  should  be  submitted  to  the 
legal  voters  of  such  city,  the  question  of  subscribing  seventy 
thousand  dollars  stock  to  the  Cairo  and  St.  Louis  R.  R.  Co., 
and  receiving  shares  of  stock  from  the  company  for  that 
amount,  provided  the  company  built  and  run  its  road  within 
the  corporate  limits  of  Sparta,  and  that  when  the  city  coun- 
cil should  be  notified  of  the  construction  and  completion  of 
the  road  within  the  limits  of  the  county  of  Randolph,  and 
should  be  satisfied  the  road  would  be  completed  to  and  oper- 
ated within  the  limits  of  Sparta,  they  should  cause  to  be  is- 
sued and  delivered  to  the  company  the  sum  of  seventy- five 
thousand  dollars  in  Sparta  city  bonds,  payable  in  not  less  than 
twenty  years  from  the  date  of  issuing,  and  bearing  interest 
not  exceeding  eight  per  cent  per  annum,  and  to  receive  shares 
of  stock  from  the  company  for  the  city  of  Sparta  for' the 
amount  so  subscribed.  ri  hat  the  election  was  duly  held,  and 
the  result  was  that  the  proposition  was  carried  by  a  consid- 
erable majority  of  the  votes;  that  upon  the  faith  of  such  sub- 
scription, together  with  the  subscription  of  other  cities,  vil- 
lages, counties,  etc.,  along  the  line,  the  company  caused  the 
road  to  be  constructed  and  operated,  and  it  continues  to  be 
operated  from  the  city  of  St.  Louis  into  and  through  the  city 
of  Sparta,  within  and  through  its  corporate  limits,  and  that 
the  company  has  tendered  to  the  city  of  Sparta  a  certificate 
for    seventy-five   thousand    dollars   of  its    capital  stock,  and 
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demanded  the  bonds,  which  the  city  authorities  refuse  to  issue, 
and  the  petition  prays  for  a  writ  of  mandamus  to  compel  their 
issue. 

The  court  below  sustained  a  demurrer  to  the  petition,  and 
the  company  bring  this  appeal. 

The  second  section  of  the  act  of  1867,  (Private  Laws  1867, 
p.  790,)  which  authorizes  a  subscription  to  the  stock  of  this 
railway  company,  and  the  issuing'  of  bonds  therefor,  provides 
that  the  bonds  shall  run  any  period,  not  exceeding  ten  years, 
that  the  city  council  may  determine. 

The  proposition  which  was  submitted  to  the  vote  of  the 
people,  and  upon  which  they  voted,  was,  that  the  b*onds  should 
be  payable  in  not  less  than  twenty  years.  Here  was  a  material 
variance  as  to  the  time  of  payment  of  the  bonds.  Indebted- 
ness having  a  long  time  to  run  will  naturally  be  incurred 
with  greater  readiness,  and  less  considerately  than  where  the 
time  of  payment  is  much  shorter. 

Voters  of  taxes  will  vote  a  burden  of  taxation  upon  pos- 
terity more  unhesitatingly  than  they  will  impose  it  upon 
themselves. 

The  legislature,  as  we  may  suppose,  in  its  wisdom,  having 
regard  to  the  welfare  of  this  municipality,  and  the  best  inter- 
ests of  its  tax-payers,  saw  fit  to  interpose  a  check  to  the  disposi- 
tion to  rush  heedlessly  and  improvidently  into  the  creation  of 
indebtedness  payable  in  the  distant  future,  by  limitino-  its 
time  of  payment  here  to  ten  years. 

The  city  of  Sparta  had  no  power  to  take  this  railway  stock 
and  issue  bonds  for  it,  independently  of  this  act  of  1867.  This 
act  imposed  a  limit  upon  the  power — that  the  time  of  pay- 
ment of  the  bonds  should  not  run  longer  than  ten  vears. 
Submitting  to  a  vote  of  the  people  the  proposition  for  a  sub- 
scription, the  bonds  therefor  to  be  payable  in  not  less  than 
twenty  years,  was  in  excess  of  the  power  granted,  and  unau- 
thorized by  law,  and  the  vote  had  upon  such  a  submission 
must  be  regarded  as  without  binding  effect;  and  consequently 
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the  city  authorities  should  not  be  coerced  to  carry  it  into  ex- 
ecution, by  issuing  the  bonds  so  voted  for. 

It  is  said,  in  answer,  that  the  authority  given  by  the  stat- 
ute was,  to  vote  and  issue  bonds,  payable  not  more  than 
ten  years  from  date,  at  a  rate  of  interest  not  exceeding  ten 
per  cent,  and  that  the  issuing  of  bonds  having  twenty  years 
to  run,  at  a  rate  of  interest  not  exceeding  eight  per  cent,  as 
here  voted  for,  is  more  advantageous  to  the  city,  than  wou!d 
be  the  former;  so  that  the  city  is  not  injured  by  the  change,  but 
benefited,  and  therefore  has  no  just,  cause  of  complaint.  So 
far  as  respects  the  interest,  merely,  we  can  see  that  would  be 
so — that  it,  being  at  a  less  rate,  would  not  be  materially 
variant  as  regards  the  interests  of  the  city.  But  it  is  not  to 
be  said,  judicially,  that  bonds  having  twenty  years  to  run  at 
eight  per  cent  interest,  are  more  advantageous  to  be  given 
than  those  running  only  ten  years  at  ten  per  cent  interest; 
and  that,  as  affecting  the  interest  of  the  municipality,  there 
is  no  material  difference  between  them. 

This  vote  having  been  taken  on  the  21st  day  of  December, 
1868,  afterwards,  on  the  3d  of  March,  18G9.  the  legislature 
passed  an  act  amendatory  of  the  charter  of  the  Cairo  and  St. 
Louis  Railroad  Company,  (see  vol.  3,  Private  Laws  of  1869, 
p.  256.)  which  was  in  force  April  loth,  1869.  section  2  of 
which  provides  as  follows:  "That  all  elections  heretofore 
held  in  any  county,  city  or  town,  in  reference  to  a  subscrip- 
tion to  said  railroad,  are  hereby  declared  legal  and  binding, 
and  the  county  court  of  any  county,  and  the  corporate  au- 
thorities of  any  city  or  town,  in  which  such  elections  have 
been  already  held,  and  a  majority  of  the  votes  cast  were  for 
subscription,  shall  have  authority  to  issue  bonds  for  such  an 
amount  as  was  voted  for,  notwithstanding  any  insufficiency, 
informality  or  irregularity  in  such  election,  or  in  the  notice 
thereof/' 

It  is  contended,  that  the  above  amendatory  act  made  valid 
the  vote  to  issue  the  bonds,  if  i't  were  not  so  before. 
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So  far  as  the  sanction  of  legislative  authority  is  required, 
this  seems  sufficient. 

Under  this  act  the  city  may  have  authority  to  issue  the  bonds, 
and  yet,  not  be  compelled  to  do  so.  It  was  said  in  Marshall 
et  ol.  v.SiUiman  et  ah  61  111.  225,  to  be  the  settled  doctrine  of 
this  court,  that  under  the  constitution  of  1848,  the  lcgisla- 
/  tu re  could  not  compel  a  municipal -corporation  to  incur  a  debt 
for  merely  local  purposes  against  its  own  wishes,  and  that 
this  doctrine  had  received  the  sanction  of  express  enactment 
in  our  existing  constitution.  To  give  to  this  amendatory  act 
the  effect  contended  for,  would  amount  to  the  creation  of  a 
debt  by  the  legislature  against  a  municipal  corporation  for 
municipal  purposes  without  its  consent.  The  municipality 
itself  has  done  nothing  toward  the  contracting  of  this  indebt- 
edness,  which  it  is  sought  to  fix  upon  it,  more  than  to  submit 
to  a  vote  an  unauthorized  proposition  for  the  indebtedness, 
and  an  unauthorized  vote  accordingly  had  in  its  favor.  The 
corporate  authorities  refused  to  issue  any  evidence  of  the  in- 
debtedness so  voted.  We  find  them  to  be  right  in  such  re- 
fusal ;  that  the  election  was  not  binding.  If  this  act  makes 
the  election  binding,  and  compels  the  corporate  authorities 
to  issue  the  bonds,  then  it  is  by  force  of  the  act  that  the  debt 
will  be  created.  There  has  been  here  no  fair  vote  in  favor 
of  the  creation  of  the  debt.  As  was  said  in  the  case  cited, 
persons  opposed  to  the  subscription  were  under  no  necessity 
or  obligation  to  vote  against  it,  because  they  had  a  right  to 
regard  the  entire  proceeding  as  a  nullity;  that  the  vote  could 
not  be  accepted  as  the  action  of  the  town,  or  as  giving  the 
consent  of  the  town  to  the  creation  of  the  debt. 

To  be  sure,  that  was  a  much  stronger  case  than  the  present 
one,  there  having  been  no  color  of  authority  for  the  election. 
A  majority  of  the  legal  voters  in  a  certain  township  in  spe- 
cial town  meeting  voted  to  subscribe  for  and  take  $15,000  of 
the  stock  of  a  railway  company,  over  and  above  the  amount 
authorized  to  be  taken  by  the  charter  of  the  company.  The 
legislature,  by  a  subsequent  act,  legalized  and  confirmed  the 
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election,  and  declared  the  subscription  to  be  binding  upon  the 
township.  The  law  was  held  by  this  court  to  be  unconstitu- 
tional and  void,  as  creating  a  debt  against  a  municipal  cor- 
K) ration  for  municipal  purposes  without  its  consent.  There 
was  here,  in  the  case  at  bar,  power'  to  submit  to  a  vote  a 
proposition  for  subscription,  but  the  act  of  submission  aiVfl 
the  vote  were,  as  we  hold,  in  excess  of  the  power,  making  the 
vote  taken  illegal  and  without  binding  effect;  and  we  are 
of  opinion  that  the  principle  of  the  decision  in  the  case  cited, 
must  apply  here  and  control,  although  that  case  was  much 
the  stronger  in  the  want  of  power  to  vote  the  subscription. 
There  appears  here  nothing  of  acquiescence  or  ratification 
on  the  part  of  the  city,  since  the  taking  of  the  vote;  there 
has  been  no  issuing  and  passing  of  bonds  into  the  hands  of 
innocent  purchasers,  giving  rise  to  any  question  of  estoppel 
from  acts,  or  non-action  in  the  above  respects  ;  and  we  are 
of  opinion  that  there  is  not  a  case  presented  for  a  mandamus 
to  compel  the  issuing  of  these  bonds,  and  that  the  court  below 
did  not  err  in  sustaining  the  demurrer  to  the  petition. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  Trotter  et  al. 

V. 

Mary  A.  Trotter. 

1.  Husband  and  wife — remedy  for  support  of  wife  when  deserted.  At 
common  law,  when  the  husband  deserts  his  wife,  and  refuses  to  supply 
her  with  necessaries  according  to  her  rank  and  condition,  the  proper 
remedy  is  by  an  action  at  law  b}r  the  person  supplying  her  with  such 
necessaries. 

2.  Same — separate  maintenance  incidental  to  other  relief.  At  common 
law,  where  a  separate  maintenance  is  granted  to  the  wife,  it  is  always 
incidental  to  some  other  relief,  as  in  the  case  of  divorce,  or  supplicavit  for 
security  of  the  peace  against  the  husband. 
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3.  Martiied  woman — separate  maintenance.  Since  the  repeal  of  the 
act  of  March  5,  1867,  a  married  woman  who,  without  fault  on  her  part, 
lives  separate  from  her  husband,  can  not  maintain  a  bill  against  him  for 
a  reasonable  support  and  maintenance. 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Mary  A.  Trotter,  against 
John  Trotter,  Zadoc  C.  Reynolds,  Calvin  P.  Thomasson, 
William  J.  Sailor,  and  Edward  Bonham,  for  a  separate  main- 
tenance, and  for  an   injunction. 

The  bill  alleges  that  on  July  14,  1874.  while  complainant 
and  her  husband  were  residing  in  the  State  of  Kansas,  the 
latter  deserted  her,  and  has  since  failed  to  provide  for  her,  etc., 
and  went  away  with  one  Mary  J.  Myers;  that  John  Trotter 
has  money  in  bank  to  the  amount  of  $1700,  and  lias  money 
and  notes  in  the  hands  of  Thomasson  to  the  amount  of  $1800. 
The  bill  prays  for  a  discovery  of  the  moneys,  etc.,  in  the  hands 
of  the  other  defendants,  and  that  they  be  enjoined  from  pay- 
ing the  same  to  John  Trotter,  and  for  a  decree  for  a  separate 
maintenance. 

The  court  below  decreed  that  Thomasson  pay  the  com- 
plainant $100  money  admitted  to  be  in  his  hands,  and  con- 
tinued the  cause. 

Messrs.  Hanna  &  Adams  for  the  appellants. 

Mr.  James  McCartney,  for  the  appellee. 

Mr.  Justice  Schoefieed  delivered  the  opinion  of  the 
Court  : 

The  question  presented  by  this  record  is,  can  a  married 
woman,  under  the  law  now  in  force  in  this  State,  bring  a  bill 
for  maintenance  against  her  husband,  where  she  seeks  no 
other  relief. 

The  right  to  alimony,  under  such  circumstances,  was  not 
recognized   at  common   law  ;  but  the  proper    remedy,  where 
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the  husband  deserted  his  wife,  and  refused  to  supply  her  with 
necessaries  according  to  her  rank  and  condition,  was  by  an 
action  at  law  by  the  person  supplying  such  necessaries  for 
her.  Where  a  separate  maintenance  was  granted  the  wife, 
it  was  always  as  incidental  to  some  other  relief,  as  in  case  of 
divorce,  or  supplicavit  for  security  of  the  peace,  against  her 
husband,  etc.  Story's  Equity  Jurisprudence,  Vol.  2,  sec. 
1422  ;  Bishop  on  Marriage  and   Divorce,  sees.  549  to  552. 

In  some  of  the  States,  a  different  rule  has  obtained,  and 
alimony  has  been  allowed  on  bill  filed  for  that  purpose  alone. 
Purceli  v.  Pureell,  4  Hen.  and  Munf.  597  ;  Galland  v.  Galland,  38 
Cal.  265  ;  Graves  v.  Graves.  36  Iowa,  310  ;  but  except  in  so  far 
as  this  is  authorized  by  statute,  the  decisions  are  against  the 
current  of  the  authorities,  and  the  rule  they  recognize  is  an 
evident  departure  from  principle.  Fisch  v.  Fisch,  1  Black- 
ford. 360;  Peltier  v.  Peltier,  Harrington  Ch.  R.  19;  Reesv. 
Waters.  9  Watts,  90;  Pomeroy  v.  Welsh,  8  Paige,  406;  Par- 
sons v.  Parsons,  9  N.  H.  309  ;  McGee  v.  McGee,  10  Ga.  477  ; 
Doyle  v.  Doyle,  26  Mo.  545  ;    Yule  v.  Yule,  2  Stock.  138. 

It  is  said,  in  Bishop  on  Marriage  and  Divorce,  sec.  374,  that 
11  as  a  general  proposition,  a  decree  for  separation  in  favor 
of  the  wife,  must  be  attended,  if  she  asks  it,  by  a  decree  for 
alimony  ;  and  upon  the  same  principle  rests  the  better  and 
general  doctrine  already  discussed,  that  no  court  can  grant 
alimony  when  it  is  the  only  thing  sought;  because,  in  the 
nature  of  the  case,  an  adjudication  allowing  the  wife  to  live 
separate  from  the  husband,  is  a  necessary  foundation  for  an 
adjudication  compelling  him  to  pay  her  a  separate  support. 
His  ordinary  duty  is  to  maintain  her  in  cohabitation  with 
him.  not  otherwise;  and  the  court  can  not  adjudge  him  obli- 
gated to  do  it  in  separation,  until  it  adjudges  that  she  may 
live  separate." 

The  first  section  of  the  "  act  in  relation  to  married  women," 
approved  March  5,  1867,  authorized  married  women  who, 
without  their  fault,  lived  separate  and  apart  from  their  hus- 
bands, to  have  a  decree  against  their  husbands  for  reasonable 
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support  and  maintenance,  while  they  so  lived  separate  and 
apart.  (Laws  of  1867,  p.  132.)  But  this  act  is  expressly 
repealed  by  the  5th  section  of  chapter  131,  Revised  Statutes 
of  1874,  p.  1035,  and  the  question  is  left  as  it  was  prior  to 
that  enactment. 

The  11th  section  of  chapter  68,  Revised  Statutes  of  1874, 
only  authorizes  the  husband  or  wife,  when  abandoned  by  the 
other,  who  leaves  the  State,  and  is  absent  therefrom  for  one 
year,  without  providing  for  the  maintenance  and  support  of 
his  or  her  family,  or  is  imprisoned  in  the  penitentiary,  to 
apply  to  any  court  of  record  in  the  county  where  the  husband 
or  wife  so  abandoned,  etc.,  resides,  and  have  a  decree  author- 
izing him  or  her  to  manage,  control,  sell  and  incumber  the 
property  of  the  other,  etc. 

Neither  the  allegations  in  the  bill,  nor  the  facts  proved, 
fering  the  case  within  this  section. 

We  are  of  opinion  the  decree  of  the  court  below  is  unau- 
thorized by  the  law  in  force  when  the  proceeding  was  insti- 
tuted and  the  decree  rendered,  and  it  must,  therefore,  be 
reversed. 

Decree  reversed. 


The  Ohio  and  Mississippi   Railway  Company 


Samuel  D.  Noe. 

1.  Replevin — when  demand  and  refusal  necessary.  The  law  is  well 
settled  that,  where  a  party  obtains  the.  possession  of  property  lawfully,  an 
action  of  replevin  can  not  be  maintained  to  recover  it  until  a  demand  has 
been  made  and  the  possession  refused. 

2.  Where  goods  are  shipped  by  rail,  the  railway  company,  having 
obtained  possession  lawfully,  will  have  the  right  to  hold  them  until  the 
freight  actually  due  is  paid  or  tendered,  and  a  demand  is  made.  If  too 
much  freight  is  charged,  the  owner  should  tender  the  proper  amount 
before  bringing  replevin.  The  tender  is  too  late  after  the  suit  is  com- 
menced. 

33 — 77th  III. 
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Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  H.  P.  Buxton,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  appellee,  in  the 
circuit  court  of  Richland  county,  against  appellant,  to  recover 
two  buggies. 

A  trial  of  the  cause  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee. 

Several  errors  have  been  urged  by  appellant,  to  secure  a 
reversal  of  the  judgment;  but  it  will  not  be  necessary  to  con- 
sider all  of  them,  as  the  determination  of  one  question  will 
be  decisive  of  the  case. 

The  buggies  in  controversy  were  shipped  by  appellee,  on 
appellant's  road,  from  Cincinnati,  Ohio,  to  Olney,  in  this 
State.  The  freight  charged  by  appellant  amounted  to  the 
sum  of  $19.65.  This,  appellee  declined  to  pay,  and  replevied 
the  property. 

The  evidence  incorporated  in  the  record  does  not  show  that 
appellee  demanded  the  property  or  offered  to  pay  the  freight 
before  he  instituted  this  action. 

We  understand  the  law  to  be  well  settled  that,  where  a 
party  obtains  the  possession  of  property  lawfully,  an  action  of 
replevin  can  not  be  maintained  to  recover  it.  until  a  demand 
has  been  made  and  the  possession  refused.  Ingallsv.  Buik/ey, 
13  111.  315;   Clark  v.  Lewis,  35  111.  417. 

The  appellant  obtained  the  possession  of  the  property  in 
controversy  lawfully.  It  had  the  right  to  hold  it  until  the 
amount  of  freight  actually  due  was  paid  or  tendered,  and  a 
demand  made  for  the  property. 

Had  appellee  desired  to  contest  the  amount  charged  as 
freight,  he  should  have  tendered  the  amount  appellant  was 
entitled  to  receive,  and  demanded  the  property,  and  then 
instituted  his  action. 
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This,  however,  he  failed  to  do.  An  offer  of  payment  at 
the  time  the  writ  was  served  upon  appellant,  was  too  late. 

As  appellee  failed  to  establish  a  state  of  facts  sufficient  to 
authorize  a  recovery,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Andrew  J.  Eisenmeyer 

V. 

John  Sauter. 

1.  Arbitration — award  not  void  because  proceedings  are  not  in  con- 
formity to  the  statute.  Although  a  submission  to  arbitration  may  not  be 
in  conformity  with  the  statute,  the  award  will  not  be  invalid  for  that  rea. 
son.  If  it  is  good  at  common  law.  an  action  can  be  maintained  upon  it 
independently  of  the  statutory  remedy. 

2.  Award — reforming  in  equity  for  mistake.  A  court  of  equity  will 
correct  a  mistake  in  an  award  where  it  is  mutual,  was  acquiesced  in  by 
all  the  arbitrators,  and  where  the  award,  as  made,  is  not  their  award,  but, 
if  corrected,  would  be  the  award  of  all  of  them. 

3.  Where  all  the  arbitrators  testify  to  a  mistake  in  their  award,  not  in 
the  several  sums  found  to  be  due,  but  in  making  an  addition  of  the  sums 
so  found,  the  award  may  be  corrected. 

4.  Deposition — must  be  signed  by  'witness.  Where  a  deposition  taken 
before  a  master  in  chancery,  and  reported  by  him,  is  not  signed  by  the 
witness,  it  should,  on  motion,  be  stricken  from  the  record. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  John  Sauter  against  Andrew 
J.  Eisenmeyer,  to  correct  a  mistake  in  the  award  of  arbitra- 
tors. The  opinion  of  the  court  states  the  facts  of  the  case. 
The  deposition  of  one  of  the  arbitrators,  taken  before  the 
master  and  reported  by  him,  was  not  signed  bv  the  witness. 
The  court  below  reformed  the  award,  and  decreed  payment  of 
the  sum  found  to  be  due  the  complainant  on  the  same  as  cor- 
rected, from  which  decree  the  defendant  appealed. 
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Mr.  A.  H.  White,  for  the  appellant. 
Mr.  G.  VanHoorebeke,  for  the  appellee. 

Mr.  Chief  Justice   Scott   delivered  the  opinion   of  the 

Court : 

This  bill  was  to  correct  a  mistake  in  an  award.  Complain- 
ant and  defendant  had  been  partners  in  the  milling  business. 
In  1869,  by  mutual  agreement,  the  firm  was  dissolved.  By 
an  arrangement  agreed  upon,  defendant  was  to  collect  all 
debts  due  the  firm,  and,  after  discharging  the  liabilities  of  the 
concern,  was  to  account  to  complainant  for  his  just  share. 
Pending  an  action  to  settle  the  accounts  between  the  parties, 
they  referred  all  matters  in  dispute  between  them  to  the  arbi- 
trament of  arbitrators  mutually  chosen,  and  thereupon  the 
suit  was  dismissed. 

The  agreement  to  arbitrate  was  in  writing,  and  the  award, 
when  made,  was  to  be  final  and  conclusive  upon  the  parties 
thereto  as  to  all  matters  submitted.  An  award  was  subse- 
quently/made  in  writing,  but  the  bill  is  framed  on  the  theory 
a  mistake  occurred  in  the  award  :  that  the  arbitrators,  among 
other  things,  allowed  complainant  but  $1500  in  money,  when 
in  fact,  they  intended  to  allow  him  $2700.  Subsequently,  the 
arbitrators,  by  a  second  and  third  award,  attempted  to  correct 
the  alleged  mistake,  but  it  is  not  insisted  their  action  is  bind- 
ing  on  defendant. 

Although  the  submission  to  arbitration  may  not  have  been 
in  conformity  with  the  provisions  of  the  statute  on  that  sub- 
ject, the  award  for  that  reason  was  not  invalid.  It  may  be 
true,  no  judgment  could  have  been  rendered  upon  it  under 
the  statute,  but  it  was  good  at  common  law,  and  the  parties 
could  maintain  their  independent  action  upon  it.  Low  v. 
Nolte,  15  111.  368;    Weinz  v.  Dopier,  17  111.  111. 

There  is  no  doubt  of  the  power  of  a  court  of  equity  to  cor- 
rect a  mistake  in  an  award  where  it  is  the  mutual  mistake  of 
all  the  arbitrators.     The  award   is  sometimes  treated   as  the 
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judgment  of  a  tribunal  of  the  parties'  own  choosing,  and 
sometimes  as  an  agreement  which  they  have  authorized  the 
arbitrators  to  make  for  them.  Regarding  it  in  the  latter 
character,  courts  of  equity  have  assumed  to  correct  a  mistake 
in  an  award,  Avhere  it  is  mutual,  was  acquiesced  in  by  all  the 
arbitrators,  and  where  the  award,  as  made,  is  not  their  award, 
•but,  if  corrected,  would  be  the  award  of  all  of  them.  Stone 
v.  Atwood,  28  111.  30;  Balkince  v.  Under hill,  3  Scam.  453; 
Pulliam  v.  Pensoneau,  33  111.  375. 

The  case  before  us  comes  within  the  principle  of  the  cases 
cited  in  this  court.  Both  the  arbitrators  testify  there  was  a 
mistake  in  their  award,  and  that  it  occurred  in  making  the 
additions  of  the  several  sums  which  represent  the  accounts  as 
found.  It  was  simply  a  mistake  in  making  the  additions,  and 
not  in  the  several  sums  found.  The  award,  as  corrected,  was 
the  award  of  the  arbitrators,  but,  as  written,  it  was  not  the 
award  of  either  of  them. 

That  which  purports  to  be  the  testimony  of  one  of  the 
arbitrators  was  never  signed  by  him.  It  is  improperly  in  the 
record,  and  the  motion  to  strike  it  out  should  have  been 
allowed. 

The  whole  case  considered,  presents  grounds  for  the  inter- 
position of  a  court  of  equity.  It  is  not  seriously  contended 
the  award,  as  corrected,  does  not  do  justice  between  the  par- 
ties. There  was  evidently  a  mistake  on  the  part  of  all  the 
arbitrators  in  stating  the  amount  they  found  to  be  due  to 
complainant,  and  it  is  agreeable  to  justice  and  good  conscience 
it  should  be  corrected. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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John  Keitz  et  al. 

V. 

The  People,  for  use,  etc. 

1.  Attachment — sufficiency  of  affidavit.  Where  the  affidavit  for  a  for- 
eign attachment  fails  to  state  the  place  of  residence  of  the  defendant,  or 
thai,  on  diligent  inquiry,  the  affiant  is  unable  to  ascertain  the  same,  it 
will  not  be  in  compliance  with  the  statute,  and  when  judgment  is  by 
default,  the  objection  will  be  good  on  appeal  or  error. 

2.  Same — sheriff's  return  of  levy.  The  statute  requires  that  the  sheriff's 
return  of  the  levy  of  an  attachment  shall  state  that  the  property  levied  on 
is  that  of  the  defendant,  or  was  levied  on  as  his  property. 

3.  Judges — holding  court  for  another  on  request.  Where  the  placita  of 
a  record  shows  that  a  judge  of  another  circuit  presided  at  the  trial,  it  will 
be  presumed  that  he  did  so  by  request  of  the  proper  judge  whose  duly  it 
is  to  hold  courts  in  such  county.  It  would  be  well  for  the  placita  to  show 
such  fact,  but  it  is  not  indispensable  it  should. 

"Writ  of  Error  to  the  Circuit  Court  of  Washington 
county;  the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  commenced  by  attachment,  and  brought  by 
the  people  of  the  State  of  Illinois,  for  the  use  of  Mary  L. 
Stark,  against  John  Reitz  and  Carl  A.  Harbke. 

Mr.  Wieliam  Winkelman,  for  the  plaintiffs  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  £he  Court: 

This  was  a  proceeding  in  the  Washington  circuit  court,  by 
foreign  attachment,  resulting  in  a  judgment  by  default  in 
favor  of  the  plaintiffs. 

On  this  appeal  by  the  defendants,  the  point  is  made  that 
the  affidavit  is  not  in  compliance  with  the  statute,  in  this: 
that  it  does  not  state  the  place  of  residence  of  the  defendants, 
if  known,  and  if  not  known,  that,  upon  diligent  inquiry,  affi- 
ant has  not  been  able  to  ascertain  the  same.  This  is  the  pro- 
vision of  section  2  of  the  Attachment  Act,  ch.ll,K.  S.  1874, 
and  it  has  not  been  observed  by  the  plaintiffs. 
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As  the  judgment  was  by  default,  the  objection  can  be 
availed  of  on  appeal.  We. can  not  dispense  with  a  positive 
requirement  of  the  statute. 

Another  objection  is,  that  the  property  levied  on  is  not 
alleged  in  the  sheriff's  return  to  be  the  property  of  the  defend- 
ants, or  that  it  was  levied  on  as  their  property.  This  the 
statute  requires,  by  section  8. 

It  is  further  objected,  the  default  was  taken  immediately 
on  proof  of  notice  by  publication.  Section  23  provides  that 
no  default  or  proceeding  shall  be  taken  against  any  defend- 
ant not  served  with  summons,  unless  he  shall  appear,  until 
the  expiration  of  ten  days  after  the  last  publication  as  afore- 
said (p.  156).  It  appears,  from  the  record,  the  last  publica- 
tion was  made  on  the  third  of  September,  1873,  and  the 
default  was  taken  in  October  of  that  year.  Consequently, 
more  than  ten  days  had  elapsed  before  the  default  was  taken. 
This  objection  is,  therefore,  not  tenable. 

It  is  further  objected  that  the  placita  shows  William  H. 
Snyder,  judge  of  the  22d  judicial  circuit,  presided  on  the 
trial  of  the  cause,  and,  as  he  was  not  the  judge  of  the  Wash- 
ington circuit  court,  which  this  court  judicially  knows  is  in 
the  23d  circuit,  the  proceedings  were  coram  non  judiee,  and, 
therefore,  void,  and  of  no  effect.  This  court  takes  notice  of 
these  facts,  and  also  of  the  law  authorizing  circuit  judges  to 
interchange  and  hold  courts  for  one  another  on  request.  We 
will  presume  Judge  Snyder  held  this  court  on  request  of  the 
judge  of  that  circuit.  It  would  have  been  well  the  placita 
should  have  stated,  "holding  the  term  by  request  of  the 
judge  of  the  23d  judicial  circuit,"  but  the  omission  does  not 
render  the  proceedings  void. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Adaline  Darling  et  al, 

V. 

Peter  McDonald. 

1.  Services — whether  damages  allowed  were  excessive.  Where  a  party- 
performed  services  for  a  person,  about  two  years  before  his  death,  in 
caring  for  and  nursing  him,  the  proof  showing  that  the  services  were  per- 
formed without  any  special  contract  as  to  the  compensation ;  that  the  ser- 
vices were  invaluable;  that  the  deceased  was,  during  the  time,  afflicted 
with  a  cancer  An  the  throat,  and  that  the  smell  emitted  from  the  throat 
was  very  offensive,  toward  the  latter  part  of  the  life  of  the  deceased;  that, 
except  when  on  visits  to  New  York  Cit}-  and  St.  Louis,  with  the  deceased, 
and  the  last  few  months,  the  services  rendered  did  not  prevent  the  plaintiff 
from  looking  after  his  own  business;  that  the  deceased  had  paid  and 
loaned  the  plaintiff  about  $3000  before  his  death,  it  was  held,  in  a  suit  by 
the  plaintiff  to  recover  against  the  estate  for  his  services,  that  a  verdict  in 
favor  of  the  plaintiff  for  $1420.60  was  excessive,  and  the  judgment  was 
reversed  for  that  reason. 

.  2.  Contract  —  whether  certain  proposed  offers  were  evidence  of  one. 
Where  a  party,  afflicted  with  a  cancer,  proposed  that,  if  a  party  who  was 
nursing  and  taking  care  of  him,  and  who  rendered  invaluable  service, 
would  quit  the  liquor  trade,  and  form  a  partnership  with  another  party, 
in  the  dry  goods  business,  he  would  let  him  have  $8000  or  $10,000  to 
purchase  an  interest  in  the  business,  which  was  never  consummated,  and 
it  appeared  there  was  an  intimate  friendship  between  them,  it  was  held, 
that  such  proposal  was  not  evidence  of  a  special  contract  to  pa}^  such  sum 
for  the  party's  services. 

Appeal  from  the  Circuit  Court  of  Eichland  county;  the 
Hon.  James  C.  Allen,  Judge  presiding.  # 

Mr.  Aaron  Shaw,  and  Messrs  Bell  &  Green,  for  the 
appellants. 

Messrs.  Wilson  &  Hutchinson,  and  Mr.  J.  P.  Robinson, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  an  action  of  assumpsit,  in  the  Richland 
circuit  court,  against  appellants,  to  recover  for  services,  or  on 
a  contract,  by  appellants'  testator,  to  give  appellee  a  large  sum 
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of  money  for  services  in  nursing  and  caring  for  him.  The 
declaration  contained  the  common  counts,  to  which  the  gen- 
eral issue  and  a  plea  of  set-off  were  filed. 

A  trial  was  had  before  the  court  and  a  jury,  resulting  in  a 
verdict  in  favor  of  plaintiff  for  $1420.60.  A  motion  for  a 
new  trial  was  entered  and  overruled,  and  judgment  rendered 
on  the  verdict,  from  which  defendants  have  appealed  to  this 
court. 

It  appears  that  Andrew  Darling,  in  his  lifetime,  had  a  can- 
cer in  his  throat,  from  which  he  suffered  several  years,  and 
finally  died.  It  also  appears  that  appellee,  for  about  two 
years  before  the  death  of  Darling,  was  unremitting  in  his 
care  of  and  his  attentions  to  him.  Appellee  went  twice  with 
deceased  to  New  York  City,  where  they  remained  for  a  consid- 
erable time.  One  of  these  visits  there  lasted  over  six  weeks. 
He  also  accompanied  him  twice  to  St.  Louis.  His  throat 
was  operated  upon  and  a  tube  inserted.  Appellee  accom- 
panied him,  on  these  occasions,  to  nurse  and  take  care  of 
him. 

The  evidence  shows  that,  in  addition  to  accompanying  him 
on  these  visits  to  the  cities,  he  was  in  almost  daily  attendance 
on  Darling  for  near  two  years  before  his  death,  nursing  him, 
and  dressing  and  applying  caustic  to  his  throat;  that  it  was 
very  offensive,  as  it  emitted  an  odor  described  by  a  witness  as 
resembling  the  smell  of  rotten  e^o-s ;  and  Mr.  Anderson,  the 
pastor  of  the  church  to  which  Darling  belonged,  testified  that 
appellee's  services  were  "invaluable;  that  he  could  not  think 
of  any  amount  that  would  be  sufficient  to  pay  for  the  services 
rendered.  McDonald  did  more  than  I  can  imagine  any  one 
doing  for  another.  I  never  saw  in  my  life  as  remarkable  ser- 
vices rendered  the  sick  as  were  rendered  by  McDonald.  No 
ordinary  servant  could  have  done  what  McDonald  did." 

Again,  Dr.  Brunbold  testified  :  "  If  I  were  worth  $100,000, 
or  more,  and  had  the  disease  of  which  Darling  died,  I  would 
go  to  a  friend,  and  say  to  him  that  I  would  save  him  from 
loss  arising  from  neglect  of  business  caused  by  his  attendance 
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on  me.  I  hardly  think  a  mere  money  consideration  would 
buv  such  services.  No  ordinary  person  can  perform  these 
duties." 

These  witnesses  were  well  informed  as  to  the  duties  per- 
formed by  appellee.  They  are  supported  by  other  witnesses. 
The  removing  of  the  bandages  and  dressing  the  throat  was 
tedious  and  very  disagreeable,  and  occupied  about  an  hour 
daily;  and  whilst  so  engaged,  if  Darling  coughed.it  sputtered 
the  secretions  from  the  throat,  and  the  nitrate  of  silver  appel- 
lee applied,  over  his  person  and  in  his  face,  coloring  his  face 
and  endangering  his  eyes.  This  he  did  frequently,  and  some- 
times daily,  after  the  tube  was  inserted  in  Darling's  throat, 
until  his  death. 

Appellee  testified  that  he  would  not  have  performed  this 
service  for  money  alone,  and  that  he  could  only  have  been 
induced  to  do  so  by  reason  of  his  friendship  for  the  man; 
and  all  of  the  evidence  shows  that  appellee  was  greatly  at- 
tached to  him,  for  the  loan  of  money  and  acts  of  kindness 
Darling  had  extended  to  him,  all  of  which  appellee  held  in 
grateful  remembrance. 

Appellee  was,  during  the  time,  engaged  in  keeping  a  saloon, 
and  Darling  was  anxious  to  get  him  to  change  his  business  to 
a  more  reputable  occupation.  He,  therefore,  saw  Hollister, 
to  know  whether  he  would  take  him  as  a  partner  in  his  busi- 
ness, when  he  signified  that  he  would.  Darling  said  he  would 
give  appellee  $8000  or  #10,000,  provided  Hollister  would 
receive  him  as  a  partner;  that  lie  intended  to  give  appellee 
that  amount.  On  being  informed  by  Hollister  that  it  would 
require  that  amount  to  buy  out  his  partner,  Darling  said  he 
wanted  to  furnish  appellee  with  the  means.  Other  witnesses 
corroborate  Hollister,  and  testify  to  similar  statements,  at  other 
times;  and  the  evidence  tends  to  show  that  he  made  similar 
statements  and  promises  to  appellee  in  person.  The  arrange- 
ment to  become  a  partner  of  Hollister  was,  however,  never 
consummated. 
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It  also  appears  that  Darling,  on  one  occasion,  gave  appel- 
lee $500,  and  loaned  him  various  sums  of  money,  on  other 
occasions,  amounting",  in  all,  to  $2000  and  over,  or  perhaps 
something-  above  $3000,  of  the  payment  of  which  there  seems 
to  be  no  evidence  in  the  record. 

Again,  a  number  of  witnesses  testified  that  appellee  had 
stated,  on  various  occasions,  in  one  form  or  another,  that  he 
made  no  claim  for  services.  He  said,  to  some,  that  he  made 
no  charge  for  what  he  had  done;  to  others,  that  he  expected 
nothing  therefor,  nor  did  he  expect  Darling  to  make  anv 
bequest  in  his  favor  in  his  will;  to  others,  he  said  he  was 
overpaid,  and  never  could  repay  Darling  for  his  kindness. 

The  question,  then,  arises,  does  this  evidence  sustain  the 
verdict?  It  is  almost  unprecedentedly  large.  It  amounts  to 
more  than  $3000  a  year — no  doubt,  more  than  he  could  make 
in  any  other  business,  by  the  employment  of  his  entire  time 
and  capital,  and  it  is  probably  as  much,  or  more  than  the 
majority  of  professional  men  in  the  country  earn,  after  spend- 
ing much  time  and  large  sums  to  prepare  themselves  for  their 
calling,  to  say  nothing  of  their  experience,  in  their  professions. 
Many  physician's  of  learning  and  experience,  it  is  believed, 
are  unable  to  earn  so  much.  Whilst,  if  appellee  was  entitled 
to  recover,  it  should  only  be  for  a  sum  which,  under  all  the 
circumstances,  is  reasonable  and  just.  He  was  absent  from 
home  and  his  business,  we  infer — but  it  does  not  clearly  ap- 
pear— not  exceeding  three  months,  if  so  long  a  time.  He 
gave  his  attention  to  his  business  the  balance  of  the  time, 
subject  to  the  interruptions  incident  to  the  attention  he  gave 
to  Darling,  as  required  by  his  malady.  That  it  operated  as 
an  interruption,  to  some  extent,  to  his  business,  is  no  doubt 
true  ;  but  he  so  arranged  it  that  he  gave  his  attention  at  times 
as  to  least  interfere,  and  to  occasion  the  least  loss  of  time  from 
his  business.  In  the  earlier  stage  of  the  disease,  appellee  seems 
to  have  lost  but  little  time,  except  when  absent  with  Darling, 
when  he  visited  the  cities  for  medical  advice.  It  was  not 
until  the  disease  had   advanced,  and   the  operation   had  been 
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performed,  that  the  patient  required  much  attention  or  skilful 
nursing.  It  was  but  some  months  before  his  death  that  the 
required  services  increased,  and  became  so  disagreeable;  and 
even  then  the  services  were  rendered,  to  the  greater  extent, 
at  night,  appellee  sleeping  at  Darling's  house,  for  the  pur- 
pose. 

At  no  time  did  it  require  or  occupy  all  of  appellee's  time. 
That  his  services  were  skilful,  valuable,  and  rendered  with 
a  kindness  that  attached  Darling  to  him,  there  can  be  no 
doubt.  His  devotion  to  Darling  seems  to  have  awakened  in 
him  feelings  of  gratitude  and  kindness  that  made  him  anxious 
to  manifest  his  feelings  in  a  substantial  manner.  Hence,  he 
loaned  him  money,  for  which,  we  infer,  he  charged  no  inter- 
est. He  was  also  anxious  to  promote  appellee's  welfare,  by 
obtaining  a  change  of  his  business  to  a  more  reputable  call- 
ing; but  notwithstanding  all  this,  if  appellee  is  entitled  to 
recover  for  his  services,  we  are  compelled  to  say  they  are 
much  too  high  under  a  quantum  meruit,  and  the  evidence  of 
the  value  of  the  services  does  not  sustain  the  amount  of  the 
finding.     The  damages  are  excessive. 

But  it  is  urged  that  the  evidence  warranted  the  jury  in 
finding  that  there  was  a  contract  that  Darling  should  pay 
appellee  $8000  or  $10,000  for  the  services  he  had  rendered 
previous  to  the  time  Darling  spoke  of  letting  appellee  have 
that  sum,  and  for  the  services  he  might  render  after  that 
time.  When  the  proposition  was  made,  there  was  no  allusion 
made  to  services  rendered  in  the  past,  or  that  should  be  in 
the  future.  The  sum  named  was  indefinite,  being  $8000  or 
$10,000.  Men,  in  contracting,  never  make  such  loose  and 
indefinite  bargains.  When  the  price  is  agreed  upon,  it  is 
almost  invariably  specific  and  certain;  nor  does  it  appear, 
from  any  thing  in  the  record,  that  the  minds  of  the  parties 
ever  met  on  this  or  any  other  sum  as  compensation.  There 
was  no  time  during  the  life  of  Darling  that  he  could  claim 
that  he  had  a  contract  with  appellee  that  he  could  insist 
should  be  performed,  or  that  he  could  enforce.     And  so  with 
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appellee;  he  could  not  have  supposed  that  lie  had  a  valid, 
binding  contract  that  Darling  should  pay  him  either  of  these 
sums  for  his  services. 

On  the  contrary,  we  think  the  evidence  clearly  shows  that 
the  promise  was  conditional,  that  appellee  should  purchase 
Gardner's  interest  in  his  firm  before  Darling  expected  or 
promised  to  furnish  the  money — whether  as  a  gift  or  a  loan 
does  not  distinctly  appear.  There  is  no  evidence  that  Darling 
ever  said  he  would  give  or  pay  the  money  as  compensation 
for  nursing  him;  but  he  seems  only  to  have  intended  to  ad- 
vance it,  to  get  appellee  out  of  the  liquor  trade  and  into  the 
more  reputable  business  of  selling  dry  goods.  There  is  no 
evidence  that  he  at  any  time  intended  to  advance  the  money 
for  any  other  reason  or  purpose.  There  was  no  understand- 
ing by  appellee  that  it  was  to  be  otherwise  advanced.  The 
record  seems  to  be  barren  of  all  evidence  to  sustain  the  propo- 
sition to  advance  money  as  a  consideration  for  services,  either 
performed  or  to  be  performed.  On  the  contrary,  the  promise, 
if  one  was  ever  made,  was  on  a  condition  that  was  never  per- 
formed ;  and  the  statement  seems  invariably  to  have  been 
made  to  other  persons  than  the  appellee,  unless  possibly  on 
one  occasion,  when  he  may  have  so  stated  to  appellee,  but 
that  is  by  no  means  certain.  We  are,  therefore,  clearly  of 
opinion  that,  if  appellee  has  any  right  to  recover  at  all,  it 
must  be  for  the  reasonable  value  of  his  services. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded.  Judgment  reversed. 


Abram  Mitchell 

v. 

Levi  P.  Lyman  et  al. 

1.  Usury — whether  legal  interest  is  recoverable  upon  a  note  where  usurious 
interest  is  reserved.  Where  usury  is  reserved  in  a  promissory  note,  given 
for  money  loaned,  by  taking  live  per  cent  interest  in  advance  from  the 
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principal  sum,  and  making  the  note  given  for  the  whole  sum  bear  ten 
per  cent  interest  from  date,  no  interest  will  be  recoverable  upon  the  note, 
and  all  payments  of  interest  will  be  applied  on  the  principal. 

2.  Same — interest  not  forfeited  upon  note  given  in  renewal  of  prior  note 
infected  with  usury.  Where  a  promissory  note  is  given  in  renewal  of  a 
prior  one  in  which  interest  at  the  rate  of  fifteen  per  cent  per  annum  was 
reserved,  with  additional  parties  thereto  as  securities,  the  last  note  bear- 
ing a  legal  rate  of  interest,  it  being  a  new  contract,  with  additional  par- 
tics,  will  not  be  infected  with  the  usury  in  the  first,  and  the  legal  rate  of 
interest  may  be  collected  on  the  sum  actually  due  thereon. 

3.  Same— taking  interest  in  advance  from  the  sum  loaned  is  not  usurious. 
If  a  person  borrows  $3000  for  one  year,  at  ten  per  cent  interest,  the  taking 
of  interest  in  advance  out  of  the  principal,  so  that  the  borrower  receives 
but  $2700,  and  gives  his  note  for  $3000,  with  ten  per  cent  interest  after 
maturity,  will  not  taint  the  transaction  with  usury. 

4.  Same — alloiced  on  note  given  in  renewal.  Although  usurious  interest, 
voluntarily  paid,  can  not  be  recovered  back,  yet,  so  long  as  any  part  of 
the  original  debt  remains  unpaid,  though  evidenced  by  a  new  note,  with 
new  parties  as  securities,  the  principal  debtor  may  insist  that  all  pay- 
ments  of  usurious  interest  shall  be  deducted  from  the  principal  of  the 
new  note. 

5.  Thus,  where  a  person,  borrowing  $3000,  gave  his  note  for  that  sum, 
payable  in  one  year,  with  interest  at  the  rate  of  ten  per  cent,  while  in 
fact  interest  at  the  rate  of  five  per  cent  was  reserved  in  advance,  so  that 
the  borrower  received  only  $2850,  and,  at  the  end  of  the  year,  he  gave  a  new 
note  for  $3000.  with  personal  security,  bearing  ten  per  cent  interest,  it 
was  held,  that,  owing  to  the  usury  reserved  in  the  first  note,  no  interest 
was  allowable  thereon,  and,  in  a  suit  upon  the  last  note,  all  payments  of 
interest  on  the  first  note  should  be  deducted  from  the  principal,  and  inter- 
est allowed  only  on  the  balance. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Geo.  W.  Wall,  for  fhe  appellant. 

Messrs.  Casey  <$l  Dwtght,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellant, 
against  appellees,  to  recover  upon  a  promissory  note,  of 
which  the  following  is  a  copy: 
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'•'$3000.  CeNtralia,  III.,  December  20,  1869. 

"On  or  before  December  20,  1870,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  A.  Mitchell  the  sum  of  three 
thousand  dollars  ($3000),  for  value  received,  negotiable  and 
payable  without  defalcation  or  discount,  with  interest  at  ten 
per  cent  from  date,  payable  annually. 

L.  P.  Lyman, 
Alex.  McClelland, 
Jno.  W.  Keed, 
Isaac  McClelland, 
John  McClelland, 
John  Woods/' 
Upon  the  back  whereof  were  the  following  credits: 
"Received  the  sum  of  (300)  three  hundred  dollars  on  the 
within  note,  this  24th  day  of  December,  1870. 

A.  Mitchell. 

"Received  on  the  within  note  the  sum  of  thirteen  hundred 
dollars  ($1300),  this  February  15,  1872.         A.  Mitchell. 

"March  19,  1872,  received,  as  interest  on  the  within  note, 
the  sum  of  $200." 

The  only  defense  set  up  was  one  of  usury. 

The  cause  was  tried,  and  a  verdict  found,  on  the  15th  day 
of  February,  1875,  for  the  plaintiff,  for  $658.40,  from  the 
judgment  on  which  he  brings  this  appeal. 

The  evidence  as  to  the  usury  was  conflicting,  but,  taking  that 
on  the  part  of  the  defendants  as  proving  to  the  full  extent  of  all 
it  tends  to  prove,  it  presents  this  state  of  facts:  that,  on  Sep- 
tember 1,  1868,  three  of  the  defendants,  L.  P.  Lyman,  Alex. 
McClelland  and  Jno.  Reed,  being  in  the  mill  business  at  San- 
doval, 111.,  under  the  firm  name  of  Lyman,  McClelland  & 
Co.,  borrowed  from  the  plaintiff,  A.  Mitchell,  the  sum  of 
$3000,  for  one  year,  at  fifteen  per  cent  interest,  giving  there- 
for their  promissory  note,  as  follows: 
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U  |3000.  Centralia,  III.,  September  1,  1868. 

"  One  year  after  date,  we,  jointly  and  severally,  promise  to 
pay  to  the  order  of  A.  Mitchell  three  thousand  dollars,  with 
interest  at  ten  per  cent  per  annum;  value  received. 

Alex.  McClelland, 
Levi  P.  Lyman, 
John  \V.  Reed." 

The  extra  five  per  cent  interest  was  retained  out  of  the  sum 
loaned,  Lyman,  McClelland  &  Co.  actually  receiving  at  the 
time  only  $2850. 

This  note  was  secured  by  a  mortgage  on  their  mill  property. 
After  the  note  became  due,  another  agreement  was  entered  into 
between  the  parties,  that  Lyman,  McClelland  &  Co.  should 
pay  up  all  the  interest  on  the  note,  and  have  the  money  for 
another  year,  at  ten  per  cent  interest;  that  the  note  of  Sep- 
tember 1,  1868,  and  the  mortgage  on  the  mill  to  secure  it, 
should  be  given  up  and  cancelled,  and  that  a  new  note  should 
be  given  for  the  principal  money,  at  ten  per  cent  interest  only, 
with  personal  security.  That  arrangement  was  carried  out, 
and,  in  fulfillment  of  it.  the  note  in  suit  was  given  and  ac- 
cepted, with  Isaac  McClelland,  John  McClelland  and  John 
Woods  as  the  personal  security  upon  it. 

In  the  court  below,  there  was  no  interest  Avhatever  allowed 
upon  the  note  sued  on,  and  there  was  further  deducted  from 
it  all  the  interest  which  had  been  paid  upon  the  previous 
note  of  September  1,  1868. 

We  are  of  opinion  that  there  was  error  in  the  disallowance 
of  any  interest  upon  the  note  in  suit.  The  penalty,  under  our 
statute,  for  contracting  to  receive  a  greater  rate  of  interest 
than  ten  per  cent  per  annum  is  a  forfeiture  of  the  whole  of 
the  interest  so  contracted  to  be  received,  and  only  the  princi- 
pal sum  is  recoverable.  The  contract  sued  upon  is  unobjec- 
tionable as  being  one  to  pay  a  greater  rate  of  interest  than 
ten  per  cent  per  annum,  and  no  greater  rate  was  ever  paid 
under  it;  nor  do  we  perceive  that  it  had  mingled  in  it  any 
usurious  element.     The  contract  was  another  and   different 
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one  from  that  of  September  1,  1868.  That  was  a  contract,  on 
the  part  of  three  persons,  to  pay  $3000,  with  fifteen  per  cent 
interest,  with  mortgage  security  on  the  mill  property.  The 
contract  of  December  20,  1869,  was  one,  on  the-  part  of  six 
persons  (three  of  them  being  additional),  to  pay  the  $3000, 
with  only  ten  per  cent  interest,  and  that  the  first  note  and  the 
mortgage  security  should  be  given  up  and  cancelled,  which 
was  accordingly  done. 

The  latter  contract  was  made  by  different  persons,  in  part, 
for  the  payment  of  a  different  and  a  legal  .rate  of  interest,  and 
on  the  additional  and  further  consideration  of  the  cancellation 
of  the  mortgage  on  the  mill  property. 

We  can  not  see  that  the  last  note  is  infected  with  usury 
on  the  account  that  it  was  given  for  the  sum  of  $3000,  while 
the  amount  actually  received  by  the  borrowers  in  the  first 
instance,  on  September  1,  1868,  was  only  $2850,  and  not 
$3000. 

The  extra  five  per  cent  interest  was  paid  in  advance,  on 
September  1,  1868,  and  so  retained  out  of  the  sum  of  $3000 
borrowed,  and  the  note  given  for  $3000,  with  ten  per  cent 
interest.  Notwithstanding  $2850  only  was  actually  received, 
$3000  was  the  principal  sum  borrowed,  and  was  the  principal 
sum  due  at  the  end  of  the  year,  and  giving  a  new  note  for 
the  principal  sum  of  $3000  did  not  necessarily  have  embraced 
in  it  any  element  of  usury.  Had  the  loan  of  the  money  on 
September  1,  1868,  been  only  at  the  legal  rate  often  per  cent 
interest,  and  the  interest  paid  in  advance,  and  retained  out 
of  the  sum  loaned,  and  had  the  borrowers  received  but  $2700, 
and  given  their  note  for  $3000,  payable  in  one  year,  with  ten 
per  cent  interest  after  maturity,  the  transaction  would  have 
been  unexceptionable  as  regards  usury. 

The  statute  limits  the  rate  of  interest  to  ten  per  cent  per 
annum,  but  is  silent  in  regard  to  any  time  of  the  pavment  of 
the  interest,  whether  at  the  end  of  the  year  or  otherwise.  It 
was  said  by  Blackstone,  Justice,  in  Lloyd  v.  Williams,  2  \V. 
El.  792,  "that  interest  may  as  lawfully  be  received  before- 
34 — 77th  III. 
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hand  for  forbearing,  as  after  the  term  is  expired  for 'having  for- 
borne, and  it  shall  not  be  reckoned  as  merely  3  loan  of  the 
balance."  The  reservation  of  the  statutory  rate  of  interest, 
and  the  taking  of  the  same  in  advance  out  of  the  sum  loaned, 
is  not  usurious,  as  held  by  this  court.  This  was  expressly 
so  adjudged  in  McGill  et  at.  v.  Ware,  4  Scam.  21.  The  legal 
rate  of  interest  at  that  time  was  twelve  per  cent  per  annum, 
and  McGill,  on  the  first  day  of  June,  1833,  borrowed  of  Ware 
$2500,  for  five  years,  at  twelve  per  cent  interest  per  annum, 
payable  in  advance,  for  which  sum  he  executed  his  note,  pay- 
able, without  any  interest,  at  the  end  of  the  five  years. 
After  deducting  $300,  the  interest  on  $2500  for  one  year 
at  twelve  per  cent,  Ware  paid  McGill  $2200.  McGill.  at  the 
same  time,  also  executed  his  four  several  promissory  notes 
for  $300  each,  the  yearly  interest  on  $2500  at  twelve  per  cent, 
payable  severally  one  year  in  advance,  to-wit:  on  the  first  of 
June,  1834;  first  of  June.  1835;  first  of  June,  1836,  and  first 
of  June,  1837.  The  defense  of  usury  was  there  set  up,  but  the 
transaction  was  sustained.,  as  free  from  the  objection  of  usury. 

There  are  many  authorities  to  the  point,  that,  although  a 
contract  be,  in  its  inception,  usurious,  a  subsequent  agree- 
ment to  free  it  from  the  illegal  incident  shall  make  it  good. 
Barnes  v.  Hedley,  2  Taunt.  184;  Kilbourn  v.  Bradley,  3  Day, 
356;  DeWolfx.  Johnson,  10  Wheat.  367;  Postlethwait  V.  Gar- 
rett, 3  Monroe,  345;  Fowler  v.  Garrett,  3  J.  J.  Marsh.  681; 
Chadboume  v.  Watts,  10  Mass.  124;  Clark  v.  Phelps,  6  Mete. 
296;  Blydenburg  on  Usury,  91. 

But  although  the  usury  in  the  first  note  should  not  affect 
the  second  one,  to  the  disallowing  of  the  interest  which  it 
bears,  vet,  we  are  of  opinion  that  it  should  have  effect  to  the 
extent  that  there  should  be  a  deduction  from  the  second  note 
of  all  payments  of  interest  made,  before  it  was  entered  into, 
upon  the  first  note.  The  first  note  being  usurious,  no  inter- 
est whatever  was  recoverable  upon  it. 

This  court,  while  deciding  that  usurious  interest,  volunta- 
rily paid,  can  not  be  recovered  back,  holds,  still,  that,  so  long 
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as  any  part  of  the  debt  remains  unpaid,  the  debtor  may  insist 
upon  a  deduction  of  all  usurious  interest  paid,  therefrom. 
Hadden  v.  Innes  et  al.  24  111.  381;  Earwell  v.  Meyer  et  al.  35 
id.  42;  Saylor  v.  Daniels,  37  id.  331. 

We  think  that,  under  these  decisions,  for  the  purpose  of 
the  allowance  of  a  deduction  of  all  payments  of  interest  made 
upon  the  first  note,  the  original  loan  of  the  $3000  is  not  to  be 
considered  as  so  far  settled  and  paid  up  as  to  exclude  such 
deduction. 

The  views  expressed  sufficiently  dispose  of  the  instructions, 
which  were  not  in  harmony  therewith. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Walker:  I  am  unable  to  concur  in  the  rea- 
soning or  conclusion  announced  in  this  opinion. 


Zadok  French 

v. 

The  People  of  the  State  of  Illinois. 

1.  Exceptions — allowed  in  criminal  cases.  Exceptions  may  be  taken  in 
criminal  cases,  and  bills  of  exceptions  shall  be  signed  and  sealed  by  the 
judge  and  entered  of  record,  and  error  may  be  assigned  thereon  as  in 
civil  cases.  "    • 

2.  Appeal  in  criminal  cases.  But  no  provision  seems  to  be  made  for 
an  appeal  in  criminal  cases,  and  in  the  absence  of  anj'  statute  expressly 
allowing  it,  a  writ  of  error  is  the  only  mode  by  which  a  case  of  that  char- 
acter can  be  brought  to  this  court. 

3.  Same — waiver  of  objection.  On  appeal  to  this  court  in  a  criminal 
case,  if  there  should  be  an  appearance  or  joinder  in  error  by  the  people, 
it  might,  perhaps,  be  considered  as  pending  on  error,  and  be  taken  for 
decision. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;   the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 
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Mr.   E.  V.  Satterfield,  and  Mr.  C.  H.  Patton,  for  the 

appellant. 

Per  Curiam:  This  was  an  indictment  for  selling  spirit- 
uous liquors  in  a  less  quantity  than  one  gallon,  contrary  to 
the  form  of  the  statute.  On  the  trial,  defendant  was  found 
guilty  on  three  counts,  and  the  court  assessed  a  fine  against 
him  of  $10  and  costs  on  each  count.  Defendant  excepted  to 
the  judgment,  and  prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed  by  the  circuit  court.  His  exceptions  were 
preserved  in  a  bill  of  exceptions,  signed  and  sealed  by  the 
judge,  and  subsequently  an  appeal  bond  was  filed. 

Exceptions  may  be  taken  in  criminal  cases,  and  bills  of 
exceptions  shall  be  signed  and  sealed  by  the  judge,  and 
entered  of  record,  and  error  may  be  assigned  thereon  by  the 
defendant  the  same  as  in  civil  cases.  R.  S.  1874,  p.  411,  sec. 
437.  But  no  provision  seems  to  be  made  for  an  appeal,  and 
unless  there  is  some  statute  expressly  allowing  it,  no  appeal, 
it  is  apprehended,  will  lie.  A  writ  of  error  is  the  only  mode 
by  which  the  case  can  be  brought  before  this  court. 

The  people  are  not  bound  to  follow  the  appeal.  Had  there 
been  an  appearance  or  joinder  in  error  on  behalf  of  the  peo- 
ple, we  might,  perhaps,  treat  the  case  as  pending  on  error, 
and  take  it  for  decision,  but  there  has  been  neither  an  appear- 
ance nor  a  joinder  in  error,  and  hence  the  appeal  must  be 
dismissed. 

Appeal  dismissed. 
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Hezekiah  G.  Mason  et  al. 

V. 

The  City  of  Shawneetowk. 

1.  Constitutional  law — legality  of  vote  authorizing  the  issue  of  munici- 
pal bonds.  Where  a  city  was  authorized,  by  its  charter,  to  issue  its  bonds 
for  the.  purpose  of  constructing  a  levee,  but  the  charter  was  silent  as  to 
the  manner  of  the  exercise  of  this  power,  and  did  not  require  any  vote  of 
the  people  to  be  had,  as  a  condition  to  its  exercise,  and  the  cit}^  council 
was  empowered  to  make  all  ordinances  necessary  to  carry  out  the  various 
provisions  of  the  charter,  it  was  held,  that  a  vote  had  under  an  ordinance 
duly  passed,  upon  the  question  of  issuing  city  bonds  for  levee  purposes, 
prior  to  the  adoption  of  the  present  constitution,  must  be  regarded  as  had 
in  pursuance  of  laic,  within  the  meaning  of  the  proviso  to  section  12  of 
article  19  of  the  constitution,  and  that,  under  such  vote  taken  prior  to  the 
adoption  of  the  constitution,  the  city  was  authorized  to  issue  its  bonds, 
notwithstanding  it,  in  connection  with  prior  debts,  created  a  corporate 
indebtedness  exceeding  five  per  centum  on  the  value  of  the  taxable  prop- 
erty of  the  city. 

2.  Ordinance — has  the  effect  of  law.  Where  an  incorporated  city  or 
town  is  invested  by  the  legislature  with  power  to  pass  ordinances,  an 
ordinance  enacted  by  the  legislative  branch  of  the  corporation,  in  pursu- 
ance of  the  act  creating  the  corporation,  and  within  the  power  conferred, 
lias  the  force  and  effect  of  a  law  passed  by  the  legislature,  and  can  not 
be  regarded  otherwise  than  a  law  of,  and  within,  the  incorporation. 

3.  Municipal  corporation — powers,  how  exercised.  Where  a  city,  by 
its  charter,  is  authorized  to  make  all  ordinances  necessary  and  proper  for 
carrying  into  execution  the  powers  specified  in  the  net,  and  the  charter 
also  gives  a  power  to  issue  city  bonds  for  particular  purposes,  but  is  silent 
as  to  the  mode  or  manner,  in  which  the  power  shall  be  exercised,  the 
manner  of  its  exercise  will  be  in  t lie  discretion  of  the  city  council,  except 
that  it  must  be  done  under  an  ordinance  on  the  subject,  and  the  council 
may  provide  for  submitting  the  question  to  a  vote  of  the  people,  and  the 
election  will  be  legal. 

4.  Injunction — damages  on  dissolution.  Where  an  injunction  enjoin- 
ing a  city  from  the  collection  of  taxes  to  pay  interest  on  its  bonds,  is  dis- 
solved, the  city  will  be  entitled  to  reasonable  damages  in  defending  the 
suit;  and  the  fact  that  one  of  its  attorneys  was  personally  interested  in 
some  of  the  bonds,  will  not  deprive  the  city  of  its  right  to  damages  for 
the  wrongful  issue  of  the  injunction. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 
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Mr.  F.  M.  Youngblood,  for  the  appellants. 

Mr.  W.  L.  Halley,  and  jVJt.  R,  W.  Townshend,  for  the 

appellee. 

( 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Hezekiah  G.  Mason 
and  Willard  Mason,  in  the  circuit  court  of  Gallatin  county, 
against  the  city  of  Shawneetown  and  others,  to  enjoin  the 
city  and  its  officers  from  levying  and  collecting  any  taxes  for 
the  payment  of  either  interest  on  or  principal  of  certain  levee 
bonds  issued  by  the  city  of  Shawneetown. 

The  venue  of  the  cause  was  changed  to  Saline  county, 
where  a  hearing  was  had  upon  bill,  answers,  replication  and 
proofs,  and  a  decree  was  entered  dissolving  the  injunction 
and  dismissing  the  bill,  to  reverse  which  the  complainants 
bring  the  record  here  by  appeal. 

In  the  act  incorporating  the  city  of  Shawneetown  (Private 
Laws  of  1861,  page  272),  section  2  of  article  9  declares — 

"  Sec.  2.  It  shall  be  the  duty  of  the  city  council,  as  soon 
as  practicable  after  the  passage  and  adoption  of  this  act.  to 
proceed  and  make  arrangements  for  the  construction  of  a 
levee  that  will  so  far  surround  the  city,  of  a  sufficient  height 
and  breadth,  as  to  entirely  prevent  the  future  inundation  or 
overflow  of  said  city,  or  any  part  of  it,  from  the  waters  of 
the  Ohio  or  Wabash  rivers;  and  they  are  hereby  authorized 
and  empowered  to  borrow  money,  at  not  exceeding  one  per 
cent  a  month  interest,  and  to  pledge  the  revenue  of  the  city, 
together  with  the  revenue  and  taxes  mentioned  in  the  first 
section  of  this  article,  for  the  payment  of  said  money  and 
interest  thereon;  and  they  shall  issue  bonds,  to  secure  the 
payment  of  said  money,  with  full  specifications,  signed  by  the 
mayor  and  attested  by  the  city  clerk,  under  the  seal  of  the 
said  city." 

Section  3  authorizes  the  city  council  to  make  contracts  for 
the  construction  of  the  levee,  to  appoint  a  surveyor  to  lay  off 
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the  grounds  upon  which  the  levee  shall  be  constructed,  and 
authorizes  such  repairs  and  alterations  to  be  made  as  shall  be, 
deemed  proper. 

Section  2  of  article  6  gives  the  city  power  to  borrow  money 
and  pledge  the  revenue  of  the  city  for  the  payment  thereof, 
provided  that  no  sum  or  sums  of .  money  shall  be  borrowed 
at  a  greater  interest  than  ten  per  cent  per  annum,  for  ordi- 
nary purposes. 

Section  19,  article  10,  provides  that  no  money  shall  ever 
be  borrowed  by  the  city  council  unless  the  ordinance  therefor 
shall  first  be  submitted  and  voted  for  by  a  majority  of  the 
voters  voting  at  an  election  for  that  purpose,  except  for  con- 
structing or  repairing  a  levee. 

Section  22  of  article  6  declares  the  city  council  shall  have 
power  to  make  all  ordinances  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers  specified  in  the 
act,  so  that  such  ordinances  be  not  repugnant  to,  nor  incon- 
sistent with,  the  constitution  of  the  United  States  or  of  this 
State. 

In  pursuance  of  a  petition  presented  of  the  property  hold- 
ers of  the  city  of  Shawneetown,  at  the  regular  May  meeting, 
1870,  of  the  city  council,  an  ordinance  was  enacted  as  fol- 
lows: 

"  Be  it  ordained  by  the  city  council  of  the  city  of  Shaivneetouni , 
That  at  the  city  election  to  be  held  on  the  6th  day  of  June, 
1870,  there  shall  be  submitted  to  the  legal  voters  of  the  city 
the  following  proposition:  Shall  the  city  of  Shawneetown 
issue  bonds  to  an  amount  not  exceeding  $50,000,  to  be  due 
and  payable  in  twenty  years,  reserving  the  right  to  the  city 
to  pay  the  same  at  any  time  after  five  years,  with  interest, 
payable  semi-annually,  at  the  rate  of  not  more  than  ten  per 
cent,  to  be  applied  solely  to  the  construction  of  a  levee  that 
will  surround  the  city,  of  a  sufficient  height  and  breadth  to 
entirely  protect  the  city  from  further  inundation  and  over- 
flow, at  all  times;  the  work  on  said  levee  to  be  given  to  the 
lowest   responsible   bidder    for  the   same,   after  ample   publi- 
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cation  of  the  time  and  place  of  letting  the  contract.  All 
legal  voters  of  the  city  voting  on  this  proposition  shall  deposit 
a  ballot,  on  which  shall  be  written  or  printed,  Tor  Levee/ 
or,  'Against  Levee.'" 

Under  this  law  of  the  city,  an  election  was  held,  which 
resulted  in  favor  of  the  proposition  by  a  large  majority  of  the 
legal  votes  of  the  city. 

In  pursuance  of  the  vote  of  the  people  of  the  city,  and 
under  the  authority  of  the  charter,  the  city,  in  March  and 
April,  1872,  issued  and  sold  fifty  of  its  bonds,  known  as 
"levee  bonds,"  of  the  denomination  of  $1000  each. 

It  was  also  shown,  on  the  trial  of  the  cause,  that,  on  the  1st 
day  of  January,  1872,  the  city  delivered  it's  bonds  to  the  St. 
Louis  and  Southeastern  Railroad  Company,  to  the  amount  of 
$25,000. 

The  assessed  value  of  property  in  the  city,  for  State  and 
county  taxes,  for  the  year  1871,  was  $808,060. 

It  is  insisted  by  appellants  that,  in  1872,  the  city  could  not, 
under  article  19,  section  12  of  the  constitution,  become  in- 
debted, for  any  purpose,  in  an  amount  exceeding  five  per  cent 
of  its  taxable  property  as  assessed  for  State  and  county  taxes, 
and  that  all  bonds  issued  in  excess  of  $40,403  were  void. 

The  section  of  the  constitution  upon  which  appellants  rely 
declares — 

"No  county,  city,  township,  school  district  or  other  munici- 
pal corporation  shall  be  allowed  to  become  indebted,  in  any 
manner  or  for  any  purpose,  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  State  and  county  taxes  previous  to 
the  incurring  of  such  indebtedness." 

The  section,  however,  contains  a  proviso,  which  is  as  fol- 
lows: 

"This  section  shall  not  be  construed  to  prevent  any  county, 
city,  township,  school  district  or  other  municipal  corporation 
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from  issuing  their  bonds,  in  compliance  with  any  vote  of  the 
people  which  may  have  been  had  prior  to  the  adoption  of  this 
constitution,  in  pursuance  of  any  law  providing  therefor." 

The  question  to  be  determined  is,  whether  the  levee  bonds 
were  issued  in  compliance  with  a  vote  of  the  people  of  the 
municipal  corporation,  in  pursuance  of  a  law  providing  there- 
for. 

It  will  be  observed  that  the  provision  of  the  constitution 
which  authorizes  bonds  to  be  issued  in  compliance  with  a 
vote,  does  not  require  that  the  vote  shall  be  had  solely  under 
an  act  of  the  legislature  of  the  State.  The  language  used  in 
the  organic  act  is,   "in  pursuance  of  any  law." 

When  an  incorporated  town  or  city  has  been  invested  with 
power  to  pass  an  ordinance,  by  the  legislature,  for  the  govern- 
ment or  welfare  of  the  municipality,  an  ordinance  enacted 
bv  the  legislative  branch  of  the  corporation,  in  pursuance  of 
the  act  creating  the  corporation,  has  the  same  force  and  effect 
of  a  law  passed  by  the  legislature,  and  can  not  be  regarded 
otherwise  than  a  law  of,  and  within,  the  incorporation.  An 
ordinance  is  the  law  of  the   inhabitants  of  the   municipality. 

Bv  section  2  of  article  9  of  the  charter  of  the  city,  the  city 
council  was  empowered  to  borrow  money,  and  issue  bonds  to 
secure  the  payment,  for  the  construction  of  the  levee,  but  the 
charter  is  silent  in  regard  to  the  manner  in  which  the  power 
given  to  the  city  to  act,  in  this  particular,  shall  be  exercised; 
but  bv  section  22  of  article  6,  the  city  council  is  given  power 
to  make  all  ordinances  necessary  to  carry  out  the  various  pro- 
visions of  the  charter. 

While  the  charter  nowhere  directly  requires  a  vote  of  the 
people  to  authorize  an  issue  of  bonds,  yet,  where  the  manner 
in  which  the  power  is  to  be  exercised  is  left  in  the  discretion 
of  the  citv  council,  with  general  power  to  act  by  and  through 
ordinances,  we  are  aware  of  no  better  or  more  judicious  man- 
ner in  which  the  city  council  could  proceed  to  exercise  the 
powers  given  them  by  the  charter,  than  to  enact  an  ordinance 
submitting  the  question  to  a  vote  of  the  people  of  the  incor- 
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poration,  for  their  adoption  or  rejection.  Neither  the  ordi- 
nance nor  the  vote  under  it  was  in  conflict  with  the  charter 
of  the  city. 

The  city  council  did  not  assume  to  act  under  the  authority 
given  in  the  charter,  without  a  vote  of  the  people  of  the  in- 
corporation. The  bonds  issued  show  upon  their  face  that 
they  were  issued  in  pursuance  of  a  majority  of  the  votes  cast 
at  an  election  legally  held  in  the  city,  pursuant  to  law.  on  the 
(Ith  day  of  June,  1870. 

We  are,  therefore,  of  opinion  that  the  ordinance  adopted 
submitting  the  question  whether  $09,000  of  bonds  of  the  city 
should  be  issued  for  the  purpose  of  constructing  a  levee,  was 
a  law  within  the  meaning  of  the  constitution,  and  that  the 
bonds  which  were  subsequently  issued  and  sold,  were  issued 
in  compliance  with  a  vote  of  the  people  of  the  municipality, 
in  pursuance  of  a  law  providing  therefdr. 

The  court,  in  dissolving  the  injunction,  assessed  the  dam- 
ages sustained  by  the  city  at  $200.  In  this,  we  perceive  no 
error.  It  appears,  from  the  testimony,  that  the  city  employed 
Mr.  Townshend,  an  attorney,  to  assist  the  city  attorney  in  de- 
fendino-  the  suit.  The  evidence  further  shows  that  his  ser- 
vices were  worth  from  $200  to  $500.  The  amount  assessed 
bv  the  court  was  reasonable. 

If  it  be  true,  as  insisted  by  appellants,  that  the  attorney 
was  personally  interested  in  some  of  the  bonds,  that  fact  could 
not  deprive  the  city  of  the  right  to  be  compensated  in  dam- 
ages, under  the  statute,  for  the  wrongful  issue  of  the  injunc- 
tion by  appellants. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Town  of  Lebanon  etal. 

V. 

The  Ohio  and  Mississippi  Railway  Company. 

1.  Taxation— #  valuation  essential  to  support  a  levy.  It  is  indispen- 
sable, to  support  a  levy  or  assessment  of  taxes,  that  there  be  a  valua- 
tion of  the  property. 

2  Same — constitutional  limitation  on  taxing  power.  The  provision  of 
the  constitution  of  1848,  that  all  taxes  shall  be  levied  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value 
of  his  or  its  property  within  the  limits  of  the  authority  imposing  the  fax, 
is  a  limitation  upon  the  General  Assembly,  as  well  as  the  taxing-  power 
of  corporate  authorities. 

3.  Same — extending  back  taxes  on  future  assessment.  The  levy  of  corpo- 
rate taxes  for  the  years  1864  to  1869,  inclusive,  can  not  be  extended  upon  the 
valuation  for  the  year  1870,  but  must  be  extended  upon  the  assessment 
for  the  several  years  for  which  the  levies  were  made.  The  curative  act 
of  1853  does  not  apply  in  such  a  case. 

4.  Chancery  jurisdiction — to  restrain  collection  of  taxes.  A  court  of 
equity  has  jurisdiction  to  restrain  the  collection  of  taxes  where  they  have 
been  levied  without  any  authority  of  law,  or  where  they  have  been 
assessed  upon  property  not  subject  to  taxation.  If  back  taxes  are  extended 
upon  the  assessment  of  the  current  year,  they  will  be  without  warrant  of 
law,  and  their  collection  may  be  enjoined  in  equity. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snydlr,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  Ohio  and  Mississippi 
Railway  Company  against  the  town  of  Lebanon,  J.  W.  Hughes, 
sheriff  and  collector,  and  school  districts  jS^os.  3,  4,  6  and  7, 
in  township  2  north,  range  6  west,  to  restrain  the  collection 
of  certain  back  taxes  levied  by  said  town  and  school  districts 
upon  the  property  of  the  complainant. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  facts  of  the  case  to  an  understanding  of  the  points  decided. 
The  court  below  granted  the  relief  sought,  and  the  defendants 
appealed. 
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Mr.  Jehu  Baker,  and  Mr.  H.  H.  Horner,  for  the  appel- 
lants. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

In  the  latter  part  of  the  year  1870,  the  county  clerk  of 
St.  Clair  county  extended  on  the  tax  books  of  that  county 
for  that  year,  below  the  name  of  the  Ohio  and  Mississippi 
Railway  Company,  and  against  its  property  denominated  and 
described  as  "right  of  way/'7  a  tax,  amounting  in  the  aggre- 
gate to  $3136.50,  purporting  to  be  arrearage  or  back  tax  on 
the  property  of  the  railroad  company  for  the  years  1864  to 
1869,  both  years  inclusive,  in  favor  of  certain  school  districts 
and  the  town  of  Lebanon.  Although  the  property  is  described 
as  the  "  right  of  way/'  it  is  understood  the  property  in  fact 
consists  of  all  the  property  the  company  had  in  the  county, 
including  the  rolling  stock,  and  perhaps  all  personal  property. 

The  collector  of  taxes  for  the  county  had  levied  upon  a 
locomotive  engine,  and  was  about  to  expose  it  to  sale  to  make 
the  amount  of  taxes  so  levied,  when  it  was  replevied  by  the 
railroad  company.  That  suit  seems  to  have  been  dismissed 
because  it  was  understood  the  question  of  the  validity  of  the 
taxes  could  not  be  litigated  in  an  action  of  replevin.  This 
bill  was.  then  filed  to  enjoin  the  collection  of  the  taxes.  The 
circuit  court  decreed  relief,  and  that  decision  is  now  assigned 
for  error. 

Many  questions,  presenting  great  difficulty,  have  been  elab- 
orately argued,  but,  in  the  view  we  have  taken,  it  Will  not  be 
necessary  to  consider  all  of  them.  The  decision  may  be 
rested  on  a  single  point. 

It  is  contested  whether  the  proof  offered  shows  any  levy 
of  taxes  was  in  fact  directed  to  be  made  by  the  proper 
authorities  of  the  school  districts  and  the  town  of  Lebanon, 
in  the  several  years  for  which  the  present  tax  was  extended; 
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but,  assuming  that  fact  to  have  been  proven  by  competent 
evidence,  a  graver  question  arises,  viz  :  had  the  county  clerk 
any  authority,  under  the  law,  to  extend  a  tax  directed  to  be 
levied  by  local  corporate  authorities  in  the  previous  years 
1864  to  1869,  inclusive,  upon  the  assessment  of  valuation 
made  for  the  year  1870  ? 

The  general  law  in  force  during  the  vears  the  several  taxes 
were  directed  to  be  levied,  required  that  all  property  should 
be  assessed  annually.  Specific  directions  were  given  as  to 
the  manner  of  assessing  property  belonging  to  railroad  cor- 
porations. Provisions  were  made  for  annual  assessments. 
The  basis  of  a  levy  for  all  taxes  was,  of  course,  the  annual 
assessments  or  valuations. 

The  valuations  were  annually  made  as  required  bv  law, 
but  no  tax  was  extended  on  the  several  assessments  from 
1864  to  1869,  inclusive,  but  the  extension  was  made  upon  the 
valuation  of  a  subsequent  year.  Confessedly  this  was  irregu- 
lar, for  there  is  no  law  that  expressly  authorizes  the  county 
clerk  to  extend  a  tax  directed  to  be  levied  for  one  year,  upon 
the  assessment  for  the  next,  or  any  subsequent  year. 

It  is  indispensable  there  must  be  a  valuation  to  support 
every  levy  or  assessment  of  taxes.  If  no  other  reason  existed, 
it  is  sufficient  the  law  has  made  it  imperative.  But  the 
reason  is  obvious.  In  no  other  way  could  each  person  or 
corporation  be  made  to  pay  a  tax  according  to  value  on  his 
or  its  property.  The  constitution  of  1848  declares,  all  taxes 
shall  be  levied  by  valuation,  so  that  every  person  and  corpo- 
ration shall  pay  a  tax  in  proportion  to  the  value  of  his  or  her 
property  within  the  limits  of  the  authority  imposing  the  tax, 
such  valuation  to  be  ascertained  by  some  person  or  persons 
to  be  elected  or  appointed  in  such  manner  as  the  General 
Assembly  shall  direct.  Sections  2  and  5,  art.  9,  Const.  1848. 
This  provision  of  the  constitution  could  not  be  disregarded 
in  the  levy  of  any  tax  by  any  corporate  authorities,  and  it  was 
regarded  as  a  limitation  even  on  the  power  of  the  General 
Assembly.     Harward  v.  St,  Clair  Drainage  Co.  51  111.  130. 
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It  will  be  observed,  the  taxes  sought  to  be  collected  had 
been  levied  for  the  years  1864  to  1869,  inclusive,  but  the 
extension  of  the  taxes  upon  the  tax-books  was  made  on  the 
basis  of  the  county  valuation  or  assessment  made  for  the 
year  1870.  This  'is  without  authority  of  law.  It  was,  in 
effect,  to  extend  a  tax  against  a  party  where  no  valuation  of 
his  property  had  been  made.  As  we  have  seen,  there  had 
been  no  tax  extended  on  the  valuations  made  of  the  property 
of  the  railroad  company  for  any  of  the  years  for  which  it  is 
insisted  the  tax  had  been  directed  to  be  levied.  We  are 
aware  of  no  law  that  authorizes  the  clerk  to  extend  the  tax 
on  the  valuation  for  any  future  year.  Sustaining  these  views 
of  the  law  are  the  following  ca§es:  Graves  w  Bruen,  11  111. 
431 ;  Billings  v.  Detten,  15  111.  218  ;  Thurston  v.  Little,  3  Mass. 
429;    Grangers  v.  Power,  2  Pick.  392. 

The  curative  act  of  1853,  to  which  reference  has  been 
made,  confers  no  authority  on  the  county  clerk  to  extend  this 
tax  upon  the  valuation  of  1870.  It  is  no  such  irregularity 
as  that  statute  aids.  There  is  here  no  informality  in  making 
the  assessment  or  tax  lists,  nor  any  delay  in  completing  them 
within  the  time  fixed  by  law;  but  the  vice  consists  in  the 
extension  of  a  tax  said  to  have  been  levied  for  certain  years, 
not  upon  any  valuation  for  those  years,  but,  as  we  have  seen, 
upon  the  valuation  of  a  subsequent  year,  which  is  in  no  man- 
ner aided  by  the  curative  law.  The  fact  the  valuation  for 
1870  may  have  been  really  less  than  the  valuations  in  any 
of  the  years  from  1864  to  1869,  inclusive,  does  not  change 
the  principle.  If  the  act  of  the  clerk  in  extending"  this  tax 
against  the  property  of  the  railroad  company  could  be  justi- 
fied at  all,  it  would  be  just  as  legal  had  the  valuation  been 
higher.  It  is  invalid  because  there  is  no  law  that  author- 
izes  it. 

Hence,  it  follows/there  being  a  total  want  of  authority  in 
the  county  clerk  to  extend  this  tax  against  the  property  of 
the  railroad  company  on  the  valuation  of  1870,  equity  has 
jurisdiction  to  restrain  its  collection.     The  principle  of  all 
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the  cases  in  this  court  on  .this  subject  is.  that  a  Court  of 
chancery  has  jurisdiction,  and,  when  invoked,  will  assume  to 
exercise  it  in  all  cases  where  the  tax  has  been  levied  without 
any  authority  of  law,  or  where  it  has  been  assessed  on  prop- 
erty not  subject  to  taxation. 

The    case  at  bar   falls   within    the   rule   declared,   and    the 
decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


William  G.  Kase,  Admr. 

v. 

Sarah  Paintee. 

Mauried  woman — right  to  recover  for  her  earnings.  A  married  woman 
may"  recover  in  her  own  name  for  her  services  rendered  since  the  passage 
of  the  act  of  1869,  giving  her  earnings  to  her,  but  not  for  services  rendered 
before  that  law  took  effect. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  > 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  claim  filed  by  Sarah  Painter  against  the  estate 
of  Ruth  McLaughlin,  deceased,  for  services  rendered  the  de- 
ceased both  prior  to  and  since  the  act  of  1869,  giving  married 
women  their  earnings.  The  claim  was  originally  filed  in  the 
county  court,  and  taken  by  appeal  to  the  circuit  court.  The 
claimant  was  a  married  woman. 

In  the  circuit  court,  the  claimant,  by  leave  of  court,  filed 
the  following  amended  account: 

Estate  of  Ruth  McLaughlin, 

To  Sarah  Painter,  Dr. 

For  housework    and    housekeeping    for    deceased 

during  1868  and  1869,  at  $250  per  annum...  $500.00 
Nursing  and  constant  attention  during  sickness  to 

time  of  death,  from  March  15,  1870,  to  June  6, 

1871,  64  weeks,  at  $20  per  week 1280.00 


544  Kase,  Admr!  v.  Painter.  [June  T. 

Opinion  of  the  Court. 

For  food   and  board  furnished  during  last  named 

period $160.00 

For  cleaning  house  after  death,  and  taking  care  of 
furniture  after  death,  to  day  of  administrator's 
sale 42.00 

Total  due $1982.00 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  claimant  for  $1056.  and  costs,  from  which  judg- 
ment the  administrator  of  the  estate  prosecutes  this  writ  of 
error. 

Mr.  William  G.  Kase,  and  Messrs.  \Yilderman  &  Ham- 
ill,  for  the  plaintiff  in  error., 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendant  in  error. 
Mr.  Justice  JBreese  delivered  the  opinion  of  the  Court: 

There  is  but  a  single  point  of  law  raised  on  this  record, 
and  that  is,  as  to  the  services  claimed  to  have  been  rendered 
prior  to  1869.  In  that  year  a  law  was  passed  by  the  General 
Assembly  giving  the  earnings  of  a  wife  to  the  wife.  The 
plaintiff  in  this  action  was  a  married  woman  at  the  time  the 
services  were  rendered  to  the  deceased  in  1869,  but.  elimina- 
ting from  the  amount  claimed  these  earnings,  there  is  proof 
sufficient  to  sustain  the  verdict,  as  rendered. 

It  is  uro;ed,  the  verdict  is  contrary  to  the  evidence.  AYe 
can  not  sav  this.  There  was  conflicting  testimony,  and  we 
can  not  sav  the  jury  erred  in  settling  the  matter  as  they  did. 
Thev  had  a  better  opportunity  to  judge  of  the  testimony  than 
we  can  have.  There  is  no  doubt  plaintiff  rendered  important 
services  to  this  feeble  old  lady,  and  should  have  reasonable 
compensation  therefor.  The  jury  have  thought  the  amount 
they  have  allowed  was  reasonable,  under  the  evidence,  and 
we  can  not  say  they  have  so  erred  as  to  justify  the  interfer- 
ence of  this  court. 

The  judgment  is  affirmed.  T   7  ,     „        -, 

J      e  Judgment  affirmed. 


1875.]  Cox  v.  Cunningham.  5-15 

Syllabus. 


Fbedeeick  C.  Cox 

v. 

Catiiaeine  Cunningham. 

1.  Landloed  and  tenant — one  entering  under  tenant  has  no  better 
rights.  If  a  tenant  underlets  or  puts  another  in  possession  of  the  demised 
premises,  he  will  confer  no  better  or  higher  rights  than  he  himself  holds, 
and  the  person  entering  under  him  will  be  liable  to  be  dispossessed  by 
the  landlord  by  forcible  detainer  the  same  as  the  first  tenant,  had  he  re- 
mained in  possession. 

2.  Same — effect  of  attornment  by  tenant  to  another,  on  landlord' 's  rights. 
If  a  tenant  attorns  to,  or  receives  a  lease  from,  a  third  party,  it  will  in 
nowise  affect  the  landlord's  rights,  or  deprive  him  of  any  of  his  remedies. 

3.  Foecible  detainee— &y  landlord  against  party  to  whom  his  tenant 
attorns  and  surrenders  possession.  If  a  tenant  should  attorn  to  another, 
and  is  turned  out  of  possession  by  forcible  detainer  by  the  person  to 
whom  he  attorns,  the  first  lessor  can  maintain  the  same  action  against  the 
second  landlord.  The  latter,  in  such  case,  can  occupy  no  better  position 
than  the  tenant  under  the  first  lease. 

4.  Attoenment — sufficiency  of  proof  to  show.  Where  a  tenant  went  into 
possession  under  a  lease,  and  another  person  brought  ejectment  to  try  the 
title,  and  claimed  to  be  the  owner,  and  entitled  to  the  rents,  a  mere  prom, 
ise  to  pay  rents  to  the  latter  person,  which  is  not  accepted,  without  agree- 
ing to  hold  under  such  claimant,  and  without  any  agreement  on  the  part 
of  the  claimant  that  he  may  hold  the  premises  until  the  title  was  settled, 
or  any  contract  to  pay  future  rents,  will  not  be  sufficient  to  show  an  attorn- 
ment. 

5.  Same— froof  must  be  clear  and  satisfactory.  Where  a  tenant  of  one 
person  is  in  possession,  to  create  the  relation  of  landlord  and  tenant  be- 
tween him  and  another  person,  the  evidence  must  be  reasonabh'  satisfac- 
torjr,  and  it  will  not  be  inferred  from  slight  circumstances. 

6.  Foecible  entey  and  detainee — possession  necessary,  to  maintain. 
Where  a  party  has  been  in  the  possession  of  land  for  several  years,  and 
an  adverse  claimant  enters  and  locks  the  barn  and  gate,  plows  and  plants 
the  same,  which  the  other  party  does  not  acquiesce  in,  but  resumes  his 
possession,  and  leases  the  same  to  a  tenant,  the  acts  of  the  adverse  claim- 
ant will  not  be  such  a  possession,  unless  justified  by  title,  as  will  enable 
him  to  maintain  forcible  entry  and  detainer  against  the  tenant. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county:  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 
35 — 77th  III. 
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Mr.  L.  H.  Hite,  and  Mr.  M.  Millard,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court* 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
in  the  St.  Clair  circuit  court,  for  the  recovery  of  two  lots, 
being  a  part  of  the  sub-division  of  a  lot  in  Cahokia  common, 
in  St.  Clair  county,  in  this  State.  The  plaint  charged  that 
appellant  unlawfully  withheld  the  possession  of  the  same 
from  appellee.  The  defendant  filed  a  plea  of  not  guilty.  A. 
trial  was  had  before  the  court  and  a  jury,  resulting  in  a  ver- 
dict in  favor  of  plaintiff,  and,  after  overruling  a  motion  for  a 
new  trial,  the  court  rendered  judgment  on  the  verdict,  and 
awarded  a  writ  of  restitution,  and  from  that  judgment  de- 
fendant appeals  to  this  court. 

We  think  that  the  evidence  clearly  shows  that  Gallagher 
leased  the  premises  to  appellant  by  a  verbal  lease.  This,  we 
think,  can  not  be  successfully  controverted,  and  it  is  equally 
clear  that  he  entered  into  possession  under  that  lease.  It  does 
not  appear,  nor  is  it  claimed,  that  the  lease  was  ever  canceled 
or  abandoned  by  the  parties;  nor  is  it  proved  or  claimed  that 
appellant  ever  abandoned  the  premises,  or  that  he  disclaimed 
holding  under  the  lease  from  Gallagher,  but  it  is  claimed  that 
he  attorned  to  or  recognized  appellee  as  his  landlord,  and  hence 
became  her  tenant,  and  liable  to  her  precisely  as  though  he 
had  not  leased  from  Gallagher,  but  had  from  appellee  before 
entering  into  possession  in  the  first  place. 

Having  leased  from  Gallagher,  and  entered  under  him, 
had  appellant  the  power  to  so  contract  with  appellee  as  to 
affect  Gallagher's  possession,  without  first  having  surrendered 
the  possession  to  his  landlord  ?  All  know  that,  had  appellant 
underlet,  or  put  another  in  possession,  Gallagher  could 
have  maintained  an  action  against  such  under-tenant  and 
occupant,  and  recovered  the  possession.  Appellant  could 
have  conferred  on  no  one  any  higher  or  better  rights  than  he 
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held.  Anyone  entering  under  him  would  have  held  precisely 
as  he  did,  and  would  be  liable  to  be  dispossessed  by  the  land- 
lord by  forcible  entry  and  detainer,  as  would  the  tenant,  had 
he  remained  in  possession  until  the  expiration  of  the  term. 
Ballance  v.  Fortier,  3  Gilm.  291. 

Even  if  appellant  did  attorn  to  or  receive  a  verbal  lease 
from  appellee,  that  would  in  nowise  affect  Gallagher's  rights. 
His  tenant  could  not  give  away  or  barter  off  his  rights,  or 
aifect  his  interest,  by  underletting,  or  receiving  a  lease  from 
another,  until  he  fully  restored  possession  to  his  landlord. 
But  a  tenant  may,  no  doubt,  complicate  his  own  rights  by 
taking  leases  for  the  same  property  for  the  same  time,  from 
different  persons.  He  may  thereby  estop  himself  from  deny- 
ing the  title  of  either  landlord.  If,  however,  he  were  to  take 
the  lease  for  the  shorter  term  from  his  second  landlord,  and 
was  to  be  turned  out  by  forcible  detainer,  according  to  the 
case  of  Ballance  v.  Fortier,  supra,  the  first  lessor  could  main- 
tain such  an  action  against  his  second  landlord,  who  could  not 
occupy  a  better  position  than  the  tenant  of  the  person  making 
the  longer  lease. 

Did  appellant,  after  leasing  from  Gallagher,  receive  a  lease 
from  appellee?  The  evidence  is  somewhat  conflicting,  but, 
when  fully  considered,  we  think  it  does  not  sustain  the  find- 
ing. The  witness,  Short,  testified  that  appellant  called  on 
him  to  rent  the  premises,  but  he  referred  him  to  appellee. 
She  says  he  did  not  see  her,  but  she  found  him  in  possession, 
and  turned  his  horses  out  of  the  inclosure.  And  appellant 
swore  that  he  rented  the  property  of,  and  entered  under,  Galla- 
gher. This,  then,  renders  it  manifest  that  appellant  did  not 
lease  the  premises  before  he  entered,  from  appellee,  nor  did 
he  enter  into  possession  under  her.  On  this  question  there 
would  seem  to  be  no  doubt. 

Did,  then,  appellant,  after  he  leased  from  Gallagher,  and 
had  entered  into  possession,  lease  the  premises  from  appellee, 
or  did  he  attorn  to  her, or  do  any  act  that  created  the  relation 
of  landlord  and  tenant  between  them,  or  to  render  his  pos- 
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session  her's?  Short  testified  that,  afterwards,  at  his  house, 
appellant  offered  to  pay  the  rent  to  appellee,  but  she  declined 
to  receive  it  until  it  was  settled  who  owned  the  title.  Appel- 
lee says,  when  she  ordered  appellant  to  leave,  when  she  first 
found  him  in  possession,  he  refused  to  give  her  possession,  and 
refused  to  agree  to  pay  her  the  rent,  but  said  he  would  pay  it 
to  the  person  entitled  to  receive  it.  She  further  testified  that, 
afterwards,  at  Short's,  appellant  said  to  her,  "I  have  found 
out  that  you  are  the  right  owner;  the  rent  is  ready  for  you  at 
any  time;"  but  she  declined  to  receive  it  until  the  title  was 
settled.  This,  appellant  denies  most  positively.  But  even 
conceding  this  to  be  true,  it  falls  far  short  of  constituting  a 
lease  or  an  attornment.^  He  by  no  means  agreed  to  hold 
under  her.  She  says  there  was  no  agreement  that  he  should 
hold  until  the  title  was  settled  by  the  ejectment  suit  then 
pending.  Nor  does  it  appear  that  there  was  any  agreement 
that  he  should  hold  under  her  or  pay  to  her  any  future  accru- 
ing rent.  He  says  she  told  him  not  to  pay  the  rent  to  Galla- 
gher, and  he  had  not  paid  it.  He  says  it  was  agreed  between 
him,  her  and  Gallagher  that  he  was  to  pay  the  rent  to  the 
owner  and  they  were  to  wait  until  the  suit  was  decided.  This 
seems  to  be  the  most  probable  version  of  the  matter. 

But  were  all  appellee's  claim  conceded,  still  it  only  amounts 
to  an  opinion  on  the  part  of  appellant.  Where  a  tenant  of 
one  person  is  in  possession,  to  create  the  relation  of  landlord 
and  tenant  between  him  and  another  person,  the  evidence 
should  be  at  least  reasonably  satisfactory — not  inferred  from 
slight  circumstances.  It  is  wholly  unlike  a  person  in  pos- 
session as  an  intruder  or  wrongdoer,  who  admits  another  to 
be  the  owner,  and  agrees  to  pay  rent  for  the  time  occupied, 
as  the  presumption  in  such  a  case  is,  that  the  occupant  is 
willing  to  act  justly,  and  pay  rent.  But  not  so  with  a  person 
having  a  lease,  and  bound  to  pay  rent.  There  can  be  no  pre- 
sumption that  he  is  willing  to  pay  full  rent  to  two  different 
persons.     On  the  contrary,  the  presumption  is  the  other  way. 
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It  is,  however,  urged  that  appellee  had  a  prior  possession. 
It  appears  that,  about  two  years  before  appellant  went  into 
possession,  appellee  put  locks  on  the  gate  and  barn  door,  and 
locked  them,  and  had  the  lot  plowed,  and  planted  in  corn,  but 
Gallagher  entered  and  had  it,  with  the  weeds,  cut  down.  The 
brother  of  Gallagher  testified  that  he  rented  the  premises,  for 
his  brother,  to  a  man  from  Clinton  county,  who  occupied  it  for 
six  the  months  next  preceding  the  time  when  appellant  went 
into  possession.  This  is  not  contradicted  by  any  evidence  in 
the  record.  And  it  appears  that  Gallagher  had  been  in  pos- 
session for  about  twenty  years  before  this  suit  w7as  brought: 
that  this  possession  was  uninterrupted,  unless  the  locking  the 
barn  door  and  gate,  and  the  plowing  up  the  lot  and  planting 
corn  on  it,  amounted  to  possession.  They  were  acts  of  tres- 
pass, unless  justified  by  title,  but  can  not  be  held,  under  the 
circumstances,  to  have  been  such  possession  as  authorizes  a 
recovery  in  forcible  detainer  against  a  person  having  such 
long,  open,  visible,  notorious  and  uninterrupted  possession  as 
Gallagher  has  shown. 

Even  if  this  action  can  be  maintained  by  a  person  who  had 
previously  sued  in  ejectment  to  recover  the  same  land,  whilst 
that  suit  is  pending,  appellee  has  failed  to  make  out  a  case, 
and  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Geoege  Rice 

v. 

David  Brown. 

1.  Forcible  detainer — in  case  of  sale  under  trust  deed.  An  action  of 
forcible  detainer  lies  against  a  party  in  possession  of  land  under  the 
grantor  in  a  deed  of  trust,  by  the  purchaser  at  the  trustee's  sale,  and  a 
demand  of  possession  upon  such  occupant  will  be  sufficient. 

2.  Trust  deed — whether  sale  is  to  be  regarded  as  made  under,  or  under  de- 
cree of  court.     In  a  proceeding  in  equity  to  appoint  a  trustee  to  execute 
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the  power  of  sale  in  a  trust  deed,  where  the  decree  finds  the  amount  due 
and  appoints  a  trustee  to  sell,  the  sale  will  not  be  regarded  as  made  under 
a  decree  of  foreclosure,  but  under  the  trust  deed. 

3.  Same — validity  of  decree  appointing  new  trustee,  in  a  collateral  pro- 
ceeding. Any  defect  of  parties  in  a  bill  in  equity  for  the  appointment  of 
a  new  trustee  in  the  place  of  one  deceased,  to  execute  a  power  of  sale  in 
a  trust  deed,  amounts  only  to  error,  and  can  not  be  taken  advantage  of  in 
a  collateral  proceeding. 

4.  Same— -as  to  the  place  of  sale.  If  one  deed  of  trust  requires  the  prop- 
erty  to  be  sold  at  A,  and  subsequent  trust  deeds,  upon  the  same  property, 
requires  the  sale  to  be  at  B,  a  sale  by  a  trustee  appointed  by  the  court  to 
execute  the  trusts,  made  at  B,when  the  proceeds  of  the  sale  do  not  amount  to 
more  than  the  debt  secured  by  the  subsequent  ones,  will  be  good  and  valid. 

5.  Trustee — right  to  sue  in  his  name  for  pot session  of  property.  Where 
land  sold  under  deeds  of  trust  is  conveyed  to  an  administrator  in  trust  for 
the  heirs  of  his  intestate,  the  debts  secured  belonging  to  the  estate,  the  ad- 
ministrator ma3r  maintain  forcible  detainer,  in  his  name,  against  one  with- 
holding the  possession.  The  defendant  in  such  suit  can  not  be  heard  to 
insist  that  the  suit  should  be  in  the  names  of  the  heirs. 

6.  Forcible  detainer — variance  as  to  defendants  possession.  The  de- 
fendant in  an  action  of  forcible  detainer  for  a  tract  of  land  can  not  defeat 
the  same  by  proof  that  he  was  in  possession  of  only  the  house  and  gar- 
den situated  on  the  tract. 

7.  Deed  op  trust — as  to  notice  of  sale.  Where  a  deed  of  trust  required 
notice  of  any  sale  thereunder  to  be  posted  in  four  of  the  most  public 
places  in  the  county,  and  two  of  the  notices  were  posted  at  different  places 
in  the  same  town,  which  it  was  insisted  vitiated  the  sale :  Held,  that,  even 
if  the  objection  was  well  taken,  it  could  o\Wj  be  availed  of  in  equity  to 
set  aside  the  sale,  and  could  not  be  availed  of  in  an  action  at  law. 

8.  Instructions — errors  in,  that  work  no  harm.  Even  if  an  instruction 
is  technically  defective,  yet,  where  it  can  be  seen  that  it  worked  no  harm, 
it  will  afford  no  ground  of  reversal. 

Appeal,  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  appellant. 

Messrs.  Bryan  &  Kagy,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  appellee  against  the  appellant,  before  a  justice  of  the  peace, 


1875.]  Rice  v.  Brown.  551 

Opinion  of  the  Court. 

and  taken  by  appeal  to  the  circuit  court,  where  the  defendant 
was  found  guilty,  and,  from  the  judgment  rendered,  he  brings 
this  appeal. 

The  action  was  brought  under  the  sixth  clause  of  the  sec- 
ond section  of  the  Forcible  Entry  and  Detainer  Act,  Rev. 
Stat.  1874,  p.  535,  giving  such  action  where  land  has  been 
sold  under1  the  judgment  or  decree  of  any  court  in  this  State, 
or  by  virtue  of  any  sale  made  under  any  power  of  sale  in  any 
mortgage  or  deed  of  trust  contained,  and  the  party  to  the 
judgment  or  decree,  or  to  the  mortgage  or  deed  of  trust,  after 
the  expiration  of  the  time  of  redemption,  when  redemption 
is  allowed  by  law,  refuses  or  neglects  to  surrender  possession 
thereof  after  demand  in  writing  by  the  person  entitled  thereto. 

The  principal  facts  are:  Urial  Mills,  being  indebted  to 
one  Brewster  upon  a  promissory  note,  executed,  together  with 
his  wife,  Adaline  Mills,  a  trust  deed  of  the  premises  in  con- 
troversy to  one  James  H.  Comfort,  as  trustee,  to  secure  the 
payment  of  the  note,  with  power,  in  case  of  default  of  pay- 
ment, to  sell  the  premises,  after  certain  notice,  at  the  door  of 
the  court  house  in  the  city  of  St.  Louis,  Missouri.  Samuel 
W.  Brown  became  the  owner  of  this  note  and  trust  deed  by 
assignment  thereof  to  him. 

Urial  Mills,  being  indebted  to  said  Brown  by  three  other 
promissory  notes,  subsequently,  together  with  his  wife,  Ada- 
line  Mills,  executed  to  Brown  three  other  trust  deeds  of 
the  same  premises,  to  secure  the  payment  of  the  last  named 
notes,  with  power  to  Brown,  in  case  of  default  of  payment, 
to  sell  the  lands  for  their  payment,  at  the  south  door  of  the 
court  house,  in  Salem,  in  Marion  county,  this  State.  The 
lands  were  situate  in  that  countv.  Samuel  W.  Brown  having: 
departed  this  life,  and  all  the  indebtedness  having  become 
due,  David  Brown,  the  administrator  of  the  estate  of  Samuel 
W.  Brown,  tiled  a  bill  in  chancery  in  the  Marion  circuit  court, 
to  have  another  trustee  substituted  to  execute  the  trusts  of 
the- several  trust  deeds;  and,  at  the  February  term.  1874,  of 
said   court,  a    decree   was    made   finding  the   amount  of  the 
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indebtedness  then  due  to  be  $5,396,  and  appointing  John  B. 
Kagy  a  trustee  to  execute  said  trusts.  In  accordance  with 
which  appointment,  said  Kagy,  as  trustee,  sold  the  premises 
at  public  sale,  on  the  13th  day  of  April,  1874,  to  David  W. 
Brown,  in  trust  for  the  heirs  of  Samuel  W.  Brown,  deceased, 
for  the  sum  of  $2110,  and  a  deed  was  made  accordingly. 

The  first  objection  taken  is,  that  the  suit  do?s  not  lie 
against  Bice;  that,  under  the  statute,  the  suit  lies  only 
against  the  parties  to  the  decree  or  trust  deed,  and  that  Bice 
is  not  such  party.  This  point,  as  regards  a  decree,  was  deci- 
ded in  Jackson  v.  Warren,  32  111.  331,  where  the  statute  under- 
went a  construction  in  this  respect,  and  it  was  held,  that  all 
persons  bound  by  the  decree  might,  to  that  extent,  be  said  to 
be  parties  to  the  decree,  within  the  meaning  of  this  statute, 
although  not  named  in  the  decree.  Bice  was  in  possession 
under  Urial  Mills,  the  maker  of  the  deeds  of  trust,  and  so 
bound  thereby,  and  therefore  may  be  considered  as  a  party  to  the 
trust  deeds,  within  the  meaning  of  the  act,  under  the  principle 
of  the  above  named  decision. 

The  same  answer  applies  to  the  second  objection,  that  the 
demand  for  possession  was  not  made  on  the  parties  to  the 
trust  deed,  as  required  by  the  statute,  it  having  been  made 
upon  Bice. 

Appellant,  admitting  that  it  is  difficult  to  tell  whether  the 
sale  was  made  by  virtue  of  the  decree  of  court,  or  power  of 
sale  contained  in  the  trust  deeds,  assumes  that  it  was  by  vir- 
tue of  the  decree  of  court,  and,  if  so,  there  would  be  a  right 
of  redemption  which  would  not  have  expired  at  the  time  the 
suit  was  commenced,  and  it  would  have  been  brought  prema- 
turely. The  decree  is  somewhat  obscure  in  the  respect  named, 
as  it  does  adjudge  that  the  complainant  have  of  and  from  the 
defendants  the  sum  of  $5396,  and  costs  of  suit;  but  yet,  we 
think,  according  to  a  fair  construction  of  the  decree,  this  was 
no  more  than  fixing  the  amount  due  under  the  trust  deeds. 
The  whole  scope  of  the  proceeding  was  for  the  appointment 
of  a  trustee  to  execute  the  trusts  of  the  trust  deeds;  and  not 
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to  foreclose  them  by  decree  of  court.  By  the  terms  of  the 
decree,  John  B.  Kagy  was  "appointed  a  trustee  to  execute  the 
trust  reposed  in  the  several  deeds  of  trust  referred  to  and 
described  in  the  bill  of  complaint/'  etc.,  and  "that  said  John 
B.  Kagy,  appointed  trustee  herein,  shall  proceed  to  advertise 
and  sell  the  said  lands  described  in  the  said  deeds  of  trust, 
and  execute  deeds  according  to  the  terms  of  said  contract, 
with  the  exception  as  to  the  time  of  advertising  in  one  of  said 
deeds  of  trust" — making  the  time  thirty,  instead  of  twenty, 
days.  The  sale  was  professedly  made  by  the  trustee  under 
and  by  virtue  of  the  trust  deeds,  and  we  are  of  opinion  that 
it  is  to  be  regarded  as  having  been  so  made,  and  not  "by  vir- 
tue of  a  decree  of  foreclosure  of  mortgage,  or  enforcement  of 
mechanic's  lien,  or  vendor's  lien,  or  for  the  payment  of  money," 
in  which  case  the  statute  gives  a  right  of  redemption. 

If  the  sale  was  by  virtue  of  the  power  of  sale  in  the  trust 
deeds,  it  is  contended,  then,  that  the  whole  proceeding  in 
court  for  the  appointment  of  Kagy  as  trustee,  and  his  appoint- 
ment as  such,  were  void.  They  are  supposed  by  appellant  to 
be  so,  because  the  heirs  of  Samuel  W.  Brown  were  not  made 
parties  to  the  proceeding,  or  Kagy,  either.  Whatever  defect 
of  parties  there  might  be  in  this  respect,  if  any,  it  would  be 
no  more  than  error,  which  could  not  be  availed  of  in  this  col- 
lateral proceeding. 

Urial  Mills  and  Adaline,  his  wife,  were  before  the  court  as 
parties,  and  neither  they  nor  one  claiming  under  them  can 
object,  in  a  collateral  proceeding,  that  the  decree  was  void 
because  other  persons  were  not  properly  made  parties. 

One  of  the  trust  deeds  executed  by  Mills  and  wife  required 
the  property  to  be  sold  at  the  east  front  door  of  the  court 
house  in  St.  Louis;  the  others  required  it  to  be  sold  at  the 
south  door  of  the  court  house  in  Salem,  in  Marion  county,  in 
this  State;  and  the  trustee  advertised  to  sell,  under  both  trust 
deeds,  at  the  south  door  of  the  court  house  in  Salem,  and  so 
sold.  It  is  insisted  there  was  an  irregularity  in  this  respect, 
in   not  strictly  pursuing  the  power  given  in  the  trust  deeds. 


554  Rice  v.  Brown.  [June  T. 

Opinion  of  the  Court. 

Both  trust  deeds  embraced  the  same  lands.  There  was  power, 
then,  to  sell  the  whole  at  the  court  house  door  in  Salem,  at 
least  so  far  as  was  required  to  pay  the  indebtedness  secured  by 
the  trust  deeds  made  to  Samuel  W.Brown,  as  they  authorized 
the  sale  to  be  made  there,  and  it  does  not  appear  that  the 
amount  of  the  sale  was  more  than  sufficient  to  satisfy  that 
indebtedness. 

It  is  said,  further,  that  the  conveyance  made  by  the  trustee 
was  to  David  Brown,  in  trust  for  the  heirs  of  Samuel  AY. 
Brown,  and  that  David  Brown  was  not  the  proper  party  to 
bring  suit  to  recover  possession  of  the  land,  but  the  heirs  of 
Samuel  \Y.  Brown  were  the  proper  parties;  that  when  lands 
are  conveyed  to  one  in  trust  for  another,  and  there  is  nothing 
for  the  trustee  to  do,  the  legal,  as  well  as  the  equitable,  title 
passes  to  the  cestui  que  trust.  However  that  might  be,  in  enti- 
tling the  heirs  to  maintain  a  suit  in  their  own  name,  in  case 
they  had  brought  one,  we  are  of  opinion  that  it  should  not 
operate  here  in  favor  of  this  defendant  to  defeat  the  present 
action  in  the  name  of  the  trustee. 

Appellee  is  the  administrator  of  the  estate  of  Samuel  W. 
Brown,  and,  in  the  performance  of  his  duty  of  collecting  the 
personal  assets  of  the  estate,  he  has  proceeded  in  the  enforce- 
ment of  the  collection  of  these  notes  belonging  to  the  estate, 
bv  foreclosing  these  trust  deeds  to  secure  their  payment,  and 
purchasing  in  the  lands,  toward  their  payment,  in  his  own 
name,  in  trust  for  the  heirs,  and  holds  a  deed  to  himself  in 
that  form  from  the  trustee  under  the  deeds  of  trust.  We 
think,  under  such  circumstances,  it  is  not  for  appellant  to 
object  that,  as  against  himself,  appellee  is  not  entitled  to  the 
possession  of  the  premises. 

It  is  objected  to  the  recovery,  that  appellee  was  in  posses- 
sion of  only  a  part  of  the  premises,  he  testifying  that  he  was 
in  possession  of  only  the  house  and  garden  on  the  premises. 
"Where  one  is  thus  in  possession  of  premises,  we  do  not  think 
an  action  of  this  kind  should  be  defeated  in  whole  or  part  by 
testimony  of  that  kind. 
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The  objection,  that  the  notice  of  the  sale  by  the  trustee  was 
not  in  compliance  with  the  deeds  of  trust  requiring  notice  to 
be  published  in  four  public  places  in  the  county,  because  two 
of  the  public  places  named  where  the  notice  was  posted  were 
at  the  court  house  and  at  the  post-office  in  Salem — that  Salem 
is  but  one  public  place  in  the  county,  and  that  two  notices  in 
Salem  are  not  two  notices  in  two  public  places  in  the  county, 
according  to  the  intention  of  the  trust  deeds — even  were  it  well 
taken,  which  we  do  not  admit,  could  not  be  availed  of  in  this 
action.  The  only  remedy,  if  any,  on  that  ground,  would  be 
in  equity.     Dawson  v.  Hayden  etal.  67  111.  52. 

It  is  objected  to  plaintiff's  second  instruction,  that  it  does 
not  require,  as  an  essential  to  the  right  of  action,  that  there 
should  have  been  a  demand  of  possession,  in  writing.  Taking 
the  whole  instruction  together,  it  hardly  seems  fairly  open  to 
the  objection,  but  even  if  it  were,  as  there  was  undisputed 
proof  of  a  demand  of  possession,  in  writing,  the  instruction 
would  be  technically  defective,  but  could  have  caused  no  harm 
to  appellant. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Byrd  L.  Patrick 


Elizabeth  Patrick. 

1.  Fraudulent  conveyances.  A  settlement  made  by  a  husband  upon 
liis  wife,  l  i  a  valuable  consideration,  and  without  fraud,  will  be  sustained 
as  againsi  existing  creditors  of  the  husband. 

2.  In  Mich  case,  it  is  a  sufficient,  consideration  for  a  settlement,  that 
the  wife  parts  with  her  dower  or  other  estate,  or  agrees  to  create  a  charge 
thereon  hr  the  benefit  of  her  husband;  but  the  value  of  the  estate  parted 
with  nni si  he  such  as  to  bear  a  reasonable  proportion  to  the  value  of  the 
thing  sei  lied  upon  her. 
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3.  But  if  the  value  of  the  property  settled  exceeds  the  value  of  the 
estate  of  the  wife  parted  with,  the  settlement  should  be  set  aside  as  to  the 
excess  only,  and  supported  as  to  the  residue. 

4.  Even  a  voluntary  settlement  by  a  husband  on  his  wife  will  be  sus- 
tained as  against  creditors,  unless  the  circumstances  in  the  case,  other 
than  the  fact  of  indebtedness  of  the  husband,  justly  create  a  presumption 
of  fraud,  actual  or  constructive,  and  the  direct  tendency  of  the  settlement 
is  to  impair  the  rights  of  creditors. 

5.  Mere  indebtedness  of  the  husband,  at  the  time  of  making  a  settle- 
ment upon  his  wife,  will  not,  per  se,  establish  that  the  settlement  is  void, 
but  it  must  also  be  shown  that  the  husband  was  insolvent,  or  that  the  set- 
tlement had  a  direct  tendency  to  impair  the  rights  of  creditors. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon. 
Tazewell  B.  Tanner,  Judge,  presiding. 

Messrs.  Crebs  &  Conger,  for  the  appellant. 

Messrs.  Pollock  &  Keller,  and  Messrs.  McDowell  & 
McClintock,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  bill  was  filed  in  the  court  below,  by  appellant,  against 
appellee  and  her  husband,  George  Patrick,  who  is  since  de- 
ceased, for  the  purpose  of  perfecting  appellant's  title  to  cer- 
tain town  lots  in  Carmi,  and  declaring  the  title  of  appellee 
therein  void. 

The  cause  was  heard  on  bill,  answer  and  proofs,  and  the 
court  decreed  that  the  bill  be  dismissed. 

The  substantial  allegations  of  the  bill  are,  that,  in  Octo- 
ber, 1857,  appellant  and  plaintiff's  said  husband,  while  doing 
business  together,  under  the  firm  name  of  George  Patrick  & 
Co.,  became  indebted  for  goods  and  merchandise  sold  and 
delivered  to  them  by  the  firm  of  J.  C.  Jewell  &  Co.,  for 
which  they  executed  the  promissory  note  of  the  firm  ;  that, 
in  the  spring  of  1858,  the  co-partnership  between  appellant 
and  George  Patrick  was  dissolved,  bv  mutual  consent,  and, 
by  agreement  between  the  parties  then  made,  George  Patrick 
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assumed  the  payment  of  all  debts  which  the  firm  owed  ;  that, 
in  the  month  of  September,  1868,  one  Converse  Clement, 
being  the  owner  of  the  promissory  note  executed  by  George 
Patrick  &  Co.  to  J.  C.  Jewell  &  Co.,  instituted  suit  thereon 
against  appellant  and  George  Patrick,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Illinois, 
upon  which  he  obtained  judgment  against  them,  at  the  June 
term,  1869,  of  that  court,  for  the  sum  of  $2588.23  and  costs; 
that  a  fieri  facias  thereon  was  issued,  which  was,  on  the  20th 
day  of  August,  1869,  levied  on  lots  No.  62,  49,  61,  47,  48,  93, 
94,  107  and  108,  in  Carmi,  as  the  property  of  George  Patrick, 
and  the  same  were  duly  advertised,  and  sold  to  satisfy  the 
writ  on  the  15th  day  of  November,  1869;  and  appellant  be- 
came the  purchaser  of  the  lots  at  that  sale,  and  received  a 
deed  therefor  from  the  United  States  Marshal,  on  the  14th 
day  of  March,  1871. 

It  is  further  alleged  that,  before  appellant  received  his 
deed,  lots  93,  94,  107  and  108  were  redeemed,  and  no  title 
is  claimed  as  to  them,  although  they  are  included  in  the  Mar- 
shal's deed;  that,  on  the  12th  day  of  March,  1869,  George 
Patrick  was  also  the  owner  of  lot  65  and  the  north-east  half 
of  lot  74,  in  Carmi,  which  were  then  worth  $5000;  and,  on 
the  same  day,  he  and  his  wife,  the  appellee,  conveyed  this 
property  to  John  D.  Martin,  for  the  consideration  of  $5000; 
that,  in  part  payment  of  said  sum  of  $5000,  Martin  paid  to 
Mrs.  Lucy  H.  Robinson  $3350,  who  then,  and  solelv  in  con- 
sideration thereof,  conveyed  to  appellee  the  lots  62,  49,  61, 
47  and  48,  in  Carmi,  being  all  the  lots  included  in  the  Mar- 
shal's deed  which  were  not  redeemed. 

It  is  charged  that  the  true  and  only  consideration  paid  to 
Mrs.  Robinson  for  the  lots  was  the  $3350  paid  her  by  Martin, 
which  was  paid  by  direction  of  George  Patrick;  that  the 
money  thus  paid  belonged  to  George  Patrick;  that  appellee 
paid  no  part  of  the  purchase  money  for  the  property,  and  the 
deed  therefor  to  appellee  was  made  without  any  consideration 
moving   from   her,  and  in  fraud   of  any  and  all   creditors  of 
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George  Patrick;  that  the  true  and  equitable  title  to  said  lots 
was,  by  virtue  of  such  purchase,  in  George  Patrick;  that 
appellant  obtained  the  same  by  virtue  of  his  purchase  at  the 
Marshal's  sale,  and  his  deed  therefor,  and  that  the  claim  of 
appellee  to  the  property  is  in  fraud  of  appellant's  rights,  and 
a  cloud  upon  his  title.  The  prayer  is,  that  appellant's  title 
be  perfected  to  this  property,  and  that  appellee's  title  thereto 
be  declared  void,  etc. 

Appellee  answered,  admitting  the  partnership  and  dissolu- 
tion thereof,  as  charged  in  the  bill,  but  denying  that  George 
Patrick  assumed  the  payment  of  the  partnership  debts.  She 
admits  the  judgment  in  favor  of  Clement  against  appellant 
and  George  Patrick,  for  the  amount  alleged  in  the  bill  :  that 
execution  issued  thereon,  and  was  levied  on  the  lots,  as  alleged 
in  the  bill,  but  she  charges  that  the  levy  was  made  by  the 
express  direction  of  appellant.  She  admits  the  lots  were  sold 
by  the  Marshal,  and  bid  off  by  appellant,  but  denies  that  any 
of  them,  at  the  time  of  the  levy  and  sale,  belonged  to  George 
Patrick.  She  alleges  that  lots  93,  94,  107  and  108,  were  the 
property  of  one  Byrd  L.  Patrick,  Jr.,  now  deceased,  and  that 
lots  47,  48,  49,  61  and  Q'2,  were  the  property  of  appellee,  at 
that  time;  and  of  all  which  appellant  had  notice. 

Appellee  admits  that  she  and  her  husband,  George  Patrick, 
on  the  12th  of  March,  1869,  sold  and  conveyed  lot  65  and 
the  north-east  half  of  lot  74,  in  Carmi  (a  portion  of  the 
buildings  thereon  then  being  occupied  by  them  as  a  home- 
stead), to  John  D.  Martin,  for  $5000 — which  was  no  more 
than  the  reasonable  value  of  the  property — the  rental  value 
of  which  being  $500  or  $600  per  annum.  She  alleges  the 
consideration,  agreed  upon  between  herself  and  husband,  of 
her  signing  the  deed  to  Martin,  and  relinquishing  her  right 
of  dower  and  homestead  to  the  property,  was,  that  Martin 
should  pay  to  Lucy  H.  Robinson  $3350  of  the  $5000,  being 
the  purchase  money  for  said  lots  47,  48,  49,  61  and  62;  and 
that,  upon  his  doing  which,  the  property  was  conveyed  to  her. 
She  denies  the  property  was  conveyed  to  her  for  the  purpose 
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of  defrauding  the  creditors  of  George  Patrick,  but  alleges 
that  the  transaction  was  in  good  faith.  She  also  alleges  that, 
shortly  after  the  conveyance  of  the  lots  to  her,  she,  with  her 
family,  entered  upon  the  same,  and  they  have  ever  since  occu- 
pied and  claimed  them  as  their  homestead.  In  conclusion, 
she  denies  all  confederacy,  as  charged  in  the  bill,  and  reasserts 
her  title  to  the  property. 

The  evidence  clearly  shows  that,  by  the  agreement  between 
appellant  and  George  Patrick,  on  dissolution  of  their  part- 
nership, the  latter  assumed  the  payment  of  all  partnership 
debts,  in  which  the  note  to  J.  C.  Jewell  &  Co.,  upon  which 
Clement  subsequently  obtained  judgment,  was  included. 

The  only  question  to  be  considered  relates  to  the  title,  or 
claim,  of  appellee  to  the  lots  47,  48,  49,  61  and  62.  There 
is  no  evidence  that  George  Patrick  was  insolvent  at  the  time 
of  the  sale  to  John  D.  Martin  and  the  conveyance  of  Mrs. 
Robinson  to  appellee.  Whether  he  did  or  did  not  have  other 
property,  at  that  time,  than  that  conveyed  to  Martin,  is  not 
shown.  There  is  nothing  tending  to  impeach  the  fairness  of 
the  sale  to  Martin. 

Appellee  swears  that,  prior  to  the  sale  to  Martin,  she  and 
her  husband  were  residing  on  that  property;  that  she  objected 
to  signing  the  deed;  that  her  husband  was  dissipated  in  his 
habits,  and  she  was  unwilling  to  give  up  the  property  until 
he  agreed  to  have  the  property  subsequently  purchased  of 
Mrs.  Robinson  conveyed  to  her  for  a  home  for  herself  and 
children.  She,  at  the  time  of  her  husband's  death,  which 
occurred  on  the  21st  of  July,  1871,  had  six  children  of  her 
husband — three  by  a  former  marriage  of  his  and  three  of  her 
own — residing  with  her  as  members  of  her  family,  on  the 
property  conveyed  to  her  by  Mrs.  Robinson,  and  they  were 
then  of  the  respective  ages  of  20,  17,  13,  7  and  4  years;  and 
she  shows  that  she  and  her  family  have  occupied  the  property 
as  a  homestead  since  March,  1869.  No  evidence  was  intro- 
duced tending  to  contradict  her  statement  as  to  the  considera- 
tion for  which  she  relinquished  her  right  of  dower  and  home- 
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stead  in  the  property  conveyed  to  Martin,  or  that  they  were 
worth  less  than  the  consideration  she  claims  to  have  demanded 
and  received.  It  is  true,  Martin  knew  nothing  of  this  agree- 
ment, for  he  only  talked  with  her  husband  ;  but  there  was  no 
reason  why  he  should  have  been  privy  to  it.  He  was  buying 
the  complete  title  to  the  property,  and  was  not,  therefore, 
interested  in  knowing  what  was  to  be  retained  by  the  hus- 
band, or  what  should  be  by  him  settled  upon  his  wife. 

If  we  may  regard  this  as  a  settlement  for  a  valuable  con- 
sideration, it  is  clear  it  can  be  upheld.  It  is  said  in  2  Kent's 
Corns.  (8th  ed.)  166,  side  p.  174:  "  The  settlement  made  after 
marriage,  between  the  husband  and  wife,  may  be  good,  pro- 
vided the  settlor  has  received  a  fair  and  reasonable  considera- 
tion in  value  for  the  thing  settled,  so  as  to  repel  the  presump- 
tion of  fraud.  It  is  a  sufficient  consideration,  to  support  such 
a  settlement,  that  the  wife  relinquishes  her  own  estate,  or 
agrees  to  make  a  charge  upon  it,  for  the  benefit  of  her  hus- 
band, or  even  if  she  agrees  to  part  with  a  contingent  interest; 
but  the  amount  of  the  consideration  must  be  such  as  to  bear 
a  reasonable  proportion  to  the  value  of  the  thing  settled,  and, 
when  valid,  these  post  nuptial  settlements  will  prevail  against 
existing  creditors  and  subsequent  purchasers." 

In  Taylor  v.  Moore,  2  Randolph,  563,  it  was  held  if  a  mar- 
ried woman  relinquishes  dower  in  lands,  under  a  promise  that 
other  property  shall  be  settled  on  her  as  a  compensation,  such 
settlement  will  be  good,  though  made  after  the  relinquish- 
ment; but  if  the  value  of  the  property  settled  exceeds  the 
value  of  the  dower  relinquished,  the  deed  should  be  set  aside 
as  to  the  excess,  and  supported  as  to  the  residue.  This  is 
approved  in  Garlick  v.  /Strong,  3  Paige,  440;  and  the  same 
doctrine  is  also  announced  in  McCann  v.  Letcher,  8  B.  Monroe, 
326;  Hunt  v.  Depruy,\l  id.  286;  Marshall  v.  McDaniel,  8  id. 
175;  Marshall  &  Spears  v.  Hutchinson  et  al  5  id.  298;  Wood 
v.  Orothy  et  al.  4  Met.  (Ky.)  59;  Bullard  v.  Briggs,  7  Pick. 
533;  Nims  v.  Bigeloic  et  al.  45  N.  H.  343;    IF.  and  M.  Col.  v. 
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Rowell  et  al.  12  Gratt.  372;  Harrison  et  al.  v.  Carroll  et  al.  11 
Leigh,  476;  Hollowell  et  al.  v.  Simonson,  21  Ind.  398. 

It  follows,  then,  there  is  no  ground  upon  which  appellee's 
title  to  this  property  can  be  disturbed,  even  by  existing  cred- 
itors, except  to  the  extent  of  any  excess  in  value,  if  anv  has 
been  proved,  which  it  may  have  possessed,  beyond  that  of 
appellee's  dower  and  homestead  rights  in  the  property  con- 
veyed to  Martin.  In  our  opinion,  neither  the  allegations  and 
prayer  of  the  bill,  nor  the  proofs,  justify  a  decree  in  favor 
of  appellant,  on  this  hypothesis. 

But  if  we  were  to  consider  the  conveyance  by  Mrs.  Robin- 
son, to  appellee,  as  purely  a  voluntary  settlement  on  her  by 
her  husband,  inasmuch  as  there  is  no  allegation  in  the  bill 
that  her  husband  was  then  insolvent,  and  it  is  not  shown 
that  the  conveyance  had  a  direct  tendency  to  impair  the  rights 
of  creditors,  there  could  be  no  recovery.  The  rule  recog- 
nized by  this  court,  following  the  current  of  authority,  is, 
'•  that  mere  indebtedness,  at  the  time,  will  not,  per  se,  establish 
that  a  voluntary  conveyance  was  void,  even  as  to  existing 
creditors,  unless  the  other  circumstances  of  the  case  justly 
create  a  presumption  of  fraud,  actual  or  constructive,  from 
the  condition,  state  and  rank  of  the  parties,  and  the  direct 
tendency  of  the  conveyance  to  impair  the  rights  of  creditors." 
Moritz  v.  Hoffman,  35  111.  554  ;  Sweeney  et  ux.  v.  Damron  et  al. 
47  id.  450;   Gridley  v.  Watson,  53  id.  186. 

We  see  no  cause  to  disturb  the  decree  below,  and  it  is  there- 
fore affirmed. 

Decree  affirmed,   i 
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Statement  of  the  case. 

Prentiss  D.  Cheney 

v. 

The  City  National  Bank  of  Chicago. 

1.  Summons — sufficiency  of  motion  to  quash.  Where  the  first  summons 
issued  in  a  cause  was'  returned  "not  found,"  and  thereupon,  within  ten 
days  of  the  commencement  of  the  term,  an  alias  summons  was  issued, 
returnable  to  the  same  term,  which  was  served,  and  the  cause  continued, 
and  the  defendant,  at  the  next  term  to  which  the  cause  was  continued, 
moved  the  court  "to  quash  the  writ  issued  herein,"  which  motion  was  over- 
ruled :  Held,  that  the  motion  was  defective  in  not  specifying'  which  writ 
was  intended,  and  hence  the  question  was  not  properly  presented  whether 
the  second  summons,  issued  within  ten  days  of  the  term,  should  not  have 
been  made  returnable  to  the  next  succeeding  term. 

2.  Purchase  money — existing  incumbrance  as  a  defense.  To  an  action 
upon  a  promissory  note  given  for  the  purchase  money  of  land,  the  defend- 
ant pleaded  that  the  land  was  convej^ed  by  warranty  deed  with  full  cov- 
enants; that  the  laud  was  not  free  of  incumbrance,  but  was  incumbered 
and  charged  with  the  payment  of  certain  taxes,  amounting  to  $448.40, 
which  had  not  been  paid,  but  were  still  a  lien  upon  the  land:  Held,  that 
the  plea  was  bad  on  demurrer,  as  it  failed  to  show  that  the  grantee  had 
paid  the  incumbrance,  or  had  been  disturbed  in  the  possession  of  the 
land  in  consequence  of  the  same. 

3.  Where  the  grantee  of  land  under  a  deed  covenanting  against  incum- 
brances, discharges  an  existing  incumbrance  for  taxes  on  the  land,  he 
may,  in  a  suit  upon  the  note  given  by  him  for  the  purchase  money,  sus- 
tain a  plea  of  partial  failure  of  consideration. 

4.  Remittitur.  Where  the  plaintiff,  after  the  adjournment  of  the 
court  at  which  he  recovers  judgment  for  too  large  a  sum,  files  a  remittitur 
of  the  excess,  and  a  similar  one  in  this  court,  on  appeal,  with  a  request 
that  it  be  acted  upon  under  section  82  of  the  Practice  Act  of  R  S.  of  1874, 
this  court  will  allow  the  same,  and  thus  cure  the  error,  if  an}-. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the 
Hon.  Cyrus  Epler.  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  City 
National  Bank  of  Chicago,  against  Prentiss  D.  Cheney,  upon 
a  promissory  note  given  by  the  defendant  to  John  Johnston, 
and  by  him  assigned  to  the  plaintiff.  The  material  facts  and 
questions  will  appear  in  the  opinion  of  the  court. 
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Messrs.  Dummer  &  Brown,  for  the  appellant. 

Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  appellant  urges  a  reversal  of  the  judgment  of  the  cir- 
cuit court  upon  three  grounds: 

First.  For  the  reason  the  court  overruled  a  motion  to 
quash  the  summons. 

Second.  On  the  ground  that  a  demurrer  was  sustained  to 
appellant's  second  plea. 

Third.  The  judgment  rendered  was  for  a  larger  amount 
than  the  declaration  authorized. 

It  appears,  from  the  record,  that  the  suit  was  instituted  on 
the  13th  day  of  August,  1873.  On  the  same  day  a  summons 
was  issued,  returnable  at  a  term  of  court  to  be  bewun  and 
holden  on  the  fourth  Monday  of  September  following,  which 
would  occur  on  the  22d  day  of  September. 

On  the  20th  day  of  September  the  summons  was  returned 
"defendant  not  found.7'  On  the  same  day  another  summons 
was  issued,  returnable  on  the  fourth  Monday  of  September, 
which  was  returned  on  the  same  day  it  was  issued,  served 
upon  appellant. 

On  the  first  day  of  the  term  of  court  the  cause  was  con- 
tinued until  the  March  term,  1874,  at  which  term  appellant 
appeared,  and  entered  a  motion,  as  the  record  shows,  "to 
quash  the  writ  issued  herein." 

Appellant  claims  that,  under  the  Practice  Act,  the  second 
summons  having  been  issued  less  than  ten  days  before  the 
term  of  court  commenced,  the  law  required  the  summons  to 
be  returnable  to  the  second  term  of  court  next  succeeding 
the  issue  of  the  summons. 

Whether  the  construction  of  the  statute  contended  for  bv 
appellant,  is  the  correct  one  or  not,  it  is  unnecessary  now  to 
determine. 

The    motion    which   the   record   shows   appellant  made  to 
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quash  the  writ,  does  not  disclose  which  of  the  two  writs  was 
embraced  in  the  motion. 

Two  writs  had  been  issued.  The  motion  appellant  entered 
was  "to quash  the  writ  issued  herein,"  which  writ,  we  have  no 
means  whatever  of  determining.  It  is  not  claimed  that  the 
first  writ  was  defective.  If,  then,  the  motion  referred  to  it,  no 
reason  existed  for  the  court  to  quash  that  writ;  if,  however, 
appellant's  motion  was  intended  to  reach  the  second  writ 
issued,  he  should  have  so  framed  his  motion  that  the  question 
would  have  been  free  from  doubt. 

This  he  has  failed  to  do,  and  we  do  not  feel  disposed  to 
reverse  for  an  alleged  erroneous  decision  of  the  circuit  court 
which  the  record  fails  to  show  was  in  fact  made. 

The  second  plea,  to  which  a  demurrer  was  sustained, 
averred,  in  substance,  that  the  promissory  note  sued  upon  was 
given  for  land  in  the  State  of  Nebraska,  which  was  conveyed 
by  Johnston,  the  payee  of  the  note,  to  appellant,  by  warranty 
deed  with  full  covenants;  that  the  land  conveyed  was  not  free 
of  incumbrance,  but  was  in  fact  incumbered  and  charged  with 
the  payment  of  certain  taxes,  amounting  to  $448.40,  assessed 
against  the  land,  which  has  not  been  paid,  but  is  still  alien 
upon  the  lands;  of  all  which  appellee  had  notice  when  it 
acquired  the  note. 

The  question  presented  by  this  plea  is,  whether  the  pur- 
chaser of  land,  who  receives  a  warranty  deed  with  covenants 
against  incumbrances,  and  who  gives  his  notes  in  payment, 
can  defeat  payment  on  the  ground  that  the  land  was  incum- 
bered, the  vendee  not  having  been  disturbed  in  the  possession, 
and  he  not  having  paid  or  discharged  the  incumbrance. 

Had  appellant  discharged  the  incumbrance,  the  amount 
paid  to  clear  the  land  might  have  been  interposed  under  the 
plea  of  a  partial  failure  of  consideration. 

But  we  are  aware  of  no  well  considered  authority  which 
would  sanction  the  right  of  appellant,  where  he  has  not  been 
disturbed  in  the  possession  of  the  premises,  and  has  not  paid 
off  the   lien,  to  interpose   the   defense  to  an  action  brought 
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upon  the  note  given  for  the  purchase  money.  Had  appellant 
sued  Johnston  upon  the  covenants  in  the  deed  without  first 
paying  the  incumbrance,  he  could  have  recovered  no  more 
than  nominal  damages. 

The  question  involved  is  not  a  new  one  in  this  court.  The 
views  here  expressed  are  sustained  by  Wiilits  v.  Burgess,  34 
111.  494,  and  Vining  v.  Leeman,  45  111.  246. 

We  are,  therefore,  of  opinion  that  the  demurrer  to  the 
second  plea  was  properly  sustained. 

The  last  point  relied  upon  by  appellant  is,  that  the  judg- 
ment was  rendered  for  $75.65  more  than  appellee  claimed  by 
the  declaration. 

It  is  unnecessary  to  determine  whether  the  statement  in 
writing,  upon  the  declaration,  of  the  amount  claimed  by 
appellee,  would,  of  itself,  be  conclusive,  and  that  the  judg- 
ment could  in  no  case  exceed  that  amount. 

Appellee,  after  the  adjournment  of  the  circuit  court,  filed 
a  remittitur  of  $75.65  from  the  judgment.  A  similar  remit- 
titur has  also  been  filed  in  this  court,  with  a  request  that  it 
be  acted  upon  under  section  82,  Revised  Laws  of  1874,  page 
784. 

We  will,  therefore,  allow  the  sum  of  $75.65  to  be  remitted 

from  the  judgment.     In  all  other  respects  the  judgment  of 

the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Hugh  Kirkpatrick 

V. 

James  T.  Cooper. 

Amendment — right  to  amend  affidavit  in  replevin.  A  plainti ff  in  replevin 
has  the  right  to  amend  his  affidavit  in  the  action  so  as  to  make  it  conform 
to  the  statute,  and  the  fact  that  leave  was  granted  to  amend  the  same  be- 
fore the  justice  of  the  peace,  hut  not  done,  affords  no  reason  for  refusing 
leave  to  amend  on  appeal. 
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Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  G.  M.  Cole,  and  Messrs.  Gillespie  &  Happy,  for  the 
appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

This  action  was  commenced  in  replevin,  before  a  justice  of 
the  peace.  It  is  not  controverted,  that  the  affidavit  required 
by  the  statute  to  be  made  before  the  writ  should  be  issued,  was 
defective.  A  motion  was  made  to  dismiss  the  suit  for  that 
reason,  but  the  justice  allowed  the  cross-motion,  and  gave 
leave  to  amend  the  affidavit.  By  some  inadvertence  the  affi- 
davit was  not,  in  fact,  amended,  but  both  parties  must  have 
treated  it  as  having  been  amended,  for  they  proceeded  to  try 
the  cause,  and  plaintiff  obtained  judgment.  An  appeal  was 
then  prosecuted  to  the  circuit  court  by  defendant,  where  he 
renewed  his  motion  to  dismiss  the  suit  for  want  of  a  sufficient 
affidavit.  Thereupon  plaintiff  entered  a  cross-motion  for 
leave,  under  the  statute,  to  amend,  but  the  court  denied  the 
leave  asked,  and  dismissed  the  suit. 

Under  the  provisions  of  our  statute,  amendments  shall  be 
permitted  in  actions  of  replevin,  as  in  other  suits  at  law. 
E.  S.  1874,  p.  853,  sec.  21.  It  was  the  statutory  right  of 
plaintiff  to  have  leave  to  amend  his  original  affidavit,  so  as 
to  conform  to  the  provision  of  the  statute.  It  was  in  the 
interest  of  justice  that  the  party  might  have  a  speedy  trial 
on  the  merits  of  his  case,  without  reference  to  mere  technical 
objections,  and,  where  the  law  authorizes  it,  the  courts  should 
allow  all  such  amendments. 

Conceding  it  is  the  proper  practice  the  affidavit  should  have 
been  amended  in  the  justice's  court,  there  is  nothing  in  the 
statute  that  makes  it  imperative.  Leave  was  given  for  that 
purpose.     But,  as  we  have  seen,  the  parties  must  have  treated 
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the  affidavit  as  having  been  amended,  or  else  defendant  waived 
his  objection,  for  they  proceeded  with  the  trial.  Defendant  was 
under  no  obligation  to  go  to  trial  until  the  affidavit  had  been 
amended  in  the  particular  in  which  it  was  defective,  and  there 
is  no  suggestion  the  justice  compelled  him  to  do  so.  It  was, 
therefore,  the  duty  of  the  circuit  court  to  permit  the  amend- 
ment, if  it  had  been  accidentally  omitted  in  the  court  below. 
But,  independently  of  this  consi deration,  under  the  statute, 
it  was  the  duty  of  the  court,  in  the  exercise  of  a  sound  dis- 
cretion, to  permit  the  amendment,  and  it  was  an  abuse  of  that 
discretion  in  the  court  not  to  allow  it,  under,  the  circumstan- 
ces of  this  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Adam    Schaumtceffel 

V. 

Carl  Belm. 

1.  Forcible  entry  and  detainer — sufficiency  of  description  of  land  in 
complaint,  to  give  jurisdiction.  A  description  of  premises  sought  to  be 
recovered  in  an  action  of  forcible  entry  and  detainer  as,  "a  part  of  the 
north  half  of  the  north-east  quarter  of  section  15,"  etc.,  "with  the  house 
situated  thereon,"  is  void  for  uncertainty,  and  confers  no  jurisdiction  on 
the  magistrate  to  hear  and  determine  the  case.  The  defect  can  not  be 
supplied  by  parol  evidence  given  on  the  trial. 

2.  Same — act  strictly  construed.  As  the  proceeding  by  forcible  entry 
and  detainer  is  in  derogation  of  the  common  law,  and  given  by  statute 
only,  the  requirements  of  the  statute  must  be  substantially  observed  and 
pursued. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the 
Hon.  William  H.  Snydeii,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Charles  Belm 
against  Adam  Schaumtceffel,  before  a  justice  of  the  peace, 
and,  by  appeal,  taken   to   the   circuit  court.     On  a  trial,  the 
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plaintiff  recovered  judgment   for  $175,  and  costs.     The  de- 
fendant appealed. 

Mr.  Marshall  W.  Weir,  for  the  appellant. 

Messrs.  Krafft  &  Wlnkelman,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  only  point  we  deem  it  necessary  to  notice  is,  the  ex- 
clusion of  testimony  offered  by  appellant,  which  consisted  of 
the  proceedings  in  an  action  of  forcible  entry  and  detainer, 
brought  by  appellant  against  appellee,  which  resulted  in  a 
verdict  and  judgment  in  his  favor,  with  an  award  of  a  writ 
of  restitution,  in  executing  which,  the  acts  complained  of  by 
appellee  were  committed. 

It  was  conceded  on  the  trial  appellee  was  entitled  to  recover, 
unless  appellant  could  justify  the  acts  done.  This  he  at- 
tempted to  do,  by  the  proceedings  in  question. 

It  is  insisted  the  complaint  in  the  case  gave  no  jurisdiction 
of  the  subject  to  the  magistrate.  It  was  as  follows:  "Adam 
Schaumtceffei,  being  duly  sworn,  on  his  oath,  says,  that  he  is 
entitled  to  the  possession  of  the  following  described  premises, 
to-wit:  a  part  of  the  north  half  of  the  north-east  quarter  of 
section  15,  township  two  (2)  south  of  range  seven  (7)  west,  in 
the  county  and  State  aforesaid,  with  the  house  situated  thereon, 
and  that  Carl  Belm  unlawfully  withholds  the  possession  thereof 
from  him." 

The  objection  is,  the  complaint  does  not  describe  any  prem- 
ises with  that  reasonable  certainty  required  by  section  5  of 
chapter  57,  R.  S.  1874,  p.  536. 

As  this  proceeding  is  in  derogation  of  the  common  law,  and 
statutory,  wholly,  the  requirements  of  the  statute  must  be 
substantially  observed  and  pursued.  By  a  loose  construction, 
the  description  contained  in  this  complaint  can  not  be  said  to 
be  a  description  of  the  land  reasonably  certain.  The  north 
half  of  a  quarter  section   of  land   has   many  several   parts; 
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which  one  of  them  this  ma)'  be,  no  one  can  certainly  say. 
Of  what  part  did  the  defendant,  Carl,  unlawfully  withhold 
the  possession  ?  In  the  absence  of  averment  in  the  complaint, 
the  defect  can  not  be  supplied  by  parol  proof.  Nor  does  the 
judgment  in  the  action  describe  the  premises,  the  court  find- 
ing, only,  that  the  plaintiff  is  entitled  to  the  possession  of  the 
premises  described  in  the  complaint;  and  what  those  are,  it 
is  impossible  to  say.  Hughes  \\  Streetor,  24  111.  647;  Shackle- 
ford  v.  Bailey,  35  ib.  387,  and  subsequent  cases. 

The  description  of  the  land  being  so  indefinite,  the  justice 
of  the  peace  acquired  no  jurisdiction  to  proceed  to  judgment 
of  restitution.  We  will  not  undertake  to  say  the  damages  are 
excessive,  under  the  circumstances.  If  appellee  was  unlaw- 
fully dispossessed  of  his  home,  as  he  was,  in  the  absence  of 
jurisdiction  of  the  magistrate,  and  his  property  exposed  to 
the  elements,  and  injured  to  some  extent,  we  will  not  stop  to 
inquire  as  to  the  precise  amount  the  jury  should  have  found. 
It  is  sufficient,  we  do  not  think  the  damages  are  so  excessive 
as  to  warrant  this  court  in  disturbing  the  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott,  and  Mr.  Justice  Sheldon,  dis-o 
sen  ting: 

We  are  of  opinion  the  court  below  erred  in  excluding  the 
testimony  offered  of  the  proceedings  in  the  forcible  entry  and 
detainer  case.  The  description  in  the  complaint,  of  the  house 
as  situated  on  the  north  half  of  the  north-east  quarter  of  sec- 
tion 15,  etc.,  which  Carl  Belm  withheld  the  possession  of 
from  the  plaintiff,  was  one  of  reasonable  certainty,  as  respec- 
ted the  house,  at  least,  if  nothing  more,  and  the  proceedings 
in  question  should  have  been  admitted  in  evidence,  so  far  as 
concerned  the  house,  at  least. 
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Henry  Kuhlman 

V. 

Henry  Hecht. 

1.  Kight  of  way — by  prescription.  A  prescriptive  right  to  a  way  over 
the  land  of  another  can  not  he  acquired  short  of  twenty  years'  continuous 
and  uninterrupted  adverse  enjoyment.  Where  the  use  has  been  for  that 
length  of  time,  and  it  has  been  peaceable,  the  law  presumes  a  grant. 

2.  Same — does  not  arise  out  of  a  tenancy.  If  the  use  of  a  right  of  way 
lacks  in  time,  in  peaceable  enjoyment,  or  is  founded  on  a  lease,  it  will 
not  amount  to  a  prescriptive  right,  even  if  more  than  twenty  years  have 
elapsed. 

3.  If  one  person  enters  as  the  tenant,  of  another,  and  holds  under  him, 
a  prescriptive  right  can  not  be  acquired  to  a  right  of  way  over  the  land 
of  the  lessor,  while  the  tenant  thus  holds;  nor  will  any  portion  of  the 
time  he  thus  holds  be  counted,  in  making  out  the  prescriptive  right. 

4.  Same — when  appurtenance  to  land  passes  by  a  conveyance  of  the  land. 
A  way  held  by  grant  or  prescription  will  pass  by  a  conveyance  of  the  land 
with  which  it  is  used  and  enjoyed  as  an  appurtenance. 

5.  But  a  mere  license  to  use  a  way  which  has  not  ripened  into  a  right, 
but  may  be  revoked,  is  not  an  appurtenance,  and  will  not  pass  to  a  grantee 
of  the  land. 

6.  Same — of  necessity.  A  right  of  way  from  necessity  is  created  where 
the  owner  sells  land  which  is  wholly  surrounded  by  other  lands  of  the 
'grantor.  In  such  case,  the  purchaser  will  have  the  right  of  way  over  the 
grantor's  land,  to  and  from  his  own. 

7.  If  a  party  sells  land  not  entirely  surrounded  by  his  own,  but  only 
adjoining  the  same,  the  purchaser  acquires  no  right  of  way,  by  implica- 
tion, over  the  remaining  land  of  the  grantor,  even  though  it  lies  between 
the  land  bought  and  the  public  highway. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  Henry  Hecht,  against 
Henry  Kuhlman.  The  opinion  of  the  court  contains  a  state- 
ment of  the  facts. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  the  parties  to  this  suit  own  adjoining  farms; 
that  both  farms,  at  one  time,  belonged  to  Samuel  Whiteside. 
The  tract  on  which  appellant  resides,  and  of  which  he  is  the 
owner,  was  improved,  about  thirty-five  years  since,  bv  a  son 
of  Samuel  Whiteside,  and  he  lived  upon  the  same  until  he 
sold  to  appellant,  in  1855.  His  father  did  not  convey  the 
land  to  him  until  in  1854,  and,  on  the  same  day,  Samuel 
Whiteside  conveyed  to  his  son-in-law,  Henderson,  the  farm 
on  which  he  resided,  and  which  is  now  owned  by  appellee. 

From  the  time  Ray  Whiteside  went  upon  the  farm  now 
owned  by  appellant,  until  a  short  time  before  this  suit  was 
brought,  there  has  always  been  an  open  lane  to  the  public 
highway,  from  appellant's  farm,  over  the  land  of  appellee. 
Appellant  could  not,  at  any  time,  get  from  his  farm  to  a  pub- 
lic road  without  passing  over  the  land  of  some  other  person. 
He  had  used  this  way  from  the  time  he  purchased,  until  appel- 
lant obstructed  it  by  placing  a  gate  across  it,  a  short  time 
previous  to  the  commencement  of  this  suit.  Ray  Whiteside 
had  used  it,  to  get  out  from  his  farm,  from  the  time  he  settled 
upon  and  improved  it.  Previous  to  that  time,  and  afterwards 
for  a  time,  neighbors  passed  over  it,  in  going  to  Collinsville. 
The  way  was  then  only  fenced  on  one  side,  and  was  open 
on  the  other,  but  it  became  a  lane  perhaps  soon  after,  and  so 
continues.  Witnesses  testify  that  it  had  been  used  by  the 
neighborhood  more  than  fifty  years,  but  had  only  been  used 
exclusively  bv  the  parties  to  this  suit,  and  their  friends,  for 
the  last  fifteen  or  sixteen  years.  It  was  always  used  by  Ray 
Whiteside,  of  whom  appellant  purchased,  from  the  time  he 
went  on  the  place  until  he  sold  to  appellant;  thus  showing  a 
continuous  user  by  appellant  and  iiis  grantor  for  full  thirty- 
five  years,  and  nearly  nineteen  years  after  the  same  was  con- 
veyed to  Ray  Whiteside  by  his  father,  before  it  was  obstructed 
by  appellee. 

After  appellee  obstructed  the  lane,  by  erecting  a  gate  across 
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it,  appellant  demanded  of  him  that  he  remove  the  obstruc- 
tion, which  was  refused.  Thereupon,  appellant  broke  down 
and  removed  the  gate,  and  appellee  sued  him  before  a  justice 
of  the  peace.  On  a  trial  before  him,  plaintiff  recovered  a 
judgment  for  $3.00.  An  appeal  was  prosecuted  to  the  county 
court,  where  a  trial  was  had,  with  a  similar  result.  Defend- 
ant thereupon  appealed  to  the  circuit  court.  On  a  trial  in 
that  court,  on  a  bill  of  exceptions,  the  judgment  of  the  county 
court  was  affirmed,  and  the  defendant  brings  the  case  to  this 
court  by  appeal,  and  asks  a  reversal. 

There  was  not  twenty  years'  adverse  use  of  this  way,  by 
appellant  and  his  grantor,  before  this  suit  was  brought.  Rav 
AVhiteside  used  and  occupied  the  farm,  under  his  father,  until 
the  25th  of  November,  1854,  when  he  acquired  title  from  his 
father.  Up  to  that  time,  both  places  were  held  and  owned 
by  the  father,  and  Ray  used  this  way  by  the  consent,  expressed 
or  implied,  of  the  father.  There  is  no  evidence  that  he  used 
it  in  his  own  right,  or  under  any  independent  claim  of  his 
own.  It  also  appears  that  the  father  and  his  family  used  it 
the  same  as  Ray  did.  There  is  nothing  appearing  in  the  evi- 
dence from  which  it  can  be  inferred  that  its  use  by  Ray  was 
adverse  until  he  received  the  conveyance  from  his  father; 
and  after  that,  the  adverse  enjoyment,  without  being  inter- 
rupted, was  until  in  July,  1873.  Thus,  it  will  be  seen  that 
the  adverse  use  of  the  way  was  less  than  nineteen  years. 

This,  then,  did  not  show  a  prescriptive  right.  Such  a  pre- 
scription can  not  be  acquired  short  of  twenty  years'  con- 
tinuous, uninterrupted  adverse  enjoyment.  Where  the  use 
has  been  for  that  length  of  time,  and  it  has  been  peaceable, 
the  law  presumes  a  grant;  but  if  it  lack  in  time,  in  peaceable 
enjoyment,  or  is  founded  on  a  lease,  it  will  not  be  good,  even 
if  a  greater  length  of  time  has  elapsed.  It  must  be  founded 
in  wrong.  If  one  person  enters  as  the  tenant  of  another,  and 
holds  under  him,  a  prescription  can  not  be  acquired  whilst 
the  tenant  thus  holds;  nor  will  any  portion  of  the  time  lie 
thus  holds   be  counted   in  making  out  the  prescriptive  right. 
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It,  then,  follows  that,  as  Ray  Whiteside  was  in  under  his 
father,  any  use  he  may  have  made  of  this  way,  whilst  he  so 
held,  was  as  tenant,  and  was  in  nowise  adverse.  It  was  a 
privilege  he  enjoyed  as  his  father's  tenant,  at  will  or  other- 
wise, for  the  more  commodious  enjoyment  of  the  farm  he  was 
occupying  under  his  father.  No  portion  of  the  time  he  thus 
used  this  way  can  be  counted,  as  he  did  not  use  it  adversely, 
but  subserviently  to  his  father's  title.  There  was,  therefore, 
no  prescriptive  right  shown. 

It  is,  however,  urged  that  the  use  of  this  way  was,  and 
had  been  since  Hay  Whiteside  commenced  to  occupy  the  farm, 
appurtenant  to  it,  and,  as  such,  passed  to  Ray  by  the  convey- 
ance from  his  father.  Had  this  way  been  appurtenant  to  the 
farm  of  appellant,  at  the  time  he  purchased,  then  it  would 
have  passed  by  the  grant  to  him.  A  way  held  by  grant  or 
prescription  will,  no  doubt,  pass  by  a  conveyance  of  the  land 
with  which  it  is  used  and  enjoyed  as  an  appurtenance;  but  a 
mere  license  to  use  a  way,  which  has  not  ripened  into  a  right, 
but  may  be  revoked,  is  not  an  appurtenance,  and  will  not  so 
pass  to  a  grantee  of  the  land.  Until  there  was  twenty  years' 
adverse  enjoyment,  Samuel  Whiteside,  as  the  owner  of  both 
farms,  could  have  revoked  the  license  expressly  or  impliedly 
given,  and  could  riehtfullv  have  closed  the  lane  before  he 
sold  the  land  over  which  it  ran.  Hence,  this  way  was  not 
appurtenant  to,  and  did  not  pass  by,  the  conveyance  from  the 
father  to  his  son,  Ray  Whiteside. 

It  is  also  urged  that  Ray  Whiteside,  after  he  purchased, 
had  a  way,  of  necessity,  over  this  land,  and  that  appellant, 
bv  purchasing,  from  Ray,  acquired  the  same  right,  and  hence, 
appellee  purchased  of  Samuel  Whiteside  subject  to  this  right  of 
way  from  necessity  ;  that  when  Samuel  Whiteside  conveyed  to 
his  son,  there  was  an  implied  grant  to  him  of  a  way  over  the 
grantor's  land  to  the  farm  granted,  that  he  might  have  ingress 
and  egress,  for  its  enjoyment;  and  that  we  should  presume 
it  was  intended  that  the  way  should  be  the  same  that  had 
been   used   for  the  purpose   for  perhaps  almost   forty  years. 
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A  way  from  necessity  is  said  to  arise  where  the  owner  sells 
land  to  another,  which  is  wholly  surrounded  by  the  land  of 
the  grantor,  and  the  purchaser  has  the  right  of  way  over  the 
grantor's  land,  to  arrive  at  his  own.  3  Kent's  Com.  420.  This 
is  the  rule  as  generally  stated  by  text  writers,  and  used  in 
adjudicated  cases. 

From  the  evidence  in  this  case,  it  is  manifest  that  appel- 
lant's lands  were  not  so  situated.  It  was  not  in  the  midst  of, 
or  surrounded  by,  the  land  of  Samuel  Whiteside,  when  he  sold 
to  the  grantor  of  appellant.  His  farm  adjoined  the  land  of 
Samuel  Whiteside,  but  was  not  surrounded  by  it.  It  is  true 
that  Samuel  Whiteside  still  owned  land  between  that  and  a 
public  road,  and  over  which  this  lane  passed  ;  but  other  per- 
sons also  owned  lands  adjoining  the  tract  owned  by  appellant, 
so  that  the  facts  in  the  case  by  no  means  bring  it  within  the 
rule  as  stated  by  Kent  and  other  text  writers. 

But  the  case  of  Hawton  v.  Freeman,  8  T.  R,.  50,  is  referred 
to  as  establishing  a  broader  rule,  and  one,  it  is  claimed,  which 
will  embrace  this  case.  On  turning  to  that  case,  Ave  find  that 
it  is  based  on  the  general  rule,  and  by  no  means  enlarges  it. 
Lord  Kenyon  says,  in  delivering  the  opinion  of  the  court, 
that  he  found  it  impossible  to  distinguish  that,  from  the  gen- 
eral rule,  where  a  man  grants  a  close,  surrounded  by  his  own 
land,  in  which  case  the  grantee  has  a  way  to  it,  of  necessity, 
over  the  land  of  the  grantor,  merely  because  the  grantor  con- 
veyed to  the  defendant  in  the  character  of  trustee,  as  it  could 
not  be  intended  that  he  meant  to  make  a  void  grant.  He 
says,  there  being  no  other  way  to  the  land  granted  but  over 
the  lands  of  one  of  the  persons  who  granted  to  him,  he  was 
entitled  to  a  way  of  necessity,  upon  the  authority  of  all  the 
cases,  that  a  grant  must  be  taken  most  strongly  against  the 
grantor.  This  in  nowise  enlarges  the  rule  itself,  but  only 
extends  its  application  to  a  grantor  who  was  a  mere  trustee. 

We,  after  a  careful  consideration  of  the  entire  case,  are  of 
opinion  that  appellant  has  failed  to  show  that  he  has  a  pre- 
scriptive right  to  the  way,  or  that  he  acquired  a  right  of  way, 
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as  appurtenant  to  his  farm,  when  he  purchased  of  Ray  White- 
side, or  that  he  acquired  or  lias  a  way  from  necessity.  He, 
therefore,  failed  to  establish  a  defense,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


LtTCINDA    FoiiMAN 


Maky  Frances  Stickney  et  al. 

1.  Amendment — Mil  of  review.  It  being  a  matter  of  discretion,  it  is 
not  error  to  allow  the  amendment  of  a  bill  of  review  after  a  demurrer  is 
sustained  to  it. 

2.  Bill  of  review — waiver  of  objection  to  right  to  file.  By  demurring' 
to  a  bill  of  review  before  its  amendment,  the  defendant  admits  that  the 
bill  is  properly  in  court,  and  can  not  afterwards  raise  the  objection  that 
it  was  tiled  without  performance  of  the  original  decree. 

3.  In  order  to  successfully  raise  the  objection  that  a  bill  of  review  is 
filed  before  performance  of  the  original  decree,  the  defendant  must  move 
the  court,  on  his  first  appearance,  to  strike  the  same  from  the  files,  or  to 
dismiss  the  suit. 

4.  Chancery — requiring  answer  of  guardian  ad  litem  to  amended  Mil. 
Where  a  guardian  ad  litem  for  an  infant  defendant  has  answered  a  bill 
in  chancery,  and  the  same  is  amended  by  correcting  dates  therein,  the 
omission  of  the  guardian  ad  litem  to  answer  the  bill  as  amended,  is  not 
such  a  substantial  error  as  to  justify  a  reversal  of  the  decree  on  bill  of 
review. 

5.  Specific  performance— p<3rs<m«Z  decree  against  heirs  of  vendor  for 
the  price  paid.  A  decree  on  bill  for  specific  performance  against  the 
heir  at  law  of  the  vendor,  who  is  a  minor,  which  requires  a  conveyance 
to  be  made  within  a  certain  time,  and,  in  default  thereof,  that  the  heir 
pay  the  purchase  money  back,  with  interest,  where  the  proof  fails  to  show 
that  any  property  of  the  deceased  vendor  had  been  received  or  come  to 
such  heir,  will  be  erroneous  so  far  as  it  requires  the  heir  to  pay  money. 
The  heir  is  not  personally  liable  on  his  ancestor's  contracts,  except  to 
the  extent  of  the  assets  coming  to  him  from  the  estate  of  the  latter. 

6.  Chancery — removing  cloud.  Where  land  has  been  sold  under  an 
execution  issued  under  a  decree  in  chancery,  the  court  may,  on  reversing 
the  decree  on  bill  of  review,  set  aside  such  sale  as  a  cloud  on  the  title,  if 
the  bill  is  framed  so  as  to  justify  such  relief. 
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Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  plaintiffs  in  error. 
Mr.  B.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Mary  Frances 
Stickney,  by  her  next  friend  Frances  A.  Peck,  and  Frances 
A.  Stickney,  against  Lucinda  Forman,  to  review  and  reverse 
a  decree  theretofore  obtained,  by  the  latter  against  the  two 
former,  for  alleged  errors  in  law  apparent  on  the  face  of  the 
decree. 

The  bill  whereupon  that  decree  was  rendered,  was  one  filed 
against  said  Stickney,  as  the  minor  daughter  and  heir  at  law, 
and  said  Frances  A.  Peck  as  the  widow,  since  married,  of  N. 
R.  Stickney,  deceased,  for  the  specific  performance  of  a  con- 
tract for  the  conveyance  of  real  estate  according  to  a  bond 
executed  by  the  said  N.  R.  Stickney,  which  was  set  out  in  the 
bill  in  hcec  verba,  whereby,  in  consideration  of  $250,  acknowl- 
edged to  have  been  paid  to  him  by  Lucinda  Forman,  he 
bound  himself  to  execute  to  her,  within  two  years  from  its 
date,  February  13,  1857,  a  warranty  deed  for  lot  No.  1,  in 
block  No.  13,  in  the  town  of  Centralia;  the  bill  alleging  that 
said  Stickney  departed  this  life  on  August  27,  1858.  The 
decree  was  for  a  conveyance,  and  in  case  of  default  in  making 
it  within  a  reasonable  time,  that  "complainant  have  judg- 
ment against  said   defendants  for  the  sum  of  $ ,  being  the 

amount  of  the  purchase  money  so  paid  to  the  said  N.  R. 
Stickney  at  the  time  of  said  purchase,  (it  having  before  been 
found  in  the  decree  to  be  $250,)  and  the  interest  thereon  to 
this  date  at  six  per  cent,  and  that  said  complainant  have 
execution  against  said  defendants  for  that  amount,  together 
with  the  costs  herein  accrued." 

The  court  below  overruled  a  demurrer  to  the  bill  of  review, 
and  ordered  that  the  original  decree  be  reversed  and  set  aside, 
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and  that  defendants  pay  the  costs  of  the  suit.  The  defendants 
bring  this  writ  of  error  for  the  reversal  of  the  decree,  and 
assign  various  errors. 

It  is  urged  that  the  court  erred  in  granting  leave  to  amend 
the  bill  in  this  case  after  a  demurrer  was  overruled  to  it. 
The  amendment  was  properly  allowable  within  the  discre- 
tion of  the  court.  The  propriety  of  allowing  an  amendment 
of  a  bill  of  review  was  recognized  in  Gardner  v.  Emerson,  40 
111.  296. 

It  is  insisted  that  the  court  erred  in  overruling  the  motion  to 
strike  the  amended  bill  from  the  files;  that  the  motion  should 
have  been  allowed,  as  the  bill  failed  to  show  that  complain- 
ants had  complied  with  the  former  decree,  or  paid  the  costs 
of  the  same,  or  to  show  any  reason  for  not  having  done  so. 
Before  the  amendment  of  the  bill,  defendant  had  demurred 
to  it.  By  so  demurring,  she  admitted  the  bill  was  properly 
in  court.  She  could  not  afterward  raise  the  objection  that 
the  bill  was  not  regularly  filed,  because  of  non-performance 
of  the  original  decree. 

In  order  to  successfully  raise  that  objection,  she  should 
have  moved  the  court  below,  upon  her  first  appearance,  to 
have  stricken  the  bill  from  the  files,  or  to  have  dismissed 
the  suit.  Griggs  et  al.  v.  Gear,  3  Gilm.  2;  Horner  v.  Zimmer- 
man et  al.  45  111.  14. 

It  is  claimed  that  there  was  no  error  in  law  in  the  former 
decree. 

The  bill  of  review  assigns  two  errors  of  law  in  that  decree. 
One,  that  Mary  Frances  Stickney  was  a  minor,  and  that  the 
court  erred  in  decreeing  against  her  without  first  haviiig 
required  an  answer  of  her  guardian  ad  litem  to  the  amended 
bill;  the  other,  that  there  was  a  personal  decree  against  the 
defendants  for  the  amount  of  the  purchase  money  of  the  lot, 
with  interest,  in  case  of  their  failure  to  convey  within  a  rea- 
sonable time. 

The  guardian  ad  litem  of  the  infant  had  put  in  an  answer  to 
the  bill  as  originally  filed.  Subsequently,  the  court  overruled 
37 — 77th  III. 
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a  demurrer  to  the  bill,  and  gave  leave  to  complainant  to 
amend  it,  which  she  did  by  correcting  dates,  and  the  defend- 
ants were  ruled  to  answer  the  bill  as  amended,  instanter. 
The  omission  of  the  guardian  ad  litem  to  answer  specially  the 
amended  bill,  we  can  not  regard  as  any  such  error  as 
should  cause  a  reversal  of  the  decree.  Under  the  answer 
alreadv  in  to  the  original  bill,  all  the  rights  of  the  infant 
could  have  been  protected,  and  all  matters  of  defense  to  the 
bill  as  amended,  could  have  been  sufficiently  availed  of. 

There  was  nothing  in  the  record  to  justify  rendering  a 
personal  decree  against  the  defendants  for  the  amount  of  the 
purchase  money  of  the  lot. 

In  no  event  could  there  have  been  warrant  for  any  such 
personal  decree  against  the  defendants  for  the  payment  of 
money,  except  to  the  extent  of  assets  of  the  estate  of  N.  R. 
Stickney,  shown  to   have  come  to  them. 

The  record  did  not  show  that  any  property  whatever  had 
been  received  by  or  came  to  the  defendants  from  the  estate  of 
N.  B..  Stickney  ;  nor  did  the  bill  even  allege  that  defendants  had 
received  from  such  estate  any  property  in  value  or  kind.  It 
alleged  only,  in  that  respect,  '' :  that,  by  the  will  of  Nathan  K. 
Stickney,  his  wife,  the  said  Frances  A.,  and  his  daughter,  said 
Mary  Frances,  received,  and  became  possessed  of,  the  estate, 
both  real  and  personal,  of  the  said  Nathan,  and  used  and  appro- 
priated the  same  to  their  own  benefit  and  purposes."  So  that  by 
the  taking  of  the  bill  for  confessed  against  the  defendants,  there 
is  no  allegation  in  it  which  would  warrant  a  personal  decree 
against  the  defendants  for  the  sum  of  $250  and  interest 
thereon.  As  respects  that  part  of  the  former  decree  which 
directed  a  conveyance  of  the  lot,  we  perceive  no  error  therein, 
and  think  it  should  not  have  been  disturbed. 

There  is  a  further  allegation  in  this  present  bill,  that  on 
the  13th  of  July,  1872,  the  sheriff  of  Marion  county  (where 
the  former  decree  was  obtained)  proceeded  to  levy  on  and  sell, 
and  did  sell,  under  an  execution  issued  out  of  the  circuit 
court  of  that  county,  as  the  property  of  Frances  A.  Peck,  20 
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feet  off  the  south  side  of  lot  4,  in  block  20,  in  the  town  of 
Centralia,  and  that  Lucinda  A.  Forman  bid  off  the  same  at 
$200,  and  Avill  take  a  deed  for  the  same,  and  thereby  create 
a  cloud  on  complainants'  title.  The  decree  here  set  aside 
this  sale,  as  well  as  reversed  and  annulled  the  former  decree. 
This,  it  is  maintained,  was  error,  because  the  bill  of  review 
does  not  allege  that  the  execution  under  which  the  sale  was 
made  was  issued  upon  the  original  decree  sought  to  be 
reviewed  and  reversed.  It  is  true,  the  bill,  as  originally 
filed,  did  not  contain  any  allegation  from  which  that  fact 
could  be  inferred.  But  the  amended  bill,  toward  its  close, 
contains  this  allegation:  that  by  the  sale  of  the  land  under 
the  execution  issued  under  said  decree,  a  cloud  is  created  on 
the  title  to  said  land.  We  are  inclined  to  think  that  this 
may  help  out  the  insufficiency  of  the  preceding  averments, 
and  that  upon  a  general  demurrer,  taking  the  whole  bill 
together,  it  may  be  held  substantially  to  allege  that  the  sale 
was  under  an  execution  issued  upon  the  original  decree  sought 
to  be  reviewed  and  reversed. 

The  decree  of  the  court  below  will  be  reversed  in  so  far  as 
it  reverses  and  sets  aside  the  original  decree  in  favor  of 
Lucinda  Forman,  in  the  respect  that  it  decrees  a  specific 
performance  of  the  contract  there  involved,  and  directs  the 
making  of  a  conveyance  of  the  lot  therein  described;  in  all 
other  respects,  the  decree  of  the  court  below  is  affirmed.  The 
costs  of  the  appeal  will  be  equally  divided  between  the  par- 
ties. 

Decree  reversed  in  part. 
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John  Dilnstedter 

v. 
Jacob  Dtjnstedtee; 

1.  Forcible  entry  and  detainer — of  barn  by  one  having  a  mere  license 
to  occupy  in  common  with  owner.  Where  a  party  erected  a  barn  on  his  lot, 
and  allowed  his  son  to  occupy  and  use  the  same  in  common  with  him- 
self, for  many  years,  without  any  rent  or  contract  respecting  the  same,  and 
the  son  finally  took  exclusive  possession  thereof,  and  kept  the  owner  out 
of  the  same:  Held,  in  an  action  of  forcible  entiy  and  detainer,  by  the 
father  against  the  son,  for  possession,  that  the  plaintiff  was  entitled  to 
recover. 

2.  Real  estate — occupancy  by  mere  permission  gives  no  right  in,  as 
against  owner.  Where  a  father  permits  his  son  to  occupy  his  barn  continu- 
ously with  himself  for  a  long  time,  under  no  contract  or  agreement,  this 
will  not  vest  in  the  son  any  right  in  the  property,  or  to  its  possession. 
It  amounts  only  to  an  implied  license,  subject  to  revocation  by  notice  at 
any  time. 

3.  Same — building  erected  on,  by  owner's  consent.  If  the  owner  of  a  lot 
consents  to  the  building  of  a  barn  thereon  by  another,  without  any  terms 
being  agreed  upon,  the  presumption  will  be  that  the  barn  was  to  become 
a  part  of  the  freehold,  or  that  the  owner  is  to  pay  for  the  building. 

Appeal,  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  PI.  Snyder,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  brought  by  John 
Dunstedter  against  Jacob  Dunstedter,  to  recover  a  certain 
part  of  a  lot,  including  a  barn  situated  thereon,  and  the 
cause  taken  by  appeal  to  the  circuit  court. 

On  the  trial  of  the  appeal  by  the  court,  without  a  jury,  judg- 
ment was  rendered  in  favor  of  the  defendant,  from  which  the 
plaintiff  appealed.  The  opinion  of  the  court  states  the  sub- 
stance of  the  facts. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellant. 

Messrs.  Krome  &  Hadley,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case,  appellee  filed  a  complaint  against  appellant, 
for  the  detention  of  the  possession  of  fifty  feet  on  the  south 
end  of  a  town  lot,  and  a  barn  situated  thereon.  On  the  trial 
below,  it  appeared  that  appellee  was  the  owner  of  the  ground 
on  which  the  barn  was  situated:  but  each  party  claimed  to 
be  entitled  to  possession  of  that  building. 

It  appears  that  the  parties  owned  the  premises  in  dispute 
as  tenants  in  common,  and,  as  early  as  in  1860,  appellee  sold 
and  conveyed  his  undivided  interest  to  appellant.  The  stable 
was  built  after  this  conveyance  was  made,  but  appellee  claims 
that  it  was  before  the  deed  was  recorded.  Appellant  either 
gave  appellee  permission  to  build  the  stable  at  his  own 
expense,  or  authorized  him  to  do  so  for  appellant  as  his  agent, 
and  at  his  expense — which,  is  not  certainly  shown.  Appellant 
swears  that  he  is  unable  to  read  and  write,  and  had  appellee 
to  transact  his  business,  and  to  have  the  stable  built, and  that 
he  furnished  appellee  the  money  to  pay  the  workmen  for 
labor,  etc. 

On  the  other  hand,  appellee  claims  he  built  the  stable,  and 
paid  for  it;  and  it  is  conceded  they  both  used  it  by  keeping 
their  horses  and  the  feed  for  them  in  the  building,  from  the 
time  it  was  erected,  until  comparatively  a  short  time  before 
this  suit  was  brought.  But  upon  what  terms,  and  on  what 
understanding  it  was  so  occupied,  does  not  appear.  Appel- 
lant does  not  testify  that  it  was  agreed  that  lie  was  to  have 
the  exclusive  use  of  the  property,  nor  does  he  state  that 
there  was  any  understanding  as  to  how  it  was  to  be  used  ; 
but  he  does  say  that  appellant  had  the  privilege  of  using  it  as 
much  as  he  did;  that  he  considered  his  father  had  the  same 
right  in  its  occupancy  as  he  had;  that  he  could  put  anything 
in  he  desired;  but  he  says  he  was  the  landlord,  paid  no  rent, 
and  was  not  the  tenant  of  his  father.  He  nowhere  mentions 
the  terms  upon  which  he  built  or  occupied  the  stable. 
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Iii  this  evidence  we  perceive  nothing  indicating  the  rela- 
tion of  landlord  and  tenant,  even  if  appellee's  version  is  taken 
as  true.  It  may  be  inferred,  from  the  length  of  time  that  the 
parties  occupied  the  stable,  that  appellee  did  so  with  the 
assent  of  appellant;  but  that  did  not  create  a  term  or  any 
title  to  the  premises.  The  parties  both  occupied  the  build- 
ing continuously,  and  that  could  not,  in  the  absence  of  con- 
tract or  agreement,  give  appellee  any  vested  right  in  the 
property  or  to  its  possession.  It,  at  most,  could  amount  to 
no  more  than  an  implied  license  to  occupy  the  property  in 
conjunction  with  appellant,  and  to  terminate  appellee's  right 
to  so  occupy  it,  appellant  only  had  to  give  notice  that  the 
license  was  revoked.  There  can  be  no  pretense  that  appellee, 
after  receiving  such  notice,  could  lawfully  hold  the  possession, 
and  exclude  appellant  from  its  occupancy. 

But  it  is  urged  that  appellant  licensed  appellee  to  erect  the 
building  on  his  ground,  and  that  where  there  is  such  a  license 
given,  the  licensee  has  the  right  to  remove  the  building. 
Appellee,  it  is  true,  testified  that  his  father  gave  his  consent 
that  he  might  build  the  barn,  but  he  does  not  say  upon  what 
terms.  If  none  were  specified,  the  presumption  would  be 
that  it  was  to  become  a  part  of  the  freehold,  or  that  the 
owner  would  pay  for  the  erection.  Again,  it  appears  that 
appellee  had  occupied  the  barn  continuously  for  fourteen 
years  or  upwards  ;  and  if  it  be  a  fair  inference,  in  the  absence 
of  other  proof,  as  we  think  it  is,  that  appellee  was  to  occupy 
it  until  remunerated  for  his  outlay,  if  he  expended  anything, 
then  we  are  not  prepared  to  say,  and  the  evidence  is  silent  on 
the  point,  that  he  has  not  had  full  compensation  from  the 
use  of  the  building.  But  if  he  has  not,  his  remedy,  if  he  has 
any,  is  by  an  action  to  recover  damages. 

The  evidence  fails  to  establish  the  claim  that  appellee 
paid  for  the  building  out  of  his  own  means.  His  father,  the 
appellant,  testified  that  appellee  transacted  his  business,  ami 
that  appellant  furnished  the  money  to  pay  for  the  erection 
of  the  building.     It  is  true  that  appellee  produced  the  receipt 
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of  the  carpenter,  who  did  the  work,  for  his  pay,  bat  that  is 
not  inconsistent  with  the  fact  that  appellant  may  have  fur- 
nished the  money  ;  and  if  appellee  was  in  the  habit  of  transact- 
ing appellant's  business,  and  he  had  the  building  erected,  it  is 
reasonable  to  suppose  that  the  money  was  thus  furnished. 
We  are  clearly  of  opinion  that  appellant  proved  a  eatee 
that  entitled  him  to  recover,  and  for  that  reason,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Cairo  and  St.  Louis  Railroad  Company 

V. 

John  Schumacker. 

New  trial,— for  newly  discovered  evidence.  If,  after  the  trial  of  a  case, 
a  party  discovers  new  evidence,  not  merely  cumulative,  but  of  an  import- 
ant and  decisive  character,  in  connection  with  other  evidence  excluded 
by  the  court  for  want  of  proof  of  the  fact  to  be  proved  by  the  newly  dis- 
covered evidence,  and  the  party  has  been  guilty  of  no  negligence  in  at- 
tempting to  find  the  new  proof,  a  new  trial  will  be  granted. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  John  Schumacker  against 
the  Cairo  and  St.  Louis  Railroad  Company.  The  opinion  of 
the  court  presents  the  facts  of  the  case. 

Messrs.  Searls  &  Millard,  for  the  plaintiff  in  error. 

Mr.  James  M.  Dill,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Waiving  the  discussion  of  all  other  questions  raised  on  the 
record,  we  are  of  opinion  the  court  ought  to  have  granted 
a  new  trial,  on  account  of  the  newly  discovered  evidence. 


584  C.  &  St.  L.  R.  R.  Co.  v.  Schumacker.      [Jane  T. 

Opinion  of  the  Court. 

The  action  was  brought  in  trespass,  to  recover  of  the  rail- 
road company  damages  for  entering  upon  premises  occupied 
by  plaintiff,  to  construct  its  railroad,  tearing  down  his  fences 
and  exposing  his  crops  to  the  depredations  of  the  stock  in  the 
vicinity.  On  the  trial,  defendant  offered  to  prove  that  H.  R. 
Payson  &  Co.,  under  a  construction  contract,  obligated  them- 
selves to  build  the  road,  locate  the  line,  procure  the  right  of 
way,  and  equip  the  road  after  it  was  built,  and  that  it  had  no 
control  over  the  road,  for  any  purpose,  during  its  construction. 
On  objection  being  made,  the  court  excluded  this  evidence. 

Had  defendant,  in  this  connection,  offered  to  show  that  H. 
R.  Payson  &  Co.,  under  their  contract,  did  procure  the  right 
of  way  from  plaintiff,  and  paid  him  for  the  same,  the  evidence 
tendered  was  all  important  to  the  defense,  and,  no  doubt, 
would  have  been  admitted;  but  it  was  not  then  known  that 
any  such  evidence  could  be  produced.  After  the  trial,  it  was 
discovered  defendant  could  prove,  by  George  L.  Detch,  that 
lie  was  the  agent  of  H.  R.  Payson  &  Co.,  and,  as  such  agent, 
he  did  procure  of  plaintiff  the  right  of  way  and  the  privilege 
to  enter  upon  and  construct  defendant's  railroad  upon  the 
identical  premises  described  in  the  declaration,  and  that  he 
paid  him  in  full  the  amount  agreed  upon  as  his  damages.  An 
affidavit  of  Mr.  Detch,  that  he  would  testify  to  these  and 
other  material  facts,  was  filed  in  support  of  the  motion. 
Other  affidavits  filed,  show  defendant  had  used  every  reason- 
able effort  to  discover  evidence  in  relation  to  the  transaction. 
It  was  shown  that  inquiry  was  made  by  those  now  in  charge 
of  the  affairs  of  the  company,  of  every  one  they  had  any  rea- 
son to  suppose  had  any  knowledge  of  the  facts  in  the  case. 

Notwithstanding  the  trespasses  complained  of  are  alleged  to 
have  been  committed  in  the  fall  of  1872,  no  suit  was  com- 
menced until  July,  1874.  Plaintiff  was  a  tenant,  having  no 
ownership  in  the  lands  affected,  but  it  does  not  appear  he 
ever  made  any  claim  for  damages  against  the  company  until 
lie  instituted  his  suit.  The  delay  that  intervened  may  be  one 
reason  whv  defendant  was  unable  to  learn  the  facts  necessary 
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to  the  defense.  Had  the  suit  been  commenced  when  the 
injury  was  committed,  no  doubt  the  facts  alleged  in  the  affi- 
davit, if  thev  existed,  would  have  been  known,  and,  in  all 
probability,  would  have  been  produced  on  the  trial. 

The  newly  discovered  evidence,  if  true,  and  there  is  no 
suggestion  Mr.  Detch  is  not  a  credible  witness,  is  important, 
as  going  to  the  merits  of  the  case.  It  was  not  simply  cumu- 
lative, but  newly  discovered  evidence  in  the  strictest  sense, 
apparent! v  of  a  conclusive  character,  on  a  branch  of  the  de- 
fense on  which  no  proof  was  offered,  and,  in  connection  with 
the  testimony  excluded,  the  court  ought  to  have  allowed  de- 
fendant an  opportunity  to  produce  it.  The  ends  of  justice, 
we  think,  demand  there  should  be  a  new  trial,  and  it  is 
accordingly  granted.      Wilder  v.  Greenlee,  49  111.  253. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Roland  Whitney 

v. 
U.  G\  Stevens. 

1.  Cloud  upon  title  —  tax  deed —  limitation.  Where  a  party,  under 
a  tax  deed  to  land,  paid  all  taxes  assessed  thereon  for  seven  successive 
years,  during  which  time  the  land  was  vacant  and  unoccupied,  and 
then  took  possession,  it  was  held,  that  a  court  of  equity  could  not  set 
aside  such  tax  title  at  the  instance  of  the  former  owner,  on  the  ground  of 
irregularities  in  acquiring  the  same,  but  must  leave  the  party  to  try  the 
question  of  title  in  a  court  of  law. 

2.  Limitation — under  act  of  1839,  to  meant  land.  Where  a  party, 
under  a  deed  made  on  a  sale  of  land  for  taxes,  which  purported  to  convey 
title,  pays  all  taxes  assessed  thereon  for  seven  successive  years,  and  then 
takes  possession,  his  title  will  be  valid  against  all  persons,  except  such  as 
may  be  under  statutory  disability,  even  though  his  title,  standing  by  itself, 
may  be  regarded  invalid. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county; 
the  Hon.  Hiram  B.  Dkcius,  Judge,  presiding. 
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Mr.  J.  H.  Haeley,  and  Mr.  J.  M.  Honey,  for  the  plaintiff 
in  error. 

Messrs.  Brown  &  Gibson,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  exhibited  in  the  circuit  court  of 
Jasper  county,  by  Roland  Whitney  a-gainst  U.  G.  Stevens,  to 
set  aside  a  tax  title  which  Stevens  had  acquired  in  a  certain 
quarter  section  of  land  in   Jasper  county. 

At  the  May  term.  1874,  of  the  court,  a  hearing  was  had 
upon  bill,  answer,  replication  and  proofs,  and  a  decree  was 
rendered  denying'  the  relief  prayed  for,  and  dismissing  com- 
plainant's bill,  to  reverse  winch  the  complainant  brings  the 
record  here  by  writ  of  error. 

The  complainant  bases  his  right  to  maintain  a  bill  upon 
certain  errors  alleged  to  have  occurred  in  the  proceedings 
through  which  the  defendant  acquired  title  on  the  sale  of  the 
land  for  the  non-payment  of  taxes. 

Whether  the  proceedings  by  which  the  land  was  sold  for 
taxes  were  regular  or  defective,  is  a  matter  of  no  consequence 
in  the  determination  of  this  case,  and  hence  it  is  unnecessary 
to  consider  the  objections  urged  to  the  validity  of  the  sale. 

The  proof  shows  that  the  land  was  sold  in  1860  for  the 
taxes  of  1859,  and  purchased  by  the  defendant;  that  under 
and  by  virtue  of  the  sale,  on  the  16th  day  of  February,  1864, 
the  sheriff  of  Jasper  county  executed  and  delivered  to  the 
defendant  a  deed  of  the  land.  Under  this  deed  the  defend- 
ant paid  all  taxes  assessed  on  the  land,  for  seven  successive 
years.  The  testimony  further  shows,  that  the  land  was  vacant 
and  unoccupied  until  the  winter  of  1872  and  1873,  when  the 
defendant  acquired  the  possession. 

The  defendant  testified,  and  upon  that  point  he  is  not  con- 
tradicted, that  he  obtained  the  deed  to  the  land  in  good  faith. 
Under  these  circumstances,  upon  what  principle  the  com- 
plainant was  entitled  to  set  aside  the  defendant's  title  to  the 
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land  in  controversy,  as  a  cloud  upon  his  title,  we  are  at  a  loss 
to  conjecture.  The  tax  sale,  although  it  may  have  been  de- 
fective, and  the  title  acquired  under  it,  when  relied  upon 
alone  as  a  title,  might  not  have  been  regarded  valid,  yet  the 
deed  which  the  defendant  obtained,  which,  upon  its  face,  pur- 
ported to  convey  the  land,  was  color  of  title.  A  title  of  this 
character,  obtained  in  good  faith,  followed  with  the  payment 
of  all  taxes  legally  assessed  for  seven  successive  vears,  while 
the  land  is  vacant,  and  possession  then  taken,  has  been  uni- 
formly held  by  this  court  to  be  a  valid  title  as  against  all 
persons,  except  such  as  may  be  under  the  disability  named  in 
the  statute. 

Had  the  complainant  instituted  an  action  of  ejectment  in 
a  court  of  law,  to  recover  the  possession  of  the  premises, 
which  is  the  proper  forum  in  which  to  settle  conflicting  titles, 
under  the  evidence,  we  see  no  ground  upon  which  he  could 
recover. 

It  is  no  part  of  the  duty  of  a  court  of  equity  to  bolster  up 
or  strengthen  the  title  of  complainant  by  entering  a  decree 
impairing  the  force  or  effect  of  that  held  bv  the  defendant, 
but  both  should  be  left  on  an  equality,  so  that,  if  desirable, 
they  can  contest  their  respective  titles  in  a  court  of  law  upon 
the  merits  of  each. 

The  record  before  us  discloses  nothing  upon  which  the  com- 
plainant could  obtain  any  relief  in  a  court  of  equity, 

The  decree  of  the  circuit  court  will,  therefore,  be  affirmed. 

Decree  affirmed. 


John  B.  Lovingston 


John  Shokt. 

1.  Rescission  of  contract— /}>;•  defect  in  title,  wlieve  the  purc7iaser  is 
not  disturbed.  Where  a  purchaser  of  land  by  warranty  deed  knows,  at  the 
time  of  his  purchase,  that  the  title  is  suspicious,  and  has  the  same  exam- 
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ined,  and  takes  a  conveyance,  relying  upon  the  covenants  of  warranty,  he 
will  not  he  allowed  to  rescind  the  purchase,  where  he  has  not  heen  dis- 
turbed in  his  possession,  and  nothing  appears  to  show  that  he  will  be. 

2.  Same — must  be  in  toto.  A  party  can  not  rescind  an  entire  contract 
in  part,  retaining  that  which  is  valuable  to  him  and  compelling  the  other 
party  to  take  back  that  which  may  prove  to  be  of  no  advantage,  in  the 
absence  of  any  fraud  practiced  upon  him.  If  he  rescinds  it  at  all,  he  must 
do  so  in  toto. 

3.  Where  a  party  applied  to  purchase  one  of  two  tracts  of  land,  which 
the  owner  refused  to  sell  unless  he  would  take  both,  and  the  purchaser, 
knowing  that  the  title  to  the  other  tract  had  been  questioned,  bought 
both,  taking  a  warranty  deed  as  to  the  estate  sold,  and  afterwards,  with- 
out having  ever  been  disturbed  in  his  possession,  filed  his  bill  to  rescind 
the  sale  as  to  the  latter  and  least  valuable  tract:  Held,  that  his  bill  was 
properly  dismissed,  there  being  no  claim  the  warranty  was  not  good. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge;  presiding. 

This  was  a  bill  in  chancery,  by  Lovingston,  against  Short, 
to  enjoin  a  sale,  under  a  trust  deed,  of  two  tracts  of  land  given 
to  secure  the  balance  of  the  purchase  money,  and  to  rescind 
the  sale,  as  to  one  of  the  tracts,  on  account  of  alleged  defects 
iii  the  title  thereof,  and  to  allow  a  corresponding  reduction 
in  the  price  to  be  paid.  The  opinion  of  the  court  states  the 
facts  of  the  case  with  sufficient  fullness  to  a  clear  understand- 
ing of  the  merits. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

On  the  15th  day  of  August,  1871,  defendant  sold  to  com- 
plainant his  unexpired  leasehold  estate  in  37  J  acres  of  land, 
which  had  been  granted  by  the  supervisor  of  the  village  of 
Cahokia,  on  the  27th  day  of  May,  1841,  for  the  period  of 
99  years,  and  conveyed  the  same  by  warranty  deed.  It  was 
not  understood,  nor  is  it  claimed,  that  defendant  pretended  to 
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sell  the  fee  of  the  land,  but  simply  a  leasehold  estate,  and 
the  warranty  was  that  he  was  seized  of,  and  had  the  right  to 
convey,  such  an  estate.  The  land  sold  consists  of  two  lots, 
one  containing  17  J  acres  and  the  other  20  acres.  The  latter 
is  the  one  about  which  this  controversy  arose. 

The  original  lease  for  the  lot  in  controversy  was  made  to  a 
grantor  of  Mary  Neville,  from  whom  defendant  claims  what- 
ever title  he  lias.  Subsequent  to  the  grant  to  her,  Mrs. 
Neville  intermarried  with  a  man  by  the  name  of  Hays.  She 
had  two  sons  by  her  former  husband,  but  whether  they  are 
now  living,  does  not  appear,  from  anything  in  the  evidence. 
Nothing  definite  has  been  heard  from  either  of  them  for 
many  years.  Rumors  of  their  death  have  prevailed,  but 
nothing  reliable  is  proven. 

Before  her  death,  Mrs.  Hays  made  and  published  a  will,  by 
which  she  appointed  defendant  sole  executor.  In  recording 
the  will,  when  it  was  admitted  to  probate,  a  mistake  seems 
to  have  been  made  in  using  the  word  "  transfer,"  instead  of 
lease,  where  that  word  occurs  in  the  second  item.  It  was 
supposed  the  word  i:  transfer,"  as  used  in  the  will,  gave  the 
executor  power  to  sell  and  convey  all  the  interest  the  tes- 
tatrix had  in  the  property  involved  in  this  litigation.  All 
parties  so  regarded  it  at  the  time  of  the  sale  to  complainant. 
Both  parties  had  their  attorneys  examine  the  records,  to  ascer- 
tain what  power  defendant  had  under  the  will.  They,  how- 
ever, did  not  examine  the  original  will,  but  only  the  record 
of  it.  The  examination  was  made  when  all  the  parties  and 
their  counsel  were  present,  and  there  does  not  seem  to  have 
been  any  disagreement  that  the  will,  as  recorded,  gave  the 
executor  full  authority  to  make  the  sale.  Twenty  years  had 
then  intervened  since  the  will  had  been  admitted  to  probate, 
and  whether  the  executor,  within  that  period,  had  seen  the 
original  will,  does  not  appear;  but  if  he  had,  he  could  not 
read  it.  It  is  proven  he  could  neither  read  nor  write.  It  is 
evident  the  executor  acted  in  the  utmost  good  faith  in  making 
the  sale,  believing  he  had  the  clear  right  to  do  so  under  the  will. 
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Before  the  first  installment  of  the  purchase  money  became 
due,  the  mistake  in  the  record  of  the  will  had  been  discov- 
ered; and  complainant  undertook  to  rescind  the  contract  of 
sale,  so  far  as  the  20-acre  tract  is  concerned,  but  sought  to 
affirm  it  as  to  the  other  smaller  and  much  more  valuable  one. 
Accordingly,  he  filed  his  bill  to  enjoin  the  sale  of  both  tracts 
under  the  deed  of  trust  that  had  been  given  to  secure  the 
deferred  payments,  and  to  have  allowed  a  reduction  or  com- 
pensation for  the  relative  value  of  the  20-acre  piece,  to  which 
it  is  insisted  defendant  had  no  title. 

Admitting  the  existence  of  the  mistake  in  the  record  of  the 
will,  that  the  word  "transfer"  should  be  read  "lease,"  a 
grave  question  arises,  when  the  context  is  considered,  whether, 
under  the  will,  the  executor  had  not  power  to  make  a  valid 
conveyance  of  the  leasehold  estate.  The  estate  which  the 
testatrix  had  in  the  property  was  less  than  a  freehold,  and 
whether  it  descended  to  the  heirs  or  the  executor,  the  third 
clause  of  the  will  gave  the  executor  the  right  to  occupy  the 
premises  at  a  yearly  stipulated  rent.  The  duration  of  his 
occupancv  was  not  limited,  except  by  the  duration  of  the 
estate  itself.  The  executor  had  entered  upon  the  premises, 
and  occupied  the  same  for  nearly,  or  quite,  20  years  prior  to 
the  sale  to  complainant.  Whatever  estate  the  executor  may 
have  acquired  under  the  third  clause  of  the  will,  he  could 
assign  to  any  one  who  might  choose  to  purchase.  By  the 
deed  he  conveyed  to  complainant  all  his  interest  in  the  prop- 
erty, whatever  it  was  and  however  it  may  be  defined,  and 
transferred  to  him  his  possession.  It  is  not  claimed  any  one 
having  paramount  title  has  interfered  with  that  possession, 
and,  for  aught  that  appears,  complainant,  and  his  heirs  and 
assigns,  could  hold  the  possession  during  the  existence  of  the 
leasehold  estate.  That  was  all  complainant  bargained  for. 
But  we  do  not  desire  to  discuss  this  branch  of  the  case  fur- 
ther, as  the  decision  of  the  case  may  be  rested  on  other 
grounds. 

Before  complainant  concluded  the  purchase,  he  had  heard 
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defendant's  title  to  the  20-acre  tract  questioned.  He  under- 
took to  purchase  the  smaller  tract  by  itself,  which  is  proven 
to  be  most  valuable,  but  defendant  refused  to  sell  in  that  way. 
If  lie  could  not  sell  both  tracts,  he  would  not  sell  either.  Not- 
withstanding complainant  knew  the  title  was.  to  some  extent, 
suspicious,  he  chose  to  make  the  purchase  of  both  tracts,  and 
rely  on  defendant's  covenants;  for  he  says  himself  he  knew 
defendant  was  responsible. 

When  complainant  offered  to  rescind  the  contract  as  to  the 
20  acres,  defendant  offered  to  rescind  it  in  toto,  and  give  him 
back  his  money,  with  interest,  that  he  had  advanced  on  the 
purchase,  but  this  he  declined  to  do.  If  complainant  was  not 
Willing  to  perform  the  contract  as  he  had  made  it,  in  all  con- 
science he  ought  to  be  willing  to  a  rescission  of  the  entire 
contract,  upon  equitable  terms.  He  will  not  be  permitted  to 
come  into  a  court  of  equity  and  insist  he  have  the  best  part 
of  the  contract  executed  in  his  favor,  and  rescinded  as  to  that 
part  which  is  thought  to  be  unprofitable.  Previous  to  making 
the  sale,  defendant  had  expressly  refused  to  sell  complainant 
one  tract  unless  he  could  sell  both.  The  smaller  lot  lies  near 
East  St.  Louis,  and  is  valuable  for  subdivision;  but  the  20- 
acre  tract  is  situated  beyond,  and.  if  separated  from  the  smaller 
one,  would  be  depreciated  in  value.  Although  described  as 
two  lots,  they  really  constitute  but  one  tract. 

No  principle  of  law  is  better  settled  than  that  a  party  can 
not  rescind  an  entire  contract  in  part,  retaining  that  which  is 
valuable  to  him,  and  compelling  the  other  party  to  take  back 
that  which  may  prove  to  be  of  no  advantage.  He  can  not 
affirm  the  contract  as  to  a  part  and  avoid  the  residue;  but  if 
he  rescinds  at  all,  he  must  rescind  in  toto.  Buchenan  v.  Hor- 
net], 12  111.  336;  Brown  v.  Skuter,  41  111.  174;  Ryan  v.  Brandt, 
42  111.  85. 

Should  the  vendee,  in  this  case,  be  permitted  to  rescind  the 
contract  as  to  the  20  acres,  and  affirm  it  as  to  the  other  and 
more  valuable  tract,  it  would  be  to  make  a  new  contract  for 
the  parties,  and  one  that  the  owner  of  the  property  expressly 
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refused  to  make.  This,  we  have  neither  the  power  nor  incli- 
nation to  do.  If  there  has  been  a  failure  of  the  title  to  any 
portion  of  the  property  included  within  the  contract,  the  ven- 
dee is  at  liberty  to  refuse  to  perform  it;  but  it  would  be 
inequitable  to  permit  him  to  have  the  advantage  of  all  that 
is  valuable  in  the  contract,  and  avoid  the  residue.  By  his 
cross-bill,  defendant  offers  him  the  privilege  to  rescind  the 
entire  contract,  and  tenders  him  back  the  money  advanced 
on  the  purchase,  with  interest.  This  is  all,  in  good  con- 
science, that  he  can  ask,  or  ought  to  have. 

But  complainant  insists  he  has  donated  a  portion  of  the 
land  for  educational  purposes,  and  made  sale  of  a  small  lot, 
and  hence,  can  not  rescind  as  to  the  whole  purchase.  Defend- 
ant, in  his  cross-bill,  offers  to  confirm  the  conveyances,  only 
claiming  credit  for  the  donation,  if  there  was  one. 

We  have  not  deemed  it  necessary  to  express  an  opinion 
upon  the  question  whether  defendant,  under  the  third  item 
of  the  will,  could  sell  his  right  to  the  occupancy  of  the  premi- 
ses, only  accounting  to  the  heirs,  if  there  are  any.  for  the 
annual  rents,  for  the  reason  that,  under  the  circumstances  of 
this  case,  if  complainant  is  permitted  to  rescind  the  contract 
at  all,  he  must  rescind  in  toto.  His  money  advanced  on  the 
purchase  has  been  tendered  back  to  him,  with  interest,  and 
he  ought  then  to  have  made  his  election  whether  he  would 
perform  the  contract  as  he  had  made  it.  There  is  not  a 
shadow  of  equity  in  the  claim  put  forth  by  complainant.  He 
will  neither  exercise  his  privilege  to  rescind  the  contract,  nor 
perform  it.  Defendant  has  been  guilty  of  no  fraud.  He  dis- 
closed the  source  of  his  title  just  what  it  was.  It  may  or  it 
may  not  be  good.  Complainant  entered  into  possession  of 
the  premises  under  the  contract  of  purchase,  and  that  posses- 
sory right  has  never  been  disturbed,  and,  for  aught  that 
appears,  may  never  be.  No  one  claims,  or  has  asserted,  para- 
mount title.  With  as  much  knowledge  of  the  title  as  defend- 
ant had,  complainant  chose  to  make  the  purchase,  relying  on 
the  covenants  of  warranty  as  security.    There  is  no  suggestion 
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the  warranty  is  not  good,  in  case  complainant  should  ever  be 
disturbed  in  the  possession  of  the  property.  He  never  bar- 
gained for  the  fee  simple  title,  but  only  for  the  remainder  of 
the  leasehold  estate.  It  does  not  appear  but  he  may  always 
be  able  to  enjoy  the  fruits  of  his  purchase. 

The  decree  dismissing  the  original  bill  was  eminently 
proper..  No  error  has  been  assigned  on  dismissing  the  cross- 
bill of  defendant. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Michael  Reget 

v. 
Caroline  Bell. 

1.  Witness — competency  of  defendant  in  suit  by  widow  for  causing  her 
husband'' s  death.  The  defendant  is  a  competent  witness  in  his  own  behalf, 
in  an  action  brought  under  the  liquor  law  of  1872,  by  the  widow  of  a 
deceased  person,  to  recover  damages  for  causing  the  death  of  her  husband 
by  selling  him  intoxicating  liquor,  from  the  drinking  of  which,  to  excess, 
he  died. 

2.  Intoxicating  liquors — where  party  suing  for  damages  from  use  of 
is  consenting.  Where  a  wife  knows  the  fact  that  her  husband  has  pur- 
chased a  jug  of  whiskey,  and  is  drinking  immoderately,  and  has  it  in 
her  power  to  prevent  him  from  drinking  in  such  quantity  as  to  injure 
him,  by  breaking  the  jug,  or  pouring  out  its  contents,  and  is  not  prevented 
from  doing  so  through  fear,  but  permits  him  to  use  it  in  great  excess, 
from  which  death  ensues,  she  must  be  considered  as  a  willing  party  to 
his  conduct,  and  instrumental  in  bringing  the  loss  upon  herself.. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Caroline  Bell 

against  Michael  Reget.     The   opinion  of  the  court   presents 

all    the    material   facts  of  the  case.     The  defendant,  on  the 

trial,  was  sworn,  and  offered  to  testify  in  relation  to  the  sale 

38 — 77th  III. 
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of  the  liquor  which  caused  the  death  of  plaintiff's  husband, 
Thompson  Bell.  After  stating  that  Bell  came  to  his  place  of 
business  on  the  day  of  the  alleged  sale,  the  following  question 
was  propounded  to  him  :  "State  what  was  said  and  done  by 
him."  The  court  sustained  an  objection  to  the  question,  and 
the  defendant  excepted.  Defendant's  counsel  then  offered  to 
prove  by  the  defendant  that  the  liqnor  was  obtained  under 
the  pretext  it  was  for  other  persons,  but  the.court  refused  to 
allow  the  same,  to  which  an  exception  was  taken. 

Messrs.  Wood  &  Barlow,  and  Messrs.  Cooper  &  Kagy, 
for  the  appellant. 

Messrs.  Gilmore  &  White,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case,  in  the  Effingham  circuit  court,  brought 
under  the  act  of  1872,  called  the  liquor  law,  to  recover  dam- 
ages for  the  death  of  the  husband  of  plaintiff,  occasioned,  as 
was  alleged  in  both  counts  of  the  declaration,  by  maliciously, 
carelessly  and  negligently  selling  and  delivering,  by  defend- 
ant, to  plaintiff's  husband,  intoxicating  liquors,  after  notice 
that  the  husband  was  an  habitual  drunkard,  whereby  he  be- 
came intoxicated,  sickened  and  died,  leaving  plaintiff  without 
means  of  support. 

The  jury  found  the  defendant  guilty,  and  assessed  the  dam- 
ages at  one  thousand  dollars,  for  which  the  court  rendered 
judgment.     The  defendant  appeals. 

It  seems  the  only  time  at  which  the  defendant,  who  kept 
a  wholesale  liquor  store,  sold  intoxicating  liquors  to  the  de- 
ceased, was  on  the  23d  day  of  December,  1873,  when  he  pur- 
chased a  jug  of  whiskey  and  took  it  home,  only  a  small 
portion  of  it — a  cup  full — missing  therefrom.  He  was  not 
then  drunk.  He  went  to  bed,  with  the  jug  by  his  bedside, 
which,  in  the  morning,  was  nearly  empty.  He  never  left  the 
bed  alive. 
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It  is  not  proved  the  deceased  was  an  habitual  drunkard, 
but  a  hard-working,  industrious  man,  kind  to  his  family  when 
sober  as  well  as  when  drinking,  but  one  who  would  occasion- 
ally, three  or  four  times  in  a  year,  indulge  in  a  "spree"  of  the 
hardest  kind. 

It  seems  very  plain,  from  the  testimony,  the  plaintiff,  now 
his  widow,  could  have  deprived  him  of  the  use  of  this  whis- 
key, had  she  been  so  inclined,  by  breaking  the  jug,  or  throw- 
ing away  its  contents,  whilst  he  was  in  bed.  There  was 
nothing  to  prevent  her  from  so  doing,  and  if  she  was  not  will- 
ing her  husband  should  drink  the  contents  of  the  jug,  it  was 
very  easy  to  have  prevented  it. 

We  are  bound  to  consider  she  was  a  willing  party  to  the 
conduct  of  her  husband,  and  instrumental  in  bringing  the 
loss  upon  herself.  It  will  not  do  to  say  she  was  afraid  to 
interfere,  for  all  the  witnesses  concur  in  saying,  the  deceased, 
when  drinking,  wTas  not  quarrelsome — as  the  Hankins'  say, 
who  knew  him  well,  was  good-natured,  and  not  quarrelsome. 
There  Appears  to  have  been  nothing  in  the  way  to  prevent  the 
plaintiff  from  destroying  this  liquor,  and,  by  so  doing,  saved 
the  life  of  her  husband. 

It  is  objected  by  appellant,  that  the  court  refused  to  permit 
the  defendant  to  testify.  We  see  no  reason  why  he  should 
have  been  excluded.  He  was  not  within  the  exception  of  the 
second  section  of  chapter  51,  R.  S.  1874.  The  plaintiff  was 
not  suing  in  any  of  the  capacities  therein  specified. 

As  to  the  instructions,  we  think  they  were  properly  dis- 
posed of  by  the  court. 

For  excluding  the  testimony  of  appellant,  the  judgment 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Daniel  P.  Smith,  Exr. 

v. 

P.  S.  McLaughlin  et  ah 

1.  Administration — expenses  of  post  mortem  examination  not  chargeable 
to  an  estate.  The  charges  of  a  physician  for  a  post  mortem  examination, 
made  on  a  coroner's  inquest,  is  not  a  proper  claim  against  the  estate  of 
the  deceased. 

2.  Fees  and  costs — not  allowed  unless  given  by  statute.  Fees  or  costs 
can  not  be  allowed  or  recovered  unless  they  are  fixed  and  given  by 
statute. 

3.  Same — on  coroners  inquest.  The  statute  provides  for  the  fees  of  a 
coroner  for  holding  an  inquest,  and  declares  that  they  shall  be  paid  out 
of  the  county  treasury,  unless  they  can  be  collected  out  of  the  estate  of  the 
deceased,  but  makes  no  provision  for  the  payment  of  witness  fees  in  such 
a  case. 

4.  Same — amount  fixed  by  statute  must  govern.  If  the  statute  has  fixed 
the  fees  to  be  charged  for  a  particular  service,  the  party  rendering  the 
services  will  be  confined  to  the  statutory  fee,  and  can  not  recover  on  a 
quantum  meruit. 

Appeal  from  the  Circuit  Court  of  Jasper  county  ;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

This  was  a  claim  filed  by  P.  S.  McLaughlin,  and  J.  H. 
Maxwell,  against  the  estate  of  John  M.  Bennett,  deceased. 
The  opinion  of  the  court  states  the  nature  and  facts  of  the 
case. 

Mr.  S.  W.  Wishard,  and  Mr.  J.  M.  Honey,  for  the  appel- 
lant. 

Messrs.  Brown  &  Gibson,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellees  are  practicing  physicians,  and 
were  subpoenaed  by  the  coroner,  to  attend  and  make  a  post 
mortem  examination  on  the  body  of  John  M.  Bennett,  appel- 
lant's testator.  They  appeared,  rendered  the  services  required, 
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and  presented  a  claim  in  the  probate  court,  against  the  estate 
of  Bennett,  for  payment  for  the  services  rendered.  On  a  trial 
in  that  court,  there  was  allowed  to  them  the  sum  of  $50.  An 
appeal  was  prosecuted  to  the  circuit  court,  where  a  trial  was 
had  before  the  court,  without  a  jury,  by  consent  of  parties. 
The  court  found  for  them  the  -same  amount,  and  rendered 
judgment  therefor,  and  the  case  is  brought  to  this  court  by 
appeal. 

It  is  urged  that  there  is  no  law  for  allowing  pay  for  such 
services  against  an  estate;  that  fees  for  such  services  have 
not  been  fixed  by  statute,  nor  has  such  a  charge  been  imposed 
on  an  estate.  It  is  not  a  debt  or  claim  incurred  by  testator 
in  his  lifetime,  nor  is  it  a  necessary  or  even  a  proper  part  of 
the  funeral  expenses  of  deceased.  The  policy  which  dictates 
such  examinations,  is  in  the  interest  of  science,  or  in  the 
enforcement  of  our  criminal  laws.  When  made  for  scientific 
purposes,  there  can  be  no  pretense  that  the  expense  attending 
it  should  be  imposed  upon  the  estate.  Why  require  the  cred- 
itors or  distributees  to  bear  the  burthen  for  such  a  purpose? 
In  such  a  case,  it  is  of  interest,  if  not  of  benefit,  to  scientific 
men  of  the  medical  profession,  but  not  to  the  creditors  or 
distributees  of  an  estate. 

When  deemed  important  in  administering  justice  under  the 
criminal  code,  such  an  examination  is  for  the  benefit  of  the 
general  public,  and  we  fail  to  see  that  it  concerns  the  cred- 
itors, or  in  fact  heirs,  distributees  or  legatees,  more  than  other 
members  of  the  community  at  large.  All  have  an  equal 
interest  in  the  enforcement  of  our  criminal  laws,  thus  afford- 
ing protection  to  every  member  of  society;  and  the  law  has, 
for  the  purpose  of  good  government,  imposed  duties  on  officers 
and  individuals,  for  which  compensation  is  not  made  for  such 
services.  Thus,  Avitnesses  in  criminal  cases  receive  no  com- 
pensation for  attending  such  a  trial  in  their  county,  unless 
there  is  a  conviction,  and  the  costs  are  collected  of  the 
accused.  Numerous  instances  might  be  referred  to  of  a  sim- 
ilar nature,  were  it  deemed  necessary. 
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It  may  be  safely  asserted  as  a  legal  proposition,  that  fees 
or  costs  can  not  be  allowed  or  recovered,  unless  fixed  by  law. 
The  26th  section  of  the  chapter  entitled/'  Fees  and  Salaries." 
it  is  true,  provides  for  the  fees  of  the  coroner,  and  declares 
that  they  shall  be  paid  out  of  the  county  treasury  unless  they 
can  be  collected  out  of  the  estate  of  the  deceased.  But  it 
only  relates  to  coroner's  fees,  and  not  to  those  of  witnesses, 
and  hence,  can  have  no  application.  We  fail  to  find  that  any 
provision  has  been  made  for  attending  an  inquest  before  the 
coroner.  They  seem  to  be  left  out  of  the  witness'  fee  bill. 
But  even  if  they  were  not,  and  provision  had  been  made  for 
their  payment,  the  sum  thus  fixed  would  have  to  control.  A 
witness  or  officer  of  the  law  has  no  legal  right  to  recover  on 
a  quantum  meruit  for  services  rendered  under  the  requirements 
of  the  law.  For  such  services,  he  is  limited  to  the  fee  or 
compensation  fixed  by  the  statute. 

If  appellees  were  correct  in  assuming  that  they  were  enti- 
tled to  fees,  it  would  be  only  for  the  sum  which  the  statute 
allows  other  witnesses  to  receive.  But  we  have  seen  that  no 
such  fees  have  been  fixed  by  the  statute,  and  none  can  be 
recovered;  certainly  not  against  the  estate  of  appellant's  tes- 
tator. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


The  St.  'Paul  Fire  and  Marine  Insurance  Co, 


Harvey  W.  Johnson. 

1.  Party  plaintiff — on  policy  of  insurance.  Where  the  owner  of  a 
house  insured  the  same,  and  the  policy  contained  a  clause,  "loss,  if  any, 
payable  to  A,  as  she  shall  make  appear,"  and  it  appeared  that  A's  only  in- 
terest was  that  of  a  mortgagee  for  a  debt  due  her  from  the  assured  :  Held, 
that  the  assured  had  a  legal  right  to  sue  for  a  loss  in  his  own  name,  as 
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the  whole  loss  was  not  payable  to  A,  but  only  to  the  extent  of  her  mort- 
gage. 

2.  Evidence — instruction  destroying  effect.  Where  an  insurance  com- 
pany  rebuilds  a  part  of  a  house  destroyed  by  fire,  which  it  had  insured, 
and  the  owner  sues  for  defects,  and  introduces  proof  tending  to  show 
many  defects,  and  the  company  proves  that  the  owner,  who  was  a  carpen- 
ter, was  requested  to  see  that  the  house  was  properly  rebuilt,  and  to  make 
such  suggestions  as  he  might  see  fit;  that  he  was  present  once  or  twice  as 
the  work  progressed,  and  made  no  complaint,  and,  when  he  accepted  the 
same,  pointed  out  no  objections:  Held,  that  the  latter  proof  tended  to 
show  there  were  no  defects,  and  that  an  instruction,  tliat  it  was  not  the  duty 
of  the  plaintiff  to  superintend  the  repairs,  nor  make  any  suggestions,  wns 
erroneous,  as  leading  the  jury  to  discard  the  plaintiff's  conduct  as  not 
having  any  bearing  on  the  question  in  issue. 

3.  New  trial — as  to  finding  from  the  evidence.  The  whole  testimony 
should  be  considered  and  weighed  by  the  jury,  and  a  verdict  should  be 
the  honest  result  derived  from  a  fair  and  impartial  consideration  and 
weighing  of  all  the  testimony  in  the  case.  The  jury,  although  the  proper 
judges  of  the  credibility  of  witnesses,  have  no  right  arbitrarily  to  accept 
the  testimony  of  one  party's  witnesses,  and  disregard  that  of  the  others, 
who  are  greater  in  number,  especially  upon  a  question  of  opinion  as  to 
value,  and  if  they  do  so,  a  new  trial  will  be  granted. 

4.  Insurance — rebuilding  house — rent.  Where  an  insurance  company 
undertakes,  under  the  terms  of  the  policy,  to  repair  a  house  which  has 
been  injured  by  fire,  there  will  be  no  liability  on  the  part  of  the  company 
to  pa3r  rent  to  the  assured  during  the  time  occupied  in  making  the  repairs, 
until,  at  least,  after  a  reasonable  length  of  time  has  elapsed  for  that  pur- 
pose. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Harvey  W.  Johnson 
against  the  appellant,  on  an  insurance  policy,  arising  out  of 
an  alleged  non-compliance  with  the  terms  of  the  policy.  The 
opinion  of  the  court  states  the  nature  of  the  case,  and  the 
material  facts  involved  in   it. 

Mr.  Edward  Y.  Pierce,  and  Messrs.  T.  T.  &D.  W.  Foun- 
tain, for  the  appellant. 

Mr.  George  W.  Wall,  for  the  appellee. 


600  St.  Paul  F.  &  M.  Iks.  Co.  v.  Johnson.     [June  T. 

Opinion  of  the  Court. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  upon  a  policy  of  insurance  on  a  two-story 
frame  dwelling  house,  and  furniture,  against  fire,  where  a  ver- 
dict and  judgment  were  recovered  by  the  plaintiff  for  $500, 
and  the  defendant  appealed. 

The  house  was  partially  destroyed  by  fire,  the  upper  portion 
being  burned  down  to  the  second  story.  The  policy  contained 
the  condition  that  the  company  might  repair  and  restore  the 
building.  It  accordingly  undertook  and  assumed  to  do  so,  and 
afterward  turned  the  house  over  to  the  defendant  as  having 
been  repaired  and  restored.  The  claim  of  plaintiff  is,  that  it 
was  insufficiently  done. 

The  policy  had  in  it  the  clause:  "  Loss,  if  any,  payable  to 
Mrs.  James  McCullough.  as  she  shall  make  appear."  She 
had  a  mortgage  for  $1500  on  the  house.  The  loss  on  the  fur- 
niture was  paid  to  her. 

It  is  urged  by  appellant,  that  the  suit  could  only  be  brought 
in  Iter  name.  The  whole  loss  was  not  payable  to  her.  It 
was  payable  to  her  only  so  far  as  she  should  make  her  interest 
appear.  The  amount  insured  was  $3000;  her  mortgage  but 
$1500.  Had  the  loss  amounted  to  the  full  sum  insured,  then, 
according  to  plaintiff's  position,  Mrs.  McCullough  would 
recover  that  full  amount,  though  her  claim  was  only  half  that 
sum.  Without  expressing  any  opinion  as  to  whether  or  not 
Mrs.  McCullough  might  not  have  brought  suit  in  her  own 
name,  we  are  of  opinion  that  there  was  here  a  legal  right  to 
sue  in  Johnson,  the  insured. 

It  was  in  evidence  that,  after  the  company  decided  to  re- 
build, its  agent  requested  plaintiff,  who  was  a  carpenter,  to  go 
up  and  see  that  the  rebuilding  was  done  properly,  and  make 
such  suggestions  as  he  saw  fit;  that  he  was  there  once  or 
twice  during  the  rebuilding,  but  made  no  complaint  in  any 
respect;  that,  when  notified  that  the  house  was  ready  for  him, 
he  took  possession  of  it,  saying  to  the  company's  agent,  that 
he  did    not  waive  any  of  his   rights,  and  did   not  accept  the 
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house  as  sufficiently  repaired,  but  not  pointing  out  any  objec- 
tions. 

The  court  gave  to  the  jury  this  instruction  for  the  plaintiff: 

"It  was  not  the  duty  of  plaintiff  to  superintend  the  repair, 
nor  make  any  suggestions.  When  defendant  undertook  to 
repair,  it  did  so  at  its  own  risk  and  peril/' 

There  was  testimony  on  the  part  of  the  plaintiff  tending  to 
show  that  there  was  a  great  variety  of  defects  in  the  execution 
of  the  work.  The  conduct  of  the  plaintiff  in  reference  thereto, 
in  making  no  objections  or  suggestions,  was  a  proper  subject 
of  consideration,  as  evidence  bearing  against  such  testimony, 
tending  to  show  the  non-existence  of  such  defects,  or  some  of 
them,  and  its  effect,  as  such  evidence,  should  have  been  left 
entirely  with  the  jury.  But  this  instruction  would  naturally 
lead  them  to  discard  this  conduct  of  the  plaintiff,  as  not  being 
entitled  to  any  consideration.  We  think  it  should  not  have 
been  given. 

It  is  assigned  as  error,  that  the  verdict  is  against  the  evi- 
dence. 

Tli ere  was  evidence  on  the  part  of  the  company  of  an  hon- 
est effort  on  its  part  to  repair  and  rebuild  the  house  in  a  suffi- 
cient manner,  in  having  used  the  best  materials,  employing 
competent  workmen,  with  instructions  for  doing  the  work  in 
a  proper  and  thorough  manner,  and  requesting  the  plaintiff 
himself  to  see  that  the  rebuilding  was  done  properly,  and  to 
make  any  suggestions  he  saw  fit. 

The  testimony  on  the  part  of  the  plaintiff,  as  to  the  differ- 
ence in  value  between  the  house,  as  repaired,  and  as  it  was 
before  the  fire,  consisted  of  that  of  himself  and  two  other 
witnesses,  who  testified  that  the  house,  as  repaired,  was  not 
worth  so  much  as  the  old  one,  by  $500;  and  another  witness, 
who  testified  that  it  was  not  worth  so  much  by  $300  or  $400. 
Six  witnesses,  on  the  part  of  the  defendant,  testified  that  the 
house,  as  rebuilt,  was  worth  more  than  the  old  one  by  from 
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$125  to  $500.  The  evidence  in  this  respect,  on  the  part  of 
the  defendant,  seems  to  have  been  entirely  rejected  by  the  jury, 
without  any  reason  appearing  for  so  doing.  This  court  lias 
often  said,  that  a  jury,  although  the  proper  judges  of  the 
credibility  of  witnesses,  have  no  right,  capriciously  and  arbi- 
trarily, to  accept  the  testimony  of  one  witness,  and  disregard 
that  of  another.  The  whole  testimony  should  be  considered 
and  weighed,  and  a  verdict  should  be  the  honest  result  derived 
from  a  fair  and  impartial  consideration  and  weighing  of  all 
the  testimony  in  the  case. 

There  would  appear  to  have  been  no  weighing,  here,  even 
of  the  evidence  of  the  witnesses  on  plaintiff's  side.  The  evi- 
dence of  one  witness  for  the  plaintiff,  that  the  rebuilt  house 
was  less  in  value  than  the  old  one  by  $300  or  $400,  seems  to 
have  been  wantonly  disregarded,  and  the  highest  value  testi- 
fied to,  $500,  taken,  and  the  verdict  found  for  that  amount. 
It  is  true,  there  were  three  other  items  of  claim,  bes-ides  the 
building,  viz:  $5  for  cleaning  off  rubbish,  $25  damage  done  to 
shrubbery  while  rebuilding,  and  $60  for  rent.  The  claim  lor 
rent  was  manifestly  inadmissible'.  It  was  for  the  three  months 
the  compa-ny  were  engaged  in  the  rebuilding  of  the  house. 

There  could  be  no  just  pretense  of  any  claim  for  rent, 
until,  at  least,  after  a  reasonable  length  of  time  had  elapsed 
for  the  making  of  the  repairs,  and  there  was  no  evidence  of 
that. 

We  are  of  opinion  the  verdict  was  clearly  against  the  weight 
of  evidence,  and  should  be  set  aside  on  that  ground. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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August  Krug 

v. 
Ann  E.  Ward. 

1.  Pleading — -joinder  of  counts  in  trespass  and  case:  Under  the  recent 
change  in  our  Practice  Act,  abolishing  the  distinction  between  the  actions 
of  trespass  and  case,  counts  in  both  these  forms  of  action  may  be  joined, 
in  the  same  declaration. 

2.  Arrest  out  of  the  county.  Unless  the  part}-,  against  whom  a  war- 
rant is  issued  for  a  criminal  offense,  has  fled  from  the  county,  a  constable 
of  the  county  has  no  lawful  authority  to  arrest  him  in  another  count}', 
and  if  he  does,  both  he  and  the  party  procuring  the  arrest  will  be  liable 
for  false  imprisonment. 

3.  Malicious  prosecution.  The  prosecution  of  a  person,  criminally, 
with  any  other  motive  than  that  of  bringing  a  guilty  party  to  justice,  is 
a  malicious  prosecution.  If  made  to  procure  the  surrender  of  the  prose- 
cutor's note,  it  is  malicious,  in  law. 

4.  Same — wlten  malice  is  inferred.  If  a  criminal  prosecution  is  shown 
to  be  without  reasonable  or  probable  cause,  the  jury  may  infer  malice,  but 
want  of  probable  cause  can  not  be  inferred  from  proof  of  express  malice. 

5.  Exception.  If  no  exception  is  taken  to  the  refusal  of  the  court  to 
give  an  instruction  asked,  it  can  not  be  assigned  for  error. 

6.  Measure  of  damages — in  suit  for  malicious  prosecution.  On  the 
trial  of  an  action  for  malicious  prosecution  and  false  imprisonment,  evi- 
dence of  the  payment  of  an  attorney's  fee  and  expenses  incurred  in  defend- 
ing the  criminal  suit,  is  competent,  and  this,  though  the  fee  was  paid  by 
another  for  the  plaintiff. 

7.  New  trial — newly  discovered  evidence.  A  new  trial  will  not  be 
granted  on  the  ground  of  newly  discovered  evidence,  when  it  is  merely 
cumulative,  and  is  not  of  a  conclusive  character. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  action  brought  by  Ann  E.  Ward  against  August 
Krug,  for  malicious  prosecution,  false  imprisonment  and  slan- 
der. A  trial  was  had.  resulting  in  a  verdict  and  iudo-nient 
in  favor  of  the  plaintiff,  of  $2750  and  costs.  The  other  ma- 
terial facts  of  the  case  appear  in  the  opinion  of  the  court. 
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Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  G.  VanHooeebeke,  for  the  appellee. 

Mr.  Justice  Schoufiekd  delivered  the  opinion  of  the 
Court: 

Plaintiff  prosecuted  the  defendant  before  a  justice  of  the 
peace  of  Clinton  county,  on  a  charge  of  bastardy,  swearing, 
on  the  trial,  that  she  was  an  unmarried  woman  ;  was  pregnant; 
that  the  child,  when  born,  would  be  a  bastard,  and  that  de- 
fendant was  its  father,  and  thereby  caused  him  to  be  recog- 
nized to  appear  at  the  next  term  of  the  proper  court,  to 
answer  to  the  charge.  The  case  was  compromised  between 
the  parties  without  any  further  litigation,  the  defendant  giv- 
ing the  plaintiff  his  promissory  note  for  $300. 

Some  two  years  afterwards,  Emma  Krug,  the  wife  of  the 
defendant,  at  his  instance,  went  before  the  same  justice  of  the 
peace  before  whom  the  case  for  bastardy  was  tried,  and  filed 
her  affidavit,  charging  plaintiff  with  committing  perjury  on 
that  trial,  in  swearing  that  the  defendant  was  the  father  of 
her  child,  and  praying  that  a  warrant  should  issue  for  her 
arrest.  At  that  time,  and  for  some  time  previous  thereto, 
plaintiff  was  and  had  been  a  resident  of  Marion  county.  On 
filing  the  affidavit,  the  justice  of  the  peace  issued  his  warrant 
for  the  arrest  of  the  plaintiff,  and  placed  the  same  in  the 
hands  of  the  defendant.  He  carried  the  warrant  to  one 
Rainey,  a  constable  of  Clinton  county,  placed  it  in  his  hands, 
and  accompanied  him  to  the  place  of  residence  of  the  plaintiff, 
in  Marion  county,  where,  by  his  direction,  Rainey  arrested 
her.  For  some  reason,  not  satisfactorily  disclosed  by  the 
evidence,  Rainey  subsequently  released  the  plaintiff,  but 
shortly  afterwards  placed  the  warrant  in  the  hands  of  a  con- 
stable of  Marion  county,  who  re-arrested  her  and  placed  her 
in  Rainey's  custody.  Rainey  then  took  her  to  the  office  of 
the  justice  of  the  peace  in  Clinton  county  by  whom  the  war- 
rant was  issued,  when,  after  some   delay,  she  was  tried   and 
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acquitted  of  the  charge.  The  present  suit  is  brought  in  con- 
sequence of  this  prosecution  and  imprisonment,  and  for  words 
spoken  imputing  that  plaintiff  had  committed  perjury. 

The  declaration  contains  seven  counts.  The  first  and  sec- 
ond are  for  malicious  prosecution,  the  third,  fourth  and  fifth 
are  for  false  imprisonment,  and  the  sixth  and  seventh  are  for 
slander. 

The  plea  was,  not  guilty. 

A  preliminary  question  to  be  considered  is,  whether  case 
and  trespass  can  be  properly  joined. 

That  such  a  joinder  was  improper,  and  could  be  assigned 
for  error  after  judgment,  at  common  law,  is  familiar  to  all 
acquainted  with  the  rules  of  practice  laid  down  in  our  ele- 
mentary treatises.  The  common  law  rule,  in  regard  to  join- 
der, with  some  exceptions,  which  are  not  relevant  to  this 
question,  was,  as  given  in  1st  Tidd's  Practice  (4th  Am.  Ed.), 
}).  12:  ''Wherever  the  causes  of  action  are  of  the  same  nature, 
and  may  properly  be  the  subject  of  counts  in  the  same  species 
of  action,  they  may  be  joined,  otherwise  they  can  not/' 

But,  by  recent  changes  in  our  Practice  Act,  actions  of  tres- 
pass and  actions  of  trespass  on  the  case,  are  declared,  indi- 
rectly, to  be  of  the  same  nature,  and  what  would,  at  common 
law,  have  been  a  cause  of  action  in  trespass,  or  trespass  on  the 
case,  may  now  properly  be  the  subject  of  counts  in  either 
form  of  action.  R.  S.  1874,  p.  777,  sec.  22.  And  it  must, 
consequently,  follow  that  counts  for  each  may  be  joined  in 
the  same  declaration. 

Inasmuch  as  there  is  not  the  slightest  pretense  that  the 
plaintiff  fled,  and  was  pursued  by  Rainey,  the  constable,  from 
Clinton  county  to  Marion  county,  his  arrest  of  her  in  the 
last  named  county  was  without  authority  of  law.  Kindred 
v.  Stitt  et  al.  51  111.  401.  And  the  arrest  having  been  made 
by  the  order  of  the  defendant,  he  was  equally  guilty,  with  the 
constable,  of  the  false  imprisonment  thereby  occasioned. 

That  the  prosecution  was  malicious,  and  without  anv  rea- 
sonable  or   probable   cause,  we   are    well  satisfied,  from    the 
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evidence.  The  preponderance  of  evidence  is,  that  the  defend- 
ant was  the  father  of  the  bastard  child  of  the  plaintiff,  and 
it  is  impossible  to  escape  the  conclusion,  from  reading  the 
evidence,  that  the  defendant  caused  his  wife  to  file  the  affida- 
vit charging  the  plaintiff  with  perjury,  for  the  sole  purpose 
of  coercing  her  to  surrender  the  promissory  note  which  he  had 
given   her  in  settlement  of  the  bastardy  prosecution. 

The  justice  of  the  peace  swears  that  defendant  asked  him 
for  a  warrant  for  the  plaintiff,  and  he  learned  from  him  she 
lived  in  Marion  county.  He  further  says:  "He  (defendant) 
said  he  did  not  want  to  file  the  affidavit,  but  said  the  person 
that  did,  did  not  know  the  facts  positively.  I  asked  him  if 
the  person  could  swear  that  they  verily  believed.  Krug  said 
he  was  the  principal  witness;  . *  *  *  *  that  a  lady  had 
swore  a  child  against  him;  that  his  wife  knew  it  was  not 
so,  but  that  she  could  not  swear  to  it,  but  would  swear  to  the 
affidavit;  that  he  would  be  the  witness. "  This  witness  fur- 
ther shows  the  defendant  went  for  his  wife,  brought  her  to 
his  office,  and  had  her  swear  to  the  affidavit.  The  whole 
tbing  was  planned  and  carried  out  by  him. 

Allen  swears  the  defendant  went  to  the  office  of  the  justice 
of  the  peace,  to  get  the  warrant,  first  by  himself,  then  returned 
home,  got  his  wife,  and  she  signed  the  affidavit  at  his  request. 

Rainev  swears  the  defendant  said  to  him  that  his  wife  had 
made  the  affidavit  so  that  he  could  be  a  witness,  and  if  any- 
thing should  happen,  they  could  not  come  on  him  for  it. 

The  note  that  defendant  had  given  plaintiff,  it  appears,  was 
assigned  bv  her  to  her  step- father,  one  Swain,  who  had  brought 
suit  on  it  in  the  circuit  court  of  Clay  county,  and  which  was 
pending  for  trial  at  the  time  the  prosecution  for  perjury  was 
gotten  up.  Allen  testifies,  "he  (defendant)  said  he  had  a  suit 
in  Clay  county — against  the  girl,  I  inferred.  I  afterwards 
learned,  as  I  recollect,  that  it  was  about  money  for  Swain,  as 
assignee.     He  said  he  wanted  her  arrested  before  that  trial." 

When  Rainey  arrested  the  plaintiff,  as  she  testifies,  the  de- 
fendant told  her  if  she  would  give  up  the  note,  he  would  say 
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nothing  more  about  prosecuting  her  for  perjury;  that  lie 
would  let  her  go;  hut  if  she  did  not,  he  would  send  her  to 
the  penitentiary. 

Rainey's  evidence  fully  corroborates  hers  in  this  respect. 
He  says:  "  She  (plaintiff)  was  in  the  wash-room,  and  when 
she  came  in,  he  (the  defendant)  said  to  her:  'Annie,  this  is 
an  officer;  he  has  a  warrant  to  arrest  you;  you  have  sworn 
falsely;  you  know  I  never  done  anything  to  you;  that  child 
is  not  mine.'  She  said:  'Mr.  Krug,  it  is  yours;  I  never 
swore  falsely,  for  no  one  ever  touched  me  but  you/  He  said  : 
'You  did  swear  falsely;  and  don't  you  know  that  will  peni- 
tentiary you?'  She  wTas  crying,  and  seemed  to  me  to  be 
scared.  He  told  her  if  she  would  relieve  him  of  a  certain  note, 
that  he  would  let  it  go — that  he  would  drop  it;  otherwise, 
she  might  have  to  go  to  the  penitentiary.  She  spoke  some- 
thing about  having  transferred  it  to  some  one  else.  He  told 
her  that,  if  she  didn't,  she  would  have  to  go  to  the  peniten- 
tiary ;  and  then  he  ordered  me  to  arrest  her,  and  I  did." 

There  is  no  excuse  for  such  conduct.  A  great  wrong  is 
not  only  thereby  done  to  the  individual  whose  rights  are  thus 
violated,  but  the  majesty  of  the  law  itself  is  outraged  in  a 
manner  that  affects  the  safety  of  all;  for,  instead  of  being  a 
shield  for  the  protection  of  innocence,  it  is  made  an  engine 
of  violence  and  oppression  for  cunning  and  unscrupulous 
hands.  The  attempt  to  justify  this  procedure  by  the  advice 
of  legal  counsel,  utterly  fails.  The  State's  Attorney,  Mr. 
Kingsbury,  to  whom  the  defendant  applied  for  advice,  swears, 
in  distinct  and  positive  language,  that  he  advised  him  not  to 
commence  the  prosecution.  Having  been  his  counsel  in  the 
bastardy  trial,  he  knew  what  the  evidence  was,  and  he  told  the 
defendant  he  could  not  make  a  case  against  the  plaintiff.  Not- 
withstanding this,  however,  he  proceeded  with  the  suit,  doubt- 
less trusting  that  he  might  so  work  upon  the  plaintiff's  fears 
as  to  obtain  the  note,  when  he  could  abandon  the  prosecu- 
tion, but  thinking  that,  at  all  events,  he  could  screen  himself 
from  responsibility  behind  the  name  of  his  wife. 
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Although  some  of  the  instructions  given  at  the  instance 
of  the  plaintiff  are  liable  to  criticism,  the  instructions,  taken 
as  a  whole,  present  the  law  fairly  for  the  defendant,  and  he 
has  no  just  cause  to  complain. 

The  objection  to  the  first  of  plaintiff's  instructions,  that  it 
does  not  require  the  jury  to  find  the  defendant  did  cause  the 
plaintiff's  arrest,  would  be  fatal  if  that  fact  were  disputed; 
but  it  is  not.  All  the  evidence  shows  the  arrest  was  caused 
by  the  defendant,  and  he  does  not  pretend  to  deny  it.  The 
jury  could  not,  therefore,  possibly  have  been  misled,  to  the 
defendant's  prejudice,  on  this  point,  by  the  instructions. 

With  regard  to  the  other  instructions,  relating  to  the  mali- 
cious prosecution,  it  is  sufficent  to  say,  the  prosecution  of  a 
person,  with  any  other  motive  than  that  of  bringing  a  guilty 
party  to  justice,  is  a  malicious  prosecution,  in  law.  Stevens 
v.  The  31.  C.  By:  Co.  26  English  Law  and  Equity  R.  410; 
and  the  evidence  showing  that  the  prosecution  was  without 
reasonable  or  probable  cause,  the  case  was  fully  made  out. 
Moreover,  this  court  has  held  in  numerous  cases,  and  in  con- 
formity with  all  the  common  law  authorities,  where  it  is 
proved  the  prosecution  is  without  reasonable  or  probable  cause, 
the  jury  may  infer  malice,  although  want  of  probable  cause 
can  not  be  inferred  from  proof  of  express  malice.  Thompson 
v.  Force,  55  111.  370;  Chapman  v.  Cawrey,  50  id.  512;  Israel 
v.  Brooks,  23  id.  575  ;  Jcoss  v.  Inniss,  35  id.  487. 

We  deem  further  comment  in  regard  to  the  instructions 
unnecessary.  We  can  not  think  any  change  authorized  by 
the  law,  in  their  phraseology,  would  have  induced  or  war- 
ranted the  jury  to  find  otherwise  than  as  they  did. 

No  exception  seems  to  have  been  taken  to  the  refusal  of 
the  court  to  give  the  defendant's  thirteenth  instruction.  The 
objection  to  that  ruling  caft  not,  for  that  reason,  be  consid- 
ered. 

The  objections  growing  out  of  the  admission  of  evidence 
may  be  briefly  disposed  of. 
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The  record  shows  Sharp  did  testify  what  defendant's  wife 
said  in  regard  to  the  source  and  character  of  her  information, 
when  she  filed  the  affidavit  for  the  warrant  against  plaintiff; 
and  the  defendant  neither  excepted  nor  does  there  appear  to 
have  been  any  reason  why  he  should  have  excepted  to  any 
ruling  of  the  court  in  that  regard.  He  had  the  full  benefit 
of  the  evidence,  and  this  was  all  he  desired. 

The  evidence  of  the  payment  of  the  $20  for  attorney's  fee 
and  expenses  of  witnesses  for  plaintiff,  in  her  defense  in  the 
trial  for  perjury,  was  competent.  The  expenses  were  in- 
curred for  her,  in  consequence  of  the  prosecution,  and  she 
wTas  entitled  to  recover  the  amount  of  the  defendant.  As  we 
understand  the  evidence,  although  this  amount  was  paid  by 
the  plaintiff's  step-father  for  her,  it  was  not  a  gift,  but  a  pay- 
ment simply  of  money  for  her  use,  for  which  she  is  legally 
liable  to  repay  him. 

The  character  of  the  contract  between  plaintiff  and  her 
attorney  is  totally  irrelevant  to  the  present  suit.  It  will  be 
time  enough  to  adjudicate  upon  its  validity  when,  if  ever,  a 
controversy  shall  arise  thereon  between  the  plaintiff  and  her 
attorney.  At  present,  we  have  only  to  deal  with  the  merits 
of  the  plaintiff's  claim  against  the  defendant,  and  they  can 
neither  be  strengthened  nor  weakened  by  reason  of  contracts 
she  may  have  made  in  the  employment  of  her  attorneys. 

Defendant  filed  his  affidavit  for  a  new  trial,  on  the  ground 
that  he  had  discovered,  subsequent  to  the  trial,  that  he  could 
prove,  by  one  Vincent,  that  plaintiff  said  to  him  she  had  ad- 
mitted, in  the  presence  of  defendant  and  his  wife,  that  the 
defendant  was  not  the  father  of  her  child.  Had  this  evidence 
been  introduced,  it  would,  by  no  means,  have  been  conclusive. 
It  was  not  an  admission  that  the  defendant  was  not  the 
father  of  her  child,  but  simply  of  what  she  had  admitted  on 
that  subject.  That  admission  may  have  been  extorted  bv 
apprehended  violence,  or  by  reason  of  the  defendant's  im- 
proper  influence   over   the   plaintiff,  obtained   in  some  othei 

wav.     It  was  liable  to  be  explained  or  contradicted.     Besides, 
39— 77th  III. 
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the  defendant  testified  to  the  same  admission,  and  the  evidence 
of  Vincent  would  have  been  but  cumulative.  The  motion 
was  properly  overruled.  Calhoun  v.  O'Neal,  53  111.  354; 
Adams  v.  The  People,  47  id.  376;  Ritchie  v.  West,  23  id.  385; 
Martin  v.  Ehrenjels,  24  id.  189. 

The  verdict  in  this  case,  though  large,  we  can  not  regard 
as  so  excessive  as  to  justify  the  granting  of  a  new  trial.  The 
defendant  is  shown  to  be  a  man  of  considerable  wealth.  It 
is  fitting  that,  in  him,  an  example  should  be  made  to  vindicate 
the  law,  and  teach  others  that  the  criminal  code  can  not  be 
resorted  to  for  the  gratification  of  personal  malice,  or  the 
attainment  of  dishonorable  personal  ends,  without  surely 
bringing  upon  him  who  thus  resorts  to  it,  the  most  serious 
consequences.  What  might  be  a  severe  punishment,  in  the 
way  of  a  judgment  for  damages,  against  a  very  poor  man,  to 
him  would,  doubtless,  be  trifling  and  insignificant.  While  it 
is  important  to  guard  against  wholesale  confiscations  in  suits 
of  this  character,  it  is  equally  important  that  it  shall  be 
understood  the  possession  of  wealth  gives  to  him  who  would 
override  the  law  with  strong  hand,  no  advantage  over  his  less 
fortunate  neighbor  in  the  acquisition  of  property. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  A.  Bukke 

v 
Monroe  County. 

1.  Constitutional  law — whether  statute  embraces  more  than  one  subject., 
and  that  is  expressed  in  title.  The  act  entitled  "An  act  to  restore  uniform- 
ity in  the  taxation  of  real  and  personal  property  for  all  purposes,  in  the 
several  counties  and  cities  in  this  State,"  which  took  effect  July  1,  1872, 
so  far  as  it  provides  for  the  repeal  of  certain  other  acts,  is  not  in  violation 
of  the  constitutional  provision  which  declares  that  no  act  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  its  title. 


1875.]  Burke  v.  Monroe  County.  611 

Opinion  of  the  Court. 

2.  Same — provisions  germane  to  general  object  need  not  be  expressed  in 
title.  Where  the  general  object  of  an  act  of  the  legislature  is,  to  restore 
uniformity  in  taxation  in  counties  and  cities,  the  constitution  does  not 
require  that  the  title  should  be  as  comprehensive  as  the  act  itself,  and  the 
act  may  contain  any  provision  which  is  germane  to  the  primary  object 
of  the  bill.  Therefore,  the  repeal  of  special  laws,  which  interfere  with 
uniformity  of  taxation,  may  be  property  embraced  in  such  an  act. 

3.  Statute — construction  of.  In  construing  statutes,  courts  look  at  the 
language  of  the  whole  act,  and  if  they  find  in  any  particular  clause  an 
expression  not  so  large  and  extensive  in  its  import  as  those  used  in  other 
parts  of  the  act,  and,  upon  a  review  of  the  whole,  they  can  collect  from  the 
more  large  and  extensive  expressions  used  in  other  parts,  the  real  intention 
of  the  legislature,  it  is  their  duty  to  give  effect  to  the  'larger  expressions. 

4.  Thus,  where  the  object  of  an  act  was,  to  restore  uniformity  in  taxa- 
tion in  counties,  etc.,  and  for  that  purpose  it  provided,  that  "all  laws  re- 
quiring any  city  to  support  and  provide  for  its  paupers,  to  assume  liabili- 
ties or  perform  duties  required  of  counties  by  the  general  laws  of  this  State, 
are  hereby  repealed,"  it  was  held,  that  the  repealing  clause  embraced  in- 
corporated towns  as  well  as  cities,  as,  without  it,  the  object  of  the  act  could 
not  be  attained,  and  because  the  word  city,  as  defined  by  lexicographers, 
embraced  incorporated  towns. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  claim  presented  by  John  A.  Burke,  to  the  county 
board  of  Monroe  county,  for  expenses  incurred  for  a  pauper, 
residing  in  the  town  of  Waterloo.  The  board  refused  to  allow 
the  same,  on  the  ground  the  pauper  was  not  a  county  charge, 
but  was  chargeable  to  the  town  of  Waterloo.  The  claimant 
appealed  from  the  decision  to  the  circuit  court.  The  cause 
was  heard  in  the  circuit  court  by  the  judge,  without  a  jury, 
who  rendered  judgment  against  the  claimant  for  costs,  and 
the  latter  appealed  to  this  court. 

Messrs.  Henckler  &  Talbott,  for  the  appellant. 
Messrs.  Michan  &  Riess,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 
Under   the   provisions  of   the   act  incorporating    the  town 


of  Waterloo,  in  Monroe  county,  the  incorporated  town  was 
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required  to  support  and  maintain  its  own  paupers.     Laws  of 
1859,  p.  705. 

On  the  first  day  of  July,  1872,  an  act  of  the  legislature 
went  into  force,  which  reads  as  follows: 

"An  act  to  restore  uniformity  in  the  taxation  of  real  and  personal 
property,  for  all  purposes,  in  the  several  counties  and  cities  of  this 
State. 

"Sec.  1.  Be  it  enacted,  etc.,  That  the  real  and  personal 
property,  within  all  incorporated  towns  and  cities  in  every 
county  in  this  State,  shall  be  taxable  for  all  purposes,  any 
local  or  special  law  in  regard  to  exemption  of  any  particular 
town  or  city  to  the  contrary  notwithstanding;  and  all  pro- 
visions of  law,  in  conflict  with  this  act,  are  hereby  repealed; 
but  nothing  herein  shall  be  construed  as  authorizing  the  tax- 
ation of  property  allowed  to  be  exempt  by  any  general  law 
now  in  force,  or  that  may  hereafter  be  passed.  And  all  laws 
requiring  any  city  to  support  and  provide  for  its  paupers,  to 
assume  liabilities  or  perform  duties  required  of  counties  by 
the  general  laws  of  this  State,  are  hereby  repealed  ;  and  the 
general  laws  of  this  State  upon  such  subjects,  in  relation  to 
counties  and  cities,  shall  be  applicable  to  all  counties  in  the 
State." 

The  only  question  presented  by  this  record  is,  whether  the 
latter  act  repeals  that  provision  in  the  former,  requiring  the 
town  of  Waterloo  to  support  its  own  paupers,  and  leaves  that 
duty  resting  upon  the  county  of  Monroe. 

Appellee  insists  that  the  clause  in  the  act  incorporating 
Waterloo  is  not  repealed  by  the  act  of  1872,  upon  two 
grounds : 

First.  That  the  act  of  1872  is  unconstitutional,  in  this, 
that  it  conflicts  with  that  clause  of  sec.  13,  art.  4,  which  de- 
clares, that  "No  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title." 

Second.  That  if  the  act  of  1872  should  be  held  to  be  con- 
stitutional, yet,  the  repealing  clause  does  not  embrace  an  incor- 
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porated  town,  but  refers   only  to  cities,  and   hence  does  not 
affect  the  town  of  Waterloo. 

In  support  of  the  first  position  assumed  by  appellee,  it  is 
said,  the  first  part  of  the  act  of  1872,  which  provides  that 
taxation  on  all  real  and  personal  property  in  all  incorporated 
towns  and  cities  in  every  county  throughout  the  State,  shall 
be  uniform,  is  one  subject,  and  the  second  clause  in  the  act, 
which  provides  for  the  repeal  of  all  special  laws  requiring 
any  city  to  support  and  provide  for  its  paupers,  is  another 
subject,  entirely  different,  and  that  the  first  subject  named  is, 
only,  embraced  in  the  title  of  the  act- 
It  will  be  observed  that  the  title  of  the  act  is,  to  restore 
uniformity  in  the  taxation  of  real  and  personal  property,  for 
everv  purpose,  in  the  counties  and  cities  in  the  State. 

It  is  not  to  be  expected,  neither  is  it  possible  for  the  title 
of  the  act  to  contain  all  the  various  provisions  of  the  act 
itself,  which  mav  tend  to  produce  uniformity  in  taxation;  if 
such  was  the  case,  the  title  to  the  act  would  have  to  be  as 
comprehensive  as  the  act  itself.  Such  was  not  the  object  or 
intent  of  the  constitution.  The  constitution  only  requires 
that  an  act  shall  embrace  but  one  subject,  which  shall  be  ex- 
pressed in  the  title. 

Is  the  second  clause  of  the  act,  which  provides  for  a  re- 
peal of  all  laws  requiring  a  city  to  support  paupers,  germane 
to  the  real  object  of  the  act  to  restore  uniformity  in  taxation? 
If  it  is,  there  is  no  conflict  between  it  and  the  constitution. 

As  was  said  in  Erlinger  v.  Boneau,  51  111.  94,  each  section 
must  be  germane  to  the  primary  object  of  the  bill.  The  object 
of  the  bill  being  to  restore  uniformity  in  taxation  in  the 
counties  and  cities  in  the  State,  it  is  difficult  to  perceive  in 
what  manner  that  object  could  be  accomplished  if  a  law  re- 
mained in  force  in  the  statute  requiring  one  city  to  support 
its  own  paupers.  Such  a  city  would  be  compelled  to  resort 
to  taxation  of  all  property  within  the  limits  of  the  corpora- 
tion, for  the  purpose  of  raising  the  revenue  sufficient  to  nviin- 
tain  its  paupers.    At  the  same  time  the  taxable  property  within 
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the  corporation,  under  the  first  clause  of  the  act,  would  have 
to  raise  its  just  proportion  of  all  taxes  necessary  to  be  raised 
to  support  the  paupers  in  the  rest  of  the  county. 

It  would  therefore  be  impossible  to  restore  that  uniformity 
contemplated  by  the  act.  in  all  counties  where  a  law  was  in 
existence  which  required  some  particular  incorporated  town 
to  support  its  paupers,  if  the  repealing  provision  of  the  act 
had  been  omitted. 

We  are  therefore  of  opinion,  that  the  repealing  clause  con- 
tained in  the  act  is  sufficiently  expressed  in  the  title  to  the  bill ; 
that  it  is  germane  to  the  true  scope  and  object  of  the  act;  that 
the  act  embraces  but  one  subject,  and  is  not  in  conflict  with 
the  constitution. 

This  conclusion  is  fully  sustained  by  former  decisions  of 
this  court,  in  passing  upon  acts  of  the  legislature  enacted 
while  a  similar  provision  of  the  constitution  of  1848  was  in 
force.  See  Belleville  R.  R.  Co.  v.  Gregory,  15  111.  20;  Schuy- 
ler Co.  v.  R.  L  and  Alton  R.  R.  Co.,  25  111.  181 ;  O'Leary  v. 
County  of  Cook,  28  111.   534;    Erlinger  v.  Boneau,  supra. 

The  only  remaining  question  to  be  considered  is,  whether 
the  word  city,  as  used  in  the  repealing  clause  of  the  act,  was 
intended  to  and  did  embrace  incorporated  towns.  We  see  no 
object  the  legislature  could  have  in  confining  the  provisions 
of  the  act  to  a  city,  to  the  exclusion  of  an  incorporated  town  ; 
certainly  the  same  necessity  existed,  in  order  to  carry  out  the 
object  contemplated  by  the  act,  to  embrace  within  its  provis- 
ions incorporated  towns  as  well  as  cities. 

But,  aside  from  this,  we  are  satisfied  a  reasonable  and  pro- 
per construction  of  the  whole  act,  by  the  use  of  the  word 
city  the  intent  was  to  include  incorporated  towns. 

In  Mason  v.  Finch,  2  Scam.  223,  it  is  said,  in  construing 
statutes,  courts  look  at  the  language  of  the  whole  act,  and 
if  they  find,  in  any  particular  clause,  an  expression  not  so 
large  and  extensive  in  its  import  as  those  used  in  other  parts 
of  the  statute,  if,  upon  a  view  of  the  whole  act,  they  can  col- 
lect, from  the  more  large  and  extensive  expressions   used  in 
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other  parts,  the   real   intention  of  the  legislature,  it  is  their 
duty  to  give  effect  to  the  larger  expressions. 

By  an  examination  of  the  act,  under  this  rule,  it  will  be 
found  that  the  language  used  in  the  first  part  of  the  act  is,  all 
incorporated  towns  and  cities,  while  the  latter  part  of  the  act 
uses  only  the  word  city.  Even  if  the  word  city  was  not  suffi- 
ciently comprehensive  to  embrace  incorporated  towns,  vet, 
under  the  rule  announced  in  the  case,  supra,  it  can  not  be 
doubted  that  the  larger  and  more  extensive  signification  was 
intended  by  the  use  of  the  word  city. 

Independent,  however,  of  this,  we  would  not  be  going  too 
far  to  hold  that  the  word  city  included  an  incorporated  town. 
In  1  Bouvier's  Law  Die,  art.  City,  the  author  says,  a  city  is 
a  town  incorporated  by  that  name. 

Webster  says,  a  city  is  "a  corporate  town;  a  town  or  col- 
lective body  of  inhabitants,  incorporated  and  governed  by 
particular  officers,  as  a  mayor  and  aldermen." 

From  what  has  been  said,  it  follows  that  the  clause  in  the 
act  of  incorporation,  requiring  the  town  of  Waterloo  to  sup- 
port its  paupers,  was  repealed  by  the  act  of  1872. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 


Henry  E.  Schrader 


John  Peach. 

1.  Conveyance—  under  decree  of  court,  after  many  years.  A  convey- 
ance of  land  nearly  thirty  years  after  a  decree  authorizing  the  same,  with- 
out any  new  order  of  the  court  rendering  the  original  decree,  and  to  the 
assignee  of  the  person  to  whom  the  conveyance  was  directed  to  be  made, 
is  unauthorized,  and  will  not  pass  the  legal  title. 

2.  In  such  a  case,  the  party  claiming  the  deed  should,  upon  proper 
notice  to  all  persons  in  interest,  apply  to  the  court  that  rendered  the  decree 
for  a  further  order  for  a  conveyance. 


616  Schrader  v.  Peach.  [June  T. 

Opinion  of  the  Court. 

3.  Same — when  refused  after  lapse  of  considerable  time.  Where  an  appli- 
cation is  made  for  a  conveyance,  under  a  former  decree,  after  the  lapse  of 
a  great  length  of  time,  it  will  not  be  granted  if  it  will  impair  the  rights 
of  innocent  purchasers  for  value,  or  where  purchasers  have  acquired  a 
bar  under  any  limitation  law,  or  where  the  circumstances  show  it  in- 
equitable to  grant  the  order. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  Henry  E.  Schrader, 
against  John  Peach,  for  the  recovery  of  a  tract  of  land.  The 
opinion   of  the  court   contains  a  sufficient  statement  of  the 

facts. 

Mr.  Henry  N.  Horner,  for  the  appellant. 
Mr.  James  M.  Dill,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant,  in  proving  title  derived  from  the  general  gov- 
ernment, read  in  evidence  a  deed  executed  by  a  commissioner 
appointed  by  the  circuit  court  on  the  10th  of  April,  1841,  to 
convey  the  premises  in  controversy  from  the  heirs  of  Ninian 
Edwards  to  Cyrus  Edwards;  that  the  commissioner  did  not 
convey,  on  behalf  of  the  heirs,  until  the  6th  day  of  Decem- 
ber, 1870,  but  a  few  months  short  of  thirty  years.  To  have 
shown  paramount  title  in  appellant,  it  was  necessary  that  this 
deed  should  have  passed  the  fee  from  the  heirs  of  Ninian 
Edwards  to  Cyrus  Edwards,  or  to  appellant  as  his  assignee, 
as  a  party  can  not  recover  in  ejectment  on  an  equitable  title. 

Did  this  deed  made  by  the  commissioner  convey  any  title? 
Had  the  power  of  the  commissioner  ceased  after  such  a  lapse 
of  time,  or  was  it  perpetual?  In  the  case  of  Rucher  v.  Dooley, 
49  111.  371,  it  was  held  that  a  sheriff  could  not  execute  a 
deed  after  the  expiration  of  eight  years  and  three  months 
after  a  sale  on  an  execution,  from  which  there  had  been  no 
redemption,  without  an  application  should,  after  that  time,  be 
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made  to  the  court,  and  an  order  made  for  the  conveyance; 
that,  in  analogy  to  the  limitation  laws,  the  presumption 
would  be  raised  that  there  had  been  a  redemption  or  a  release, 
or  the  demand  or  claim  under  the  purchase  had  been  satisfied 
or  discharged  in  some  le^al  manner. 

In  this  case,  the  longest  period  of  limitation  known  to  our 
statutes  had  elapsed,  and  almost  ten  years  beyond,  before  the 
commissioner  attempted  to  exercise  the  power  conferred  on 
him  by  the  decree.  As  the  person  in  whose  favor  the  decree 
was  rendered  had  rested  such  a  length  of  time  without  taking 
any  steps  to  obtain  a  deed  from  the  commissioner,  the  law 
will  presume  that  he  had  released  to  the  heirs  of  Ninian 
Edwards,  or  his  claim  under  the  decree  had  in  some  legal 
manner  been  discharged,  and  had  ceased;  and  if  not,  then  he 
or  those  claiming  under  him,  upon  proper  notice  to  all  parties 
in  interest,  should  have  applied  to  the  court  that  rendered 
the  decree,  for  a  further  order  for  a  conveyance,  which  would 
have  been  granted  or  refused,  as  might  have  been  required 
by  the  evidence  and  all  the  circumstances  surrounding  the 
case.  On  such  an  application,  an  order  for  a  deed  would  not 
be  granted  where  it  would  impair  the  rights  of  innocent  pur- 
chasers for  value,  or  where  purchasers  had  acquired  a  bar 
under  any  one  of  the  Statutes  of  Limitations,  or  Avhere  the 
circumstances  would  render  it  inequitable  to  grant  the  order. 
The  same  rule  that  was  announced  in  Rucker  v.  Dooley,  supra, 
must  apply  to  conveyances  by  masters  in  chancery  and  com- 
missioners appointed  to  make  conveyances.  The  reason  is 
the  same  in  both  classes  of  cases,  and  the  rule  must  be  the 
same.  This  deed  was,  therefore,  improperly  made,  and  wrong- 
fully admitted  in  evidence. 

Again,  the  master  did  not  follow  the  directions  in  the 
decree.  He,  without  any  power  to  do  so,  conveyed  to  a  dif- 
ferent person  from  that  to  whom  he  was  ordered  to  make  the 
deed.  In  this,  he  did  not  pursue  the  decree  of  the  court,  and 
acted  without  authority,  and  the  deed  is  invalid. 


618  Clymore  v.  Williams.  [June  T. 

Syllabus. 

These  views  dispose  of  the  right  of  plaintiff  below  to  re- 
cover in  this  action;  and  failing  to  establish  such  a  right,  it 
becomes  entirely  unnecessary  to  consider  the  grounds  of  de- 
fense relied  upon  in  the  court  below.  When  appellant  shall 
show  a  right  of  recovery,  it  will  be  the  proper  time  to  con- 
sider the  defense  offered  by  appellee.  For  aught  we  can  see 
or  know,  appellant  may  never  be  able  to  establish  a  right  to 
recover,  and  it  would  not,  until  he  should,  be  of  the  slightest 
importance  to  determine  whether  appellee  has  shown  a  suffi- 
cient defense. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  C.  Clymore 


Abram  I).  Williams. 

1.  Attachment — when  general  execution  improper.  In  an  action,  aided 
by  an  attachment,  where  there  is  no  personal  service  on  the  defendant, 
and  no  appearance,  it  is  erroneous  to  award  a  general  execution  against 
the  propert}^  of  the  defendant. 

2.  Same — special  execution  against  property  not  levied  on.  If  the  levy 
of  an  attachment  upon  land  or  other  property  is  not  signed  by  the  proper 
officer,  it  will  amount  to  no  levy,  and  it  will  be  erroneous  to  award  a  spe- 
cial execution  for  its  sale. 

3.  Same — jurisdiction.  It  is  indispensable,  to  give  the  court  jurisdic- 
tion in  a  suit  by  attachment,  where  there  is  no  personal  service,  or 
appearance  by  the  defendant,  that  it  should  appear  the  writ  was  either 
Levied  upon  property  of  defendant,  or  served  upon  garnishees  having 
effects,  choses  in  action  or  credits  in  their  possession  or  power,  belonging 
to  the  defendant. 

4.  Where  the  levy,  under  an  attachment  upon  propeity,  is  not  signed 
by  the  officer,  and  no  proceedings  are  had  against  the  garnishees  served, 
so  as  to  show  whether  they  were  indebted  to  the  defendant,  or  had  in  their 
possession  any  effects  belonging  to  him,  there  will  be  nothing  shown  to 
give  the  court  jurisdiction. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county. 
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This  was  an  action  of  assumpsit,  by  Abram  D.  Williams, 
against  John  C.  Clymore,  aided  by  an  attachment.  The  opin- 
ion of  the  court  states  the  facts  of  the  case. 

Mr.  H.  B.  Hardy,  and  Mr.  O.  A.  Harker,  for  the  plain- 
tiff in  error. 

Mr.  C.  N.  Damrox,  Mr.  Thos.  S.  Casey,  and  Mr.  C.  H. 
Pattox,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

Two  errors  appear  in  the  record  that  are  fatal  to  the  pres- 
ent judgment.  The  suit  was  commenced  in  assumpsit,  with 
an  attachment  in  aid.  There  being  no  personal  service  on 
defendant,  and  no  appearance,  it  was  improper  to  award  a 
general  execution  against  the  property  of  defendant.  Young 
v.  Campbell,  5  Gilm.  8. 

It  was  also  erroneous  to  award  a  special  execution  against 
certain  lands  of  defendant,  for  the  reason,  that  what  purports 
to  be  a  levy  under  the  attachment  writ,  was  not  signed  by  the 
officer  who  had  it  to  execute,  or  any  one  else.  There  was  in 
fact  no  levy  upon  real  estate,  or  any  other  property,  so  far  as 
the  present  return  shows. 

There  was  service  upon  certain  parties,  as  garnishees,  but 
no  proceedings  seem  to  have  been  taken  against  either  of 
them.  It  is  indispensable,  to  give  the  court  jurisdiction  in 
attachment  proceedings,  where  there  is  no  personal  service,  it 
should  appear  the  writ  was  either  levied  upon  property,  or 
served  upon  garnishees  having  effects,  choses  in  action  or 
credits  in  their  possession  or  power,  belonging  to  defendant. 
Haywood  v.  Collins,  60  111.  328.  Neither  appears  in  the  present 
record.  No  proceedings  having  been  had  against  the  gar- 
nishees, it  can  not  be  known  whether  they  had  effects,  choses 
in  action  or  credits  in  their  possession  or  power,  belonging  to 
defendant. 

On  account  of  the  errors  indicated,  the  judgment  will    be 

reversed,  and  the  cause  remanded.  T    ,  7 

Judgment  reversed. 
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Alexander  Wickersham 

V. 

Jesse  Altom. 

1.  Assignor  and  assignee — assignor's  liability.  Where  the  evidence 
shows  that  the  maker  of  an  indorsed  promissory  note  was  insolvent  at 
its  maturity,  and  so  continued,  and  therefore  a  suit  against  him  would 
have  been  unavailing,  the  assignor  will  be  liable  to  the  assignee  upon  his 
assignment. 

2.  Same — estoppel  to  deny  that  suit  would  have  been  unavailing.  Where 
the  assignee  of  a  promissory  note,  shortly  after  its  maturity,  informed  the 
assignor  that  he  could  find  no  property  of  the  maker  out  of  which  to 
make  the  debt,  and  asked  if  he  should  sue  him.  and  the  assignor  told 
him  he  had  better  "coax  it  out  of  him  :"  Held,  in  a  suit  by  the  assignee 
against  the  assignor,  that  this  was  sufficient  to  estop  the  latter  from  insist- 
ing that  suit  should  have  been  brought  against  the  maker,  and  a  tacit  ad- 
mission that  a  suit  would  have  been  unavailing. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.   B.  B.  Smith,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  assigned  a  promissory  note,  given  by  one  Smith, 
to  appellee,  dated  December  25,  1868,  due  four  months  after 
date,  and  for  the  sun]  of  $204.  The  note  matured  when  the 
maker  was  absent  from  the  State,  but  he  returned  and  was  at 
home  a  few  days  before  the  next  term  of  the  circuit  court, 
but  appellee  did  not  sue  at  that  or  any  subsequent  term  of  the 
court. 

On  the  25th  of  May,  1874,  appellee  brought  suit  before  a 
justice  of  the  peace,  against  appellant,  as  assignor  of  the 
note,  to  recover  the  unpaid  balance.  On  a  trial  before  the 
justice,  a  judgment  was  rendered  for  plaintiff,  for  the  sum  of 
$160.14,  from  which  an  appeal  was  prosecuted  to  the  circuit 
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court.  A  trial  was  had  before  the  court,  without  a  jury,  bv 
consent  of  the  parties,  which  resulted  in  a  judgment  in  favor 
of  plaintiff,  for  the  same  amount,  and  defendant  brings  the 
case  to  this  court  by  appeal,  and   assigns  various  errors. 

It  is  urged,  in  favor  of  a  reversal,  that  appellee  did  not  use 
due  diligence  by  instituting  legal  proceedings,  as  required  bv 
the  statute,  and  that  such  proceedings  would  have  made  the 
money. 

On  a  careful  examination  of  the  evidence,  we  are  satisfied 
it  is  ample  to  prove  that  the  maker  was  wholly  insolvent,  and 
a  suit  would  have  been  unavailing  to  collect  the  money.  The 
evidence  shows  that,  after  the  note  matured,  and  before  the 
death  of  the  maker,  executions  against  him  could  not  be 
made,  and  he  was  considered  in  the  neighborhood  as  insol- 
vent, and  several  witnesses  so  testified.  \Ye  regard  the  testi- 
mony as  overwhelming  on  this  question.  It  is  true,  that 
Smith  paid  some  small  debts,  but  it  was  voluntary,  and  not 
by  legal  coercion. 

Bell,  it  is  true,  testifies  that  there  was  property  on  the  farm 
that  belonged  to  Smith,  liable  to  execution,  but  he  admits 
that  he  told  the  officers,  when  they  came  to  levy,  that  it  be- 
longed to  Mrs.  Smith,  thus  admitting  that  he  had  told  the 
officers  a  deliberate  untruth,  which  renders  his  testimony  of 
but  little  value.  If  he  would  make  a  deliberately  false  state- 
ment when  not  under  oath,  he  can  not  expect  his  statements 
to  be  regarded  as  truthful  when  made  under  oath.  He,  if  he 
is  to  be  believed,  denied  that  Smith  owned  the  property,  for 
the  purpose  of  preventing  a  creditor  from  collecting  a  just 
debt,  thus  becoming  an  active  agent  in  wronging  a  creditor 
out  of  his  money.  We  regard  the  evidence  of  such  a  witness, 
unsupported,  as  of  but  little  value. 

Again,  there  seems  to  be  no  doubt  that  appellee  told  appel- 
lant that  he  could  find  no  property,  and  asked  him  if  he  should 
sue,  when  appellant  said  he  "had  better  coax  it  out  of  him." 
This  was  in  July,  after  the  note  had  matured.  This  was 
sufficient  to  estop  appellant   from   insisting   that  suit  should 
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have  been  brought.  It  was  a  tacit  admission  that  a  suit 
would  have  been  unavailing,  and  he  can  not  be  heard  to  com- 
plain because  appellee  acted  upon  and  followed  his  directions. 
It  would  be  a  fraud  to  permit  an  assignor  to  give  such  direc- 
tions, and  then  turn  around  and  interpose  the  course  pursued 
under  the  directions,  as  a  defense  to  a  recovery. 

The  legal  evidence  in  the  case  is  amply  sufficient  to  sustain 
the  finding.  In  fact,  had  the  judgment  been  the  other  way, 
a  reversal  would  have  been  required.  Hence,  we  must  con- 
clude that,  if  there  was  some  improper  evidence  admitted,  it 
could  in  nowise  have  prejudiced  or  injured  appellant. 

The  judgment  of  the  court  below  is  manifestly  correct,  and 
must  be  affirmed. 

Judgment  affirmed. 


The   First  National  Bank  of  Shawneetown 

V. 

Joel  Cook  et  al. 

1.  Taxes — when  equity  ioill  restrain  the  collection.  It  is  well  settled 
in  this  State,  that  a  court  of  equity  has  the  power  to  restrain  the  collec- 
tion of  taxes,  where  fraud  has  occurred,  or  where  the  assessment  or  levy 
lias  been  made  without  legal  authority. 

2.  Same — altering  assessment  loithout  notice  to  owner.  The  assessor  has 
no  power,  after  he  has  accepted  from  the  owner  a  list  and  valuation  of 
his  property,  arbitrarily,  and  without  notice  to  the  owner,  to  alter  the 
assessment  and  materially  increase  the  valuation  of  his  property. 

3.  After  an  assessment  of  property  for  taxation  has  been  made,  and 
equalized  by  the  State  board,  the  taxes  extended  thereon,  and  the  books 
in  the  hands  of  the  collector,  even  if  the  county  board  has  any  legal  author- 
ity to  change  the  assessment,  it  certainly  has  no  power  to  make  such  change 
to  the  detriment  of  the  tax-payer,  without  notice  to  him,  and  so  far  as  it 
may  increase  the  assessment  without  notice,  its  action  is  void. 

4.  Same — by  cities  and  towns.  The  certificate  of  the  amount  required 
to  be  levied  as  taxes  by  cities,  towns,  etc.,  under  section  122  of  the 
act  of  1871-2,  must  be  filed  with  the  county  clerk  within  the  time  pre- 
scribed by  law,  or  the  levy  will  be  void,  and  the  collection  of  the  same 
may  be  enjoined. 
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Appeal  from  the  Circuit  Court  of  Gallatin  county;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  Andrew  D.  Duff,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  the  First  National 
Bank  of  Shawneetown,  in  the  Gallatin  circuit  court,  against 
Joel  Cook  and  Elias  Ulmsnider,  collectors  of  taxes,  to  restrain 
them  from  collecting;  certain  taxes  assessed  against  the  com- 
plainant  in  the  bill,  on  the  ground  the  taxes  were  unlaw- 
fully assessed,  the  amount  of  taxes  actually  due  having:  been 
tendered  and  refused  before  the  filing  of  the  bill. 

The  defendants  interposed  a  demurrer  to  the  bill,  which 
the  court  sustained.  The  injunction  was  dissolved,  and  the 
bill  dismissed. 

To  reverse  this  decree  the  complainant  appeals. 

The  allegations  of  the  bill  properly  pleaded  are  admitted 
to  be  true  by  the  demurrer.  The  question  then  is,  conceding 
the  facts  set  up  in  the  bill  to  be  true,  do  they,  as  alleged, 
authorize  a  court  of  equity  to  interfere  and  grant  the  relief 
prayed  for  in  the  bill? 

The  bill  charges  that  A.  K.  McCabe  was  the  assessor  in 
Gallatin  county  for  the  year  1872;  that  prior  to  the  first  day 
of  July,  1872,  the  assessor  called  at  the  bank  for  the  purpose 
of  assessing  the  shares  of  stock  owned  and  held  by  the  differ- 
ent owners  thereof;  that  1960  shares  owned  by  the  president 
and  cashier  of  the  bank,  were  listed,  and  assessed  at  $4$  per 
share,  or  forty  cents  on  the  dollar's  worth  of  stock;  that  the 
usual  blanks  were  filled  up  and  signed,  and  the  valuation 
placed  upon  the  shares  was  accepted  by  the  owners  without 
objection;  that  the  other  40  shares  of  bank  stock  were  listed 
by  the  owners  thereof  at  $40  per  share. 

The  bill  further  shows  that  the  assessor  did  not  complete 
the  assessment  of  the  property  in  the  county  and  return  his 
books   until  the  third  day  of  August,  1872;  that  then,   and 
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not  till  that  time,  did  complainant  discover  that  the  assessor 
had  changed  and  altered  the  assessment  of  said  shares,  by 
raising  their  assessed  value  from  $40  per  share  to  $100;  that 
said  change  by  the  assessor  was  made  without  the  knowledge 
or  consent  of  complainant,  or  of  any  of  the  owners  of  said 
shares  of  stock,  and  without  notice  to  them. 

It  also  appears  from  the  bill,  that  the  State  Board  of 
Equalization,  at  the  August  meeting,  allowed  a  reduction 
upon  the  aggregate  assessment  of  personal  property  in  Gal- 
latin county,  of  thirty-six  per  cent,  which  left  the  shares  of 
bank  stock  assessed  at  the  rate  of  $64  per  share,  and,  in  con- 
sequence of  the  reduction  made  by  the  State  board,  all  other 
personal  property  of  the  county,  out  of  the  city  of  Shawnee- 
town,  became  assessed  at  the  rate  of  twenty-one  cents  on  each 
dollar,  and  within  the  incorporation  at  twenty-five  cents  on 
each  dollar. 

The  bill  also  charges  that  the  county  board  of  Gallatin 
county,  in  consequence  of  the  assessor  having  failed  to  com- 
plete his  assessment  within  the  time  required  by  law.  did  not 
meet  on  the  second  Monday  of  July,  1872,  nor  was  there  any 
meeting  of  the  county  board  prior  to  the  meeting  of  the 
State  Board  of  Equalization,  in  consequence  of  which  com- 
plainant was  deprived  of  an  opportunity  to  apply  to  the 
county  board  for  a  correction  of  the  assessment;  that  the 
county  board  held  no  meeting  until  the  first  Monday  of  Sep- 
tember, 1872,  at  which  time  complainant  appeared,  and  made 
application  for  the  correction  of  the  assessment;  that  the 
county  board  made  an  order  reducing  said  assessment  from 
$100  per  share  to  $50  per  share,  and  directed  the  county  clerk 
to  extend  the  taxes  according  to  the  corrected  assessment, 
which  left  the  shares  of  bank  stock,  after  allowing  the  reduc- 
tion made  by  the  State  board,  and  the  correction  made  by  the 
county  board,  assessed  at  $32  upon  each  $100  ;  that  the  collect- 
or's books  were  made  out,  and,  on  the  15th  of  January,  1873, 
delivered  to  the  collector,  as  ordered  and  directed  by  the 
county  board;   that  the  State  and  county  taxes  on  the  2000 
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shares  of  bank  stock,  as  computed,  assessed  and  extended', 
amounted  to  the  sum  of  $2464. 

The  bill  charges  that  on  the  7th  day  of  March,  1873,  the 
county  board,  at  a  meeting  held  for  that  purpose,  entered  an 
order  rescinding  the  former  order  made  in  regard  to  the 
assessment,  and  increased  the  valuation  of  said  shares  from 
$32  to  $64;  that  after  this  action  of  the  board,  the  county 
clerk  obtained  possession  of  the  collector's  books,  and  altered 
the  same  by  extending  the  taxes  at  the  valuation  of  $64  per 
share  of  bank  stock,  in  place  of  $32,  as  originally  computed 
and  extended,  thus  increasing  the  taxes  on  the  shares  of  bank 
stock  from  $2464,  as  originally  computed  and  entered  upon 
the  books  of  the  collector,  to  the  sum  of  $4928. 

It  will  not  be  necessary  to  consider  all  the  questions  raised 
by  appellant  in  the  brief  filed  by  its  counsel,  as  one  point 
made  by  the  bill  will  be  conclusive  of  the  case. 

It  is  well  settled,  by  a  number  of  decisions  of  this  court, 
that  it  is  within  the  power  of  a  court  of  equity  to  restrain  the 
collection  of  taxes  where  fraud  has  occurred,  or  where  the 
assessment  or  levy  has  been  made  without  les;al  authority. 
Brake  v.  Phillips,  40  111.  388;  Vieley  v.  Thompson,  44  111.  9; 
McConkey  v.  Smith,  Sept.  term,  1874. 

It  appears  that  the  two  thousand  shares  of  bank  stock 
were  listed,  and  given  in  to  the  assessor,  at  a  valuation  of 
$40  per  share,  which  was  accepted  by  the  assessor  without 
any  objection. 

The  assessor,  without  notice  to  the  bank  or  owners  of  the 
shares,  changed  the  assessment  upon  his  books,  and  increased 
the  valuation  from  $40  to  $100  per  share. 

The  assessor  has  no  power,  after  he  has  accepted  from  the 
owner  a  list  and  valuation  of  his  property,  arbitrarily  and 
without  notice  to  alter  the  assessment,  and  materially  increase 
the  valuation  of  the  property.  This  was  expressly  ruled  in 
Cleghorn  v.  Postleivaite,  43  111.  428,  and  reaffirmed  in  McConkey 
v.  Smith,  supra. 

40— 77th  III. 
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•  A  different  rule  would  place  the  property  owner  at  the 
mercy  of  the  assessor,  and  would  be  attended  with  conse- 
quences dangerous  in  their  character  to  the  rights  of  the 
citizen. 

While  the  law  requires  the  owner  of  property  to  list  it  with 
the  assessor  at  a  fair  value,  it  nowhere  gives  the  assessor 
.power,  in  a  secret  manner  and  without  notice  to  the  owner, 
to  alter  the  value  of  the  assessed  property  to  the  detriment 
of  the  party  assessed. 

The  change  in  the  assessment  of  the  shares  of  bank  stock, 
made  by  the  assessor,  was,  therefore,  illegal  and  void. 

If  it  be  true,  that  the  county  board  had  no  power,  at  the 
September  meeting,  to  entertain  the  complaint  of  appellant, 
and  reduce  the  assessment — upon  which  point,  however,  we 
express  no  opinion,  as  the  decision  of  that  question  is  not 
necessary  to  a  proper  disposition  of  the  questions  involved  in 
this  record — yet,  the  assessment  originally  made  by  the  asses- 
sor bv  which  the  bank  stock  was  assessed  at  forty  cents  on  the 
dollar,  and  as  corrected  by  the  State  Board  of  Equalization. 
would  form  the  correct  basis  upon  which  appellant  should 
be  required  to  pay  taxes  upon  the  shares  of  bank  stock. 

The  action  of  the  county  board  at  the  meeting  held  on  the 
7th  day  of  March,  1873,  in  which  the  order  made  at  the 
September  meeting  was  rescinded,  can  not  be  regarded  as 
otherwise  than  illegal  and  void. 

At  that  time  the  assessment  had  been  made,  and  equalized 
by  the  State  Board  of  Equalization,  the  taxes  extended,  and 
the  books  were  in  the  hands  of  the  collector,  for  the  purpose 
of  collecting  the  taxes.  Even  if  it  was  conceded  that,  at  this 
time,  the  county  board  had  any  power  to  change  the  assess-. 
ment,  it  is  a  proposition  upon  which  there  can  be  no  doubt, 
that  the  board  had  no  power  to  make  any  change  in  the 
assessment  without  notice  to  appellant. 

The  bill  charges,  and  the  truth  of  the  allegation  is  admit- 
ted by  the   demurrer,  that  appellant  had  no  notice  whatever 
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of  the  action  of  the  board.     The  order,  therefore,  at  that  time 
made,  so  far  as  it  increased  the  assessment,  was  void. 

We  are,  therefore,  of  opinion,  as  the  facts  appear  by  the 
record  before  us,  that  appellant  could  only  be  required  to 
pay  taxes  upon  the  valuation  of  the  shares  of  bank  stock  at 
the  rate  of  $40  on  the  share,  less  the  reduction  made  by  the 
State  Board  of  Equalization. 

The  only  remaining  question  presented  by  the  record,  is  in 
regard  to  the  validity  of  the  city  taxes  assessed  upon  the 
shares  of  bank  stock,  and  attempted  to  be  collected  by  the 
city  of  Shawneetown,  where  the  bank  is  located.  Sec.  122, 
act  of  1871-2,  page  31,  under  which  this  tax  was  levied, 
declares,  "the  proper  authorities  of  towns,  townships,  dis- 
tricts, and  incorporated  cities,  towns  and  villages,  shall,  annu- 
ally, on  or  before  the  second  Tuesday  in  August,  certify  to 
the  county  clerk  the  several  amounts  which  they  require  to 
be  raised  by  taxation/' 

It  appears,  by  the  record,  that  the  city  authorities  of 
Shawneetown  did  not  certify  to  the  county  clerk  the  amount 
required  to  be  raised  in  1872,  until  the  5th  day  of  October. 

The  statute  in  force  at  the  time  required  the  amount  to  be 
certified  on  or  before  the  second  Tuesday  in  August.  The 
legislature  has  seen  proper  to  prescribe  the  time  within  which 
cities  must  furnish  the  amount  to  the  county  clerk  necessary 
to  be  raised  by  taxation,  and  courts  have  no  power  to  extend 
the  time  or  change  the  law. 

This  is  not  an  open  question  in  this  court.  In  Mix  v.  The 
People,  June  term,  1874,  it  was  held  the  levy  must  be  made 
within  the  time  prescribed  by  the  act,  or  it  would  be  void. 

We  see  no  reason  to  change  the  conclusion  arrived  at  in 
that  case,  and  the  decision  there  announced  must  be  conclu- 
sive of  the  question  here  presented. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  to  be  disposed  of  in  conformity  to  this  opin- 
ion. 

Decree  reversed. 
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School  Directors 
Nakcy  E.  Reddick. 

1.  School  teacher — right  of  directors  to  discharge.  Under  the  statute, 
the  school  directors  can,  at  any  time,  discharge  a  teacher  employed  by 
them,  for  incompetency,  notwithstanding  he  may  have  been  employed  for 
a  definite  time  to  teach. 

2.  Same — burden  of  proof  to  show  incompetency.  If  the  school  direct- 
ors discharge  a  teacher  before  the  expiration  of  the  time  he  is  employed 
to  teach,  on  the  ground  of  incompetency,  the  burden  of  proof  is  upon 
them  to  show  that  fact,  in  a  suit  by  the  teacher  for  the  wages  due  him  for 
the  entire  term. 

3.  Same — certificate  is  prima  facie  evidence  of  qualification  to  teach.  If 
a  school  teacher  has  the  certificate  of  the  superintendent  of  schools  of  his 
qualification  to  teach,  this  will  be  prima  facie  evidence  of  his  qualifica- 
tion. 

4.  Pleading  —  declaration  in  suit  by  teacher  for  wages.  If  a  school 
teacher  is  discharged  before  the  expiration  of  his  term,  without  justi- 
fiable cause,  in  a  suit  to  recover  his  wages  for  the  whole  term,  it  is  not 
necessary  to  allege  in  the  declaration  that  he  kept  a  schedule  after  the 
time  of  his  discharge. 

5  A  declaration  in  a  suit  by  a  school  teacher  against  the  directors  of 
schools,  which  avers  that  the  plaintiff  presented  his  certificate  of  qualifi- 
cation to  teach  before  being  engaged,  followed  by  proof  of  his  employ- 
ment, and  readiness  to  teach,  is  all  that  is  necessary  to  enable  him  to  re- 
cover wages  for  the  full  time  he  was  employed  to  teach,  when  he  has  been 
dismissed  without  sufficient  cause. 

Appeal  from  the  Circuit  Court  of  Clinton  county:  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Nancy  E.  Reddick 
against  the  School  Directors  of  District  No.  5,  in  Township 
1  North,  Range  1  West,  in  Clinton  county,  to  recover  for 
wages  as  a  school  teacher.  The  court  below  found  for  the 
plaintiff.  The  opinion  sufficiently  states  the  nature  of  the 
case. 

Mr.  Darius  Kingsbury,  for  the  appellants. 

Mr.  G.  VanHoorebeke,  for  the  appellee. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court : 

Whether  plaintiff's  contract  with  the  school  directors  was 
an  unconditional  one  to  teach  a  five  months'  school,  was 
purely  a  question  of  fact,  about  which  the  evidence  was  quite 
conflicting.  It  was  a  question  of  fact  to  be  found  from  the 
weight  of  the  evidence,  and,  treating  the  finding  of  the  court 
as  we  would  the  verdict  of  a.  jury,  we  perceive  no  valid  reason 
for  setting  it  aside. 

Under  our  statute,  the  directors,  no  doubt,  could,  at  any 
time,  discharge  plaintiff'  for  incompetency,  notwithstanding 
she  may  have  been  employed  for  a  definite  period  that  had 
not  expired.  This  is  really  what  they  undertook  to  do,  and 
so  entered  it  upon  their  records.  She  was  discharged  at  the 
end  of  the  first  month,  not  because  they  had  a  right  to  do  it 
on  the  ground  the  contract  was  conditional,  and  that  privilege 
was  reserved,  but  because  she  was  incompetent,  as  they  al- 
leged, to  manage  the  school. 

The  burden  of  proving  the  incompetency  of  plaintiff  as  a 
teacher,  rested  on  the  party  alleging  it.  The  evidence  in  the 
record  on  this  question  is  quite  meagre.  Plaintiff  was  only 
permitted  to  teach  one  month  on  her  contract.  Necessarily, 
it  would  require  considerable  time  and  preparation  to  arrange 
the  several  classes  and  get  the  school  thoroughly  disciplined 
and  in  good  working  order.  Parties  who  condemned  her 
manner  of  governing  the  school  and  teaching,  evidently,  from 
their  own  testimony,  had  but  little  opportunity  to  judge  of 
her  capacity.  Plaintiff  had  a  certificate  of  qualification  from 
the  county  superintendent  of  schools,  and  there  is  nothing 
shown  in  the  evidence  that  overcomes  the  prima  facie  evidence 
of  qualifications  it  affords.  No  marked  deficiency  is  proven 
in  her  management  or  government  of  the  school,  certainly 
nothing  that  would  warrant  the  directors  in  discharging  her 
for  that  reason. 
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School  directors  can  not  capriciously  discharge  a  teacher 
before  the  expiration  of  the  time  for  which  he  or  she  was 
employed.  In  the  language  of  the  statute,  it  must  be  for 
"incompetency,  cruelty,  negligence,  immorality,  or  other  suf- 
ficient cause."  The  charge  in  this  case  is  incompetency.  The 
record,  in  our  opinion,  does  not  contain  that  degree  of  proof 
that  would  justify  a  rescission  of  the  contract.  Certainly  the 
finding  of  the  court  is  not  so  much  against  the  weight  of  the 
evidence  as  would  authorize  a  reversal  of  the  judgment. 

The  objection  urged  to  the  sufficiency  of  the  declaration, 
that  it  is  not  averred  plaintiff  kept  a  schedule  as  required  by 
statute,  has  no  force  in  it.  Plaintiff  was  discharged  at  the 
expiration  of  one  month,  for  no  justifiable  cause,  and  this 
suit  is  to  recover  her  wages  for  the  whole  period  of  five 
months  for  which  she  alleges  she  was  engaged.  She  could 
not  aver  she  kept  a  schedule,  in  accordance  with  the  provi- 
sions of  the  statute,  for  the  unauthorized  act  of  the  directors 
in  discharging  her  had  rendered  it  impossible. 

The  proof  shows  she  kept  a  schedule  for  the  brief  period 
she  taught  the  school,  and  after  her  dismissal  she  presented 
it  to  the  directors  of  the  district.  It  is  averred  plaintiff 
presented  her  certificate  of  qualifications  to  the  board  of 
directors  before  she  was  engaged  to  teach  the  school.  This, 
followed  by  proof  of  her  employment  and  readiness  to  teach, 
was  all  that  was  necessary,  and  indeed  all  she  could  do  in 
the  nature  of  the  case,  and  nothing  more  was  necessarv  to 
enable  her  to  recover  her  wages  for  the  time  she  was  engaged 
to  teach,  but  from  which  she  was  debarred  by  the  act  of.  the 
directors,  without  any  fault  on  her  part. 

No  error  appearing  in  the  record,  the  judgment  will  be 

affirmed. 

Judgment  affirmed. 
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Cornelius  Desmond 

v. 

St.  Louis,  Alton  and  Terre  Haute  Railroad  Co. 

1.  Evidence — note  of  a  third  party  not  admissible  without  explanation. 
In  a  suit  against  the  St.  Louis,  Alton  and  Terre  Haute  Railroad  Company, 
promissory  notes  purporting-  to  have  been  executed  by  the  Terre  Haute, 
Alton  and  St.  Louis  Railroad  Company  are  not  admissible  as  evidence  of 
indebtedness  without  proof  that  the  two  companies  are  the  same,  known 
by  different  names,  or  that  the  company  sued  is  liable  for  the  indebtedness 
of  the  company  executing  the  notes. 

2.  The  fact  that  the  company  sued  was  authorized  by  law  to  purchase 
the  road  of  the  company  giving  the  notes,  upon  condition  it  should  pay 
the  debts  of  the  latter,  will  not  be  sufficient  to  make  the  defendant  com- 
pany liable.  It  should  further  be  shown  that  it  purchased  the  road  of  the 
other,  to  make  it  liable  for  the  other  company's  debts. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  E.  R.  Davis,  for  the  appellant. 

Mr.  R.  A.  Halbert,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  was,  in  1858,  employed  by  the 
Terre  Haute,  Alton  and  St.  Louis  Railroad  Company  as  a. 
switchman  ;  that  he  labored  for  the  company  for  four  months. 
at  $35  per  month.  On  the  20th  of  January,  1859,  he  was 
paid  by  the  company  one-half  of  what  was  due  him,  in  money, 
and,  for  the  other  half,  the  paymaster  gave  to  him  fourteen 
notes  similar  to  the  following: 

"St.  Louis,  January  20,  1859. 
"Due  from  the  Terre  Haute,  Alton  and  St.  Louis  Railroad 
Company  to  the  bearer,  for  value  received,  five  dollars,  pay- 
able at  the  company's  office,  in   St.  Louis,  on   and   after  the 
20th  day  of  October,  1859,  (and  receivable  after  that  date,  at 
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any  agency  of  the  company,  in  payment  for  transportation  of 
freight  or  passengers,)  with  interest  at  the  rate  of  6  .per  cent 
per  annum  until  paid. 

The  Terse  Haute  and  St.  Louis  Railroad  Co. 
By  C.  Murdock,  Treasurer. 

"  Not  valid  until  countersigned  by  James  A.  Ray  man,  Vice 
President." 

That  after  they  fell  due,  appellant  presented  them  for  pay- 
ment, but  it  was  refused;  that  he  had  held  them  ever  since. 
He  testified  that  they  were  given  to  him  for  his  labor  on  the 
road. 

An  action  was  brought  by  appellant  on  these  notes  before 
the  East  St.  Louis  city  court,  where,  a  trial  being  had,  he  re- 
covered a  judgment  for  the  amount  specified  in  the  notes,  with 
interest.  The  company  appealed  to  the  circuit  court,  where 
the  case  was  tried  by  the  court,  without  a  jury,  by  consent 
of  the  parties.  The  court  found  for  the  defendant,  and  ren- 
dered a  judgment  against  plaintiff  for  costs,  and  he  brings 
the  case  to  this  court  on  appeal,  and  asks  a  reversal,  because, 
he  claims,  the  instruments  have  never  been  paid. 

On  the  trial  below,  appellant  offered  in  evidence  the  notes 
sued  upon,  and  appellee  objected,  and  the  court  rejected  the 
same,  and  appellant  excepted.  Did  the  court  below  err  in 
rejecting  this  evidence?  The  instruments  purported  to  have 
been  made  by  the  Terre  Haute,  Alton  and  St.  Louis  Railroad 
Company,  whilst  the  suit  is  against  the  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Company.  They  seem  to  be  wholly 
different  organizations.  There  is  nothing  in  the  record  to 
show  that  they  are  the  same  company,  known  by  diflerent 
names,  or  that  the  company  sued  is  in  any  manner  liable  to 
pay  the  indebtedness  for  which  suit  was  brought,  nor  did 
appellant  offer  to  follow  up  this  evidence  by  showing  that 
appellee  had  become  liable  for  its  payment.  This  being  the 
case,  it  was  the  same  as  if  suit  were  brought  against  one  per- 
son, and  the  note  of  another  was  offered  in  evidence  to  sup- 
port the  action,  which  all  know  could  not  be  done.     Appel- 
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lant  should  have  offered  to  follow  up  this  proof  with  evidence 
showing  the  liability  of  appellee.  This  evidence  was,  there- 
fore, properly  rejected. 

It  is.  however,  urged  that  the  St.  Louis,  Alton  and  Terre 
Haute  Railroad  Company  was  organized  under  the  act  of 
1861,  p.  530  (Private  Laws),  which  authorized  the  purchase 
of  the  Terre  Haute,  Alton  and  St.  Louis  railroad,  and  the 
organization  of  appellee's  company.  The  12th  section  of  that 
act  makes  it  a  condition  to  the  organization  of  the  company, 
that  they  shall  pay,  for  the  Terre  Haute,  Alton  and  St.  Louis 
Hail  road  Company,  all  bona  fide  claims  or  judgments  for 
stock  heretofore  killed  by  that  company,  and  claims  for  right 
of  way,  etc.,  and  all  just  dues  for  work  and  labor  done,  and 
for  wood  and  ties  furnished  or  taken  for  that  company,  and  it 
appears  that  these  notes  were  given  for  work  and  labor  thus 
performed; 

The  radical  defect  in  the  evidence  is,  that  it  fails  to  appear 
appellee  ever  purchased  this  road,  or  organized  under  the  act 
of  1861,  nor  did  appellant  offer  to  prove  that  fact.  Until 
that  was  proved,  there  could  be  no  pretense  for  a  recovery. 

We  perceive  no  error  in  the  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Austin  Marlow  et  al. 


Julia  A.   Marlow. 

1.  Chancery  jurisdiction — trust  and  fraud.  Where  a  husband,  on 
separation  from  his  wife,  executed  to  her  his  promissory  notes,  with  per- 
sonal security,  for  her  support  and  that  of  his  daughter,  which,  with  an 
agreement  relating  to  the  separation,  were  placed  in  the  hands  of  a  trustee 
for  collection,  and  afterward,  on  the  fraudulent  pretense  that  lie  would 
live  with  his  wife,  obtained  possession  of  the  same,  and  then  refused  to 
live  with  her,  it  was  held,  owing  to  the  trust,  as  well  as  to  the  fraud  prac- 
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ticed  to  obtain  possession  of  the  notes,  that  a  court  of  equity  would  take 
jurisdiction  of  a  suit  to  compel  the  payment  of  the  same. 

2.  Contract — construed — estoppel  to  take  advantage  of  condition.  Where 
a  written  contract,  executed  at  the  time  of  the  giving  of  promissory  notes 
by  a  husband  to  his  wife,  on  separation,  provided  that  she  should  go  to 
Indiana,  and  reside  there,  and  that,  if  she  returned,  the  notes  were  to 
become  void,  it  was  held,  that  the  contract  should  not  be  so  construed  as 
to  debar  her  from  returning  to  defend  a  suit  for  divorce  brought  by  him  ; 
and  where  the  husband  fraudulently  induced  her  to  remain,  after  dis- 
missal of  his  suit,  under  pretext  of  a  reconciliation,  her  stay  in  this  Slate 
could  not  be  regarded  as  a  real  violation  of  the  contract. 

3.  Pahol  evidence— on  notice  to  produce  writing.  Where  one  of  the 
.makers  of  promissory  notes  fraudulently  obtained  possession  of  the  same 
and  a  written  contract,  parol  evidence  was  held  admissible  to  prove  the 
contents,  on  proof  of  the  service  of  notice  on  one  of  the  defendants  to  pro- 
duce  them,  in  a  suit  for  their  collection,  and  on  proof  that  the  principal 
had  said  he  had  destroyed  them,  which  was  not  contradicted  on  the  trial. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Julia  A.  Marlow, 
against  Austin  Marlow,  her  husband,  and  Commodore  C. 
Symonds,  William  A.  Forth,  Cyrus  Howard,  George  Ander- 
son and  James  Marlow,  his  securities,  to  enforce  the  payment 
of  certain  promissory  notes.  The  opinion  of  the  court  pre- 
sents the  material  facts  of  the  case.. 

Messrs.  Chesley  &  Hagle,  for  the  appellants. 

Mr.  B.  B.  Smith,  and  Mr.  J.  O.  Burton,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  sets  out  the  existence  of  a  marriage 
between  the  complainant,  Julia  A  Marlow,  and  Austin  Mar- 
low, one  of  the  defendants;  that  they  having  for  some  time 
lived  unhappily  together,  about  the  first  day  of  December, 
1872,  an  agreement  in  writing  was  entered  into  between  them, 
that  they  should  live  separately;  that  the  complainant,  and 
her  daughter,  aged  some  sixteen  years,  should  separate  from 
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said  defendant;  that  he  would  pay  her  $50  in  hand,  which  he 
did  pay,  and  $350,  in  instalments,  with  ten  per  cent  interest, 
for  which  last  amount  he.  as  principal,  and  the  other  defend- 
ants, as  sureties,  executed  their  promissory  notes  to  her;  that 
the  agreement  and  notes  were  placed  in  the  hands  of  one  Fil- 
son,  as  trustee  of  compainant,  for  the  purpose  of  collection 
of  the  notes  for  her,  which  were  for  her  maintenance  and  sup- 
port; that,  in  pursuance  thereof,  she  did  separate  from  defend- 
ant Marlow,  and  removed  to  Indiana,  taking  her  daughter 
with  her,  and  supporting  Iter;  that  the  first  note  was  paid, 
and  the  proceeds  sent  to  her  by  Filson;  that,  some  time  after- 
ward, defendant  Marlow  filed  his  bill  for  a  divorce,  in  the 
Clay. county  circuit  court,  in  this  State,  against  the  complain- 
ant;  that  she  came  back  to  the  county  of  Clay,  to  defend  the 
suit,  and  afterward  Marlow  dismissed  his  suit  for  a  divorce, 
and  thereafter,  through  the  means  of  a  fraudulent  agreement 
which  he  made  with  complainant,  that  they  would  live  to- 
gether as  husband  and  wife,  he  fraudulently  obtained  posses- 
sion of  the  notes  and  agreement  from  Filson,  the  trustee,  and 
destroyed  them,  and  then,  in  violation  of  his  agreement, 
refused  to  live  with  complainant,  and  did  not  do  so. 

The  notes  having  all  become  due,  the  bill  was  filed  against 
all  the  makers  of  the  notes  for  relief,  and.  upon  final  hearing 
upon  answers  and  proofs,  a  decree  was  entered  against  the 
defendants  for  $300,  from  which  they  appealed. 

It  is  urged  that  there  was  here  a  complete  remedy  at  'law, 
by  suit  upon  the  notes.  But  there  was  a  trust.  The  notes  and 
contract  were  placed  in  the  hands  of  a  trustee.  The  fraudu- 
lently obtaining  possession  of  them  from  the  trustee  would 
givea  court  of  equity  jurisdiction. 

The  allegations  of  the  bill  appear  to  be  sustained  by  the 
proofs.  It  satisfactorily  appears  that  the  agreement,  on  the 
part  of  the  husband,  of  reconciliation  with  the  wife,  and  to 
live  with  her  again,  was  a  mere  fraudulent  contrivance  to  get 
the  possession  of  the  notes  and  contract  from  the  trustee,  and 
have  them  cancelled,  to  which  scheme  there  is  ground  for  the 
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inference  that  one  or  more  of  the  sureties  on  the  notes  were 
privy,  and  that  it  was  by  the  means  of  that  agreement  that 
the  papers  were  obtained  from  the  trustee. 

There  was  proof  that  there  was  a  provision  in  the  contract 
that  the  complainant  was  to  go  to  Indiana,  and  that,  if  she 
came  back,  the  notes  were  not  to  be  paid,  but  were  to  be  for- 
feited ;  and  it  is  insisted  that  this  provision  was  violated  by 
complainant  coming  back  to  this  State  from  Indiana,  and  that 
the  notes  thereby  became  void.  This  provision  of  the  con- 
tract should  not  be  so  construed  as  to  debar  the  complainant 
from  returning  to  the  State  to  answer  to  and  defend  a  suit  at 
law  brought  against  her,  and  especially  a  suit  for  divorce 
brought  by  the  husband. 

Her  subsequent  stay,  after  the  dismissal  of  the  divorce  suit, 
may  be  regarded  as  being  in  consequence  of  the  fraudulent 
inducement  to  do  so  held  out  to  her  by  the  husband,  one  of 
the  defendants.  We  do  not  think  that,  under  the  circum- 
stances, it  can  be  fairly  said  that  there  was  here  any  real 
violation  of  this  provision  in  the  contract. 

It  is  insisted  there  was  error  in  receiving  parol  evidence 
of  the  contract  and  notes.  There  was  service  of  notice  on 
one  of  the  defendants  to  produce  them.  The  bill  set  forth 
that  they  had  been  delivered  up  to  defendant  Marlow,  and 
destroyed.  There  was  evidence  that  he  said  they  had  been 
destroyed,  and  nothing  to  the  contrary,  except  the  production 
Of  two  of  the  notes  marked  as  cancelled.  Under  such  cir- 
cumstances, the  parol  evidence  was  properly  received. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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John  T.  Fahnestock,  for  use,  etc. 

v. 

Gersham  P.  Gilham  et  al. 

1.  Replevin  bond — not  for  officer's  protection  only.  Under  our  statute, 
the  object  of  a  replevin  bond  is  not  merely  to  indemnify  the  officer  exe- 
cuting the  replevin  writ,  but  also  to  furnish  an  additional  remedy  to  the 
defendant  in  case  the  plaintiff  fails  to  maintain  his  suit. 

2.  Estoppel — to  deny  jurisdiction  of  court.  Where  possession  of  rails 
in  a  string  of  fence  is  obtained  on  replevin  before  a  justice  of  the  peace, 
the  plaintiff  in  that  suit  insisting  that  the  justice  had  jurisdiction,  even 
if  the  justice  had  not  jurisdiction  of  the  subject  matter  of  the  suit  the 
obligors  in  the  replevin  bond  will  be  estopped  from  urging  such  fact  in 
defense  in  a  suit  on  the  same.  They  will  be  estopped  by  their  own  act 
and  admission. 

3.  Personal  property.  Rails,  as  well  as  a  string  of  fence,  may  be 
personal  property. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  originally  brought  by  appellant,  before  a 
justice  of  the  peace,  against  appellees,  on  a  replevin  bond. 
On  a  trial  of  the  cause  in  the  circuit  court,  the  court  decided 
the  bond  was  not  admissible  in  evidence,  on  the  ground  that 
the  justice  of  the  peace  did  not  have  jurisdiction  of  the  action 
of  replevin  in  which  the  bond  was  given. 

The  jury  returned  a  verdict  against  appellant,  upon  which 
the  court  rendered  judgment,  to  reverse  which  an  appeal  has 
been  prosecuted. 

The  action  of  replevin  was  brought  by  G  P.  Gilham  against 
Charles  and  Charles  P.  Sebastian.  The  affidavit  upon  which 
the  writ  of  replevin  issued  stated  that  the  plaintiff  was  the 
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owner  and  lawfully  entitled  to  the  possession  of  the  following 
S-oods  and  chattels,  to-wit:  about  1200  rails  in  a  string  of 
fence  80  rods  long,  on  the  west  side  of  the  north-west  quarter 
of  the  south-west  quarter  of  section  1,  township  4  north,  range 
9  west  of  third  principal  meridian,  in  Madison  county,  Illi- 
nois. The  description  of  the  property  in  the  writ,  and  the 
bond  taken  by  the  constable  before  the  writ  was  executed, 
followed   the  affidavit. 

The  affidavit,  however,  was,  on  motion,  amended  before  a 
trial  was  had,  by  striking  out  the  words  "in  a  string  of  fence 
80  rods  long,"  but  no  alteration  was  made  in  either  the  writ 
or  bond. 

The  question  presented  by  this  record  is,  whether  a  person, 
who  institutes  an  action  of  replevin,  obtains  possession  of  the 
property  under  the  writ,  submits  to  a  trial,  and  is  defeated 
can,  when  sued  upon  the  bond  which  he  has  voluntarily  given 
to  the  officer  who  executed  the  writ,  be  heard  to  say  the  court 
whose  process  he  has  invoked  had  no  jurisdiction  of  the 
subject  matter. 

It  is  insisted  by  appellees,  that  the  bond  upon  which  this 
action  is  instituted  was  given  solely  for  the  benefit  and  pro- 
tection of  the  constable  who  executed  the  writ.  In  this,  how- 
ever, they  are  mistaken.  The  statute  requires  the  officer, 
before  he  executes  the  writ,  to  take  a  bond,  which  is  required 
to  be  returned  with  the  writ.  In  case  he  fails  to  do  this,  he 
is  liable,  in  an  action,  for  damages.  These  requirements  of 
the  statute  are  for  the  benefit  of  the  defendant. 

In  the  case  of  Petrie  v.  Fisher,  43  111.  442,  it  was  expresslv 
held,  that  the  object  of  a  replevin  bond,  under  our  statute,  is 
not  merely  to  indemnify  the  sheriff,  but  also  to  furnish  an 
additional  remedy  to  the  defendant  in  case  the  plaintiff  fails 
to  maintain  his  suit. 

It  is  also  insisted  by  appellees,  that  the  writ  was  void  on 
its  face,  and  the  officer  could  not  indemnify  himself  against 
executing  void  process  by  taking  a  bond  with  security. 

It  is  not  necessary  to  inquire  whether  the  writ  showed  upon 
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its  face  that  the  justice  of  the  peace  had  no  jurisdiction.  As 
before  remarked,  the  bond  was  taken  for  the  benefit  of  the 
defendants  in  the  replevin  suit.  They  have  instituted  this 
action  to  recover  upon  it.  When  the  bond  was  taken,  they 
had  no  knowledge  of  the  contents  of  the  writ  or  bond.  They 
were  in  no  manner  chargeable  with  knowledge  of  the  con- 
tents of  the  writ  at  the  time  the  bond  was  executed,  and 
hence  the  argument  that  the  officer  who  took  the  bond  did  so 
with  notice  that  the  justice  had  no  jurisdiction,  in  so  far  as 
the  rights  of  the  defendants  in  the  action  of  replevin  are 
concerned,  must  fall  to  the  ground. 

It  is  by  no  means  clear  the  writ  showed  upon  its  face  that 
the  justice  had  no  jurisdiction.  Rails,  as  well  as  a  string  of 
fence,  may  be  personal  property.  The  writ  showed  upon  its 
face  that  the  plaintiff  in  the  action,  appellee  here,  had  filed 
an  affidavit,  in  which  he  had  solemnly  sworn  that  the  property 
was  personal  property.  The  writ  characterized  the  property 
as  personal.  The  officer,  in  addition  to  this,  had  the  oath  of 
appellee.  Under  such  circumstances,  to  hold  that,  if  an 
officer  acted  under  the  writ,  he  did  so  at  his  peril,  so  far  as 
appellees  were  concerned,  would  be  establishing  rather  a  harsh 
and  dangerous  rule  towards  an  officer  who  is  elected  and  re- 
quired  to  serve  process. 

Independent,  however,  of  this  question,  we  are  of  opinion 
that  appellees  are  estopped  from  insisting  that  the  justice  of 
the  peace  had  no  jurisdiction  in  the  case. 

They  filed  an  affidavit,  obtained  the  process  of  the  court, 
had  the  process  executed,  executed  the  bond,  all  the  time 
claiming  and  insisting  that  the  court  had  jurisdiction,  and 
now,  when  sued  upon  the  bond,  they  can  not  be  heard  to  say 
the  process  of  the  court,  which  they  caused  to  be  issued  and 
served,  was  without  the  jurisdiction  of  the  justice. 

This  identical  question  arose  in  the  case  of  Bates  v.  Wil- 
liams, 43  111.  491,  which  was  an  action  on  a  replevin  bond. 
There,  as  in  this  case,  it  was  claimed  that  the  court  did  not 
have  jurisdiction,  but   the  court  said,  when   it  is  considered 
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that  appellant  himself  sought  that  jurisdiction,  and  executed 
the  bond  in  question  in  order  to  avail  of  it,  he  can  not  now 
make  such  an  objection.  He  is  estopped  by  his  own  act  and. 
admission.  This  principle  is  recognized  in  the  case  of  Shaw 
v.  Haveklvft,  21  111.  127;  see,  also,  Smith  v.  Whitaher,  11  111. 
417.  We  are,  therefore,  of  opinion  the  bond  sued  upon  wag 
admissible  in  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Isaac  Daniels 

V. 
GlTSTAVUS     HlLGAED. 

1.  Constitutional  law — police  regulation  in  respect  to  mines  and  col- 
lieries. The  legislature  has  power,  under  the  constitution,  to  establish 
reasonable  police  regulations  for  the  operating  of  mines  and  collieries,  and 
the  "act  providing  for  the  health  and  safety  of  persons  employed  in  coal 
mines,"  R.  S.  187-1,  which  requires  the  owner  or  agent  of  every  coal  mine 
or  colliery  employing  ten  men,  or  more,  to  make  or  cause  to  be  made  an 
accurate  map  or  plan  of  the  workings  of  such  coal  mine  or  colliery,  etc , 
is  not  unconstitutional. 

2.  Same — question  whether  a  requirement  is  a  police  regulation,  is  a 
legislative  one.  The  question,  whether  certain  requirements  are  a  part  of 
a  system  of  police  regulation  adapted  to  aid  in  the  protection  of  life  and 
health,  is  properly  one  of  legislative  determination,  and  a  court  should 
not  lightly  interfere  with  such  determination,  unless  the  legislature  has 
manifestly  transcended  its  province. 

3.  Parties.  Under  section  2  of  the  "act  providing  for  the  health  and 
safety  of  persons  employed  in  coal  mines,"  R.  S.  1874,  where  the  county 
surveyor,  who  was  ex  officio  inspector  of  mines  in  his  county,  through  his 
deputy,  prepares  a  map  of  the  workings  of  a  coal  mine,  on  the  neglect  of  the 
owner  or  agent  to  do  so,  the  former  may  maintain  an  action  to  recover 
the  cost  of  the  same  in  his  own  name.  It  is  not  necessaiy  to  sue  in  the 
name  of  the  deputy  doing  the  work. 

4.  Map  op  mine — who  to  be  satisfied.  It  is  no  defense  to  such  suit  that 
the  map  made  is  not  such   as  the  law  requires.     If  the  inspector,  in  the 
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performance  of  his  official  duty,  lias  caused  to  be  made  a  map,  which  he 
accepts  as  sufficient  under  the  law,  the  owner  of  the  mine  will  have  no 
cause  of  complaint. 

Appeal,  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  brought  by  Gustavus  Hilgard,  against 
Isaac  Daniels,  before  a  justice  of  the  peace  of  St.  Clair  county, 
to  recover  the  cost  of  making  a  map  or  plan  of  a  coal  mine 
operated  by  the  defendant  as  superintendent.  The  plaintiff 
recovered  before  the  justice  $92  and  costs,  and  the  defendant 
appealed  the  case  to  the  circuit  court,  where  a  trial  was  had 
before  the  court  without  a  jury,  resulting  in  a  judgment  in 
favor  of  the  plaintiff  for  $42  and  costs.  To  reverse  this  judg- 
ment, the  defendant  brought  the  case  to  this  court  by  appeal. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 
Mr.  N.  Niles,  and  Mr.  J.  M.  Dill,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  Avas  an  action,  brought  under  the  second  section  of 
the  "act  providing  for  the  health  and  safety  of  persons 
employed  in  coal  mines,"  Rev.  Stat.  1874,  p.  704,  to  recover 
the  cost  of  causing  to  be  made  a  map  or  plan  of  a  certain  coal 
mine  or  colliery  in  St.  Clair  county,  in  this  State.  The  first 
section  of  the  act  requires  that  the  owner  or  agent  of  every 
coal  mine  or  colliery  in  this  State  employing  ten  men,  or 
more,  shall  make,  or  cause  to  be  made,  an  accurate  map  or 
plan  of  the  workings  of  such  coal  mine  or  colliery,  etc.,  and 
deposit  a  copy  thereof  with  the  inspector  of  mines,  and  also 
with  the  recorder  of  the  county.  The  second  section  pro- 
vides, that  upon  neglect  or  refusal  to  furnish  the  inspector 
of  mines  and  recorder  with  such  map  or  plan,  the  inspector 
of  mines  is  authorized  to  cause  the  map  or  plan  to  be  made 
at  the  expense  of  the  owner  or  agent,  and  that  the  cost  thereof 
41 — 77th  III. 
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may  be  recovered  from  the  owner  or  agent  by  suit  in  the 
name  of  the  inspector  and  for  his  use. 

There  having  been  a  failure  here,  by  the  owner  or  agent, 
to  make  and  furnish  this  map  or  plan,  Hilgard,  the  county 
surveyor  of  St.  Clair  county,  and  ex  officio  inspector  of  mines 
within  his  county,  caused  the  map  or  plan  to  be  made,  and 
brought  this  suit  against  Daniels,  the  superintendent,  for  the 
cost,  and  recovered  $42.     Daniels  brings  this  appeal. 

It  is  first  objected  that  Hilgard,  the  plaintiff,  incurred  no 
expense,  and  did  no  work,  and  therefore  has  no  cause  of 
action.  But  he  ordered  Ropiequet,  his  deputy,  to  do  the 
work,  who  accordingly  did  it,  and  we  are  of  opinion  Hilgard 
properly  brings  the  suit,  he  having  performed  the  service  by 
his  agent. 

It  is  next  objected,  that  the  map  is  not  such  an  one  as  the 
law  requires.  But  it  is  such  an  one  as  Hilgard,  in  the  per- 
formance of  his  official  duty  under  the  statute,  has  caused  to 
be  made,  and  has  accepted  as  sufficient,  so  that  it  answers  the 
purpose  of  the  map  or  plan  required  by  the  statute,  and  the 
defendant  has  no  cause  of  complaint. 

But  the  principal  ground  of  defense  made  is,  that  the  first 
and  second  sections  of  the  act  are  unconstitutional.  Appel- 
lant's counsel  do  not  question  the  right  of  the  legislature  to 
establish  police  regulations  for  the  operating  of  mines,  but 
impliedly  concede  that,  and  say,  that,  admitting  the  constitu- 
tionality of  all  parts  of  the  act  which  provide  for  the  health 
and  safety  of  miners,  yet  they  insist  that  these  two  sections  in 
relation  to  making  and  furnishing  a  map,  are  not  police 
regulations,  but  simply  arbitrary  provisions,  which  have  no 
tendency  to  protect  health  or  life,  and  that  they  compel 
land  owners  to  make  expensive  maps  for  the  mere  con- 
venience of  their  neighbors.  Experience  has  demonstrated 
the  necessity  of  establishing  police  regulations  in  regard  to 
the  working  of  coal  mines,  in  order  to  the  protection  of  the 
health  and  safety  of  persons  employed  therein.  Other  legis- 
lative  bodies,  as,  the  parliament  of  Great   Britain,  and    the 
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legislature  of  Pennsylvania,  have  been  led  to  enact  similar 
laws  upon  this  same  subject;  and  in  their  acts  for  the  object 
/)f  providing  for  the  health  and  safety  of  those  employed  in 
coal  mines,  are  contained  the  like  provisions  for  the  making 
of  maps. 

Tue  Pennsylvania  statute,  passed  March  3,  1870,  may  be 
found  in  Brightly  and  Purdon's  Dig.  vol.  2,  p.  1067,  and 
reference  to  the  British  statutes  passed  in  the  years  1860-61, 
may  be  found  in  Bainbridge  on  Mines  and  Minerals,  645. 
Our  legislature,  in  an  act  having  for  its  avowed  object  the 
providing  for  the  health  and  safety  of  persons  employed  in 
coal  mines,  has  thought  it  proper  to  incorporate  this  pro- 
vision for  the  making  of  a  map.  The  law-making  powers 
elsewhere,  as  it  is  seen  in  their  laws  for  the  same  object,  have 
adopted  this  same  provision..  This  would  seem  to  indicate 
as  the  legislative  understanding,  that  the  provision  is  one  in 
aid  of  the  accomplishment  of  the  purpose  of  such  acts — the 
protection  of  persons  engaged  in  such  mines;  a  proper  part 
of  the  svstem  adopted  to  that  end.  The  question  is  properlv 
one  of  legislative  determination. 

A  court  should  not  lightly  interfere  in  such  case.  The 
legislature  must  have  manifestly  transcended  its  province,  for 
it  to  do  so.  We  are  of  opinion  that  it  is  not  for  a  court  to 
to  say,  that  the  provision  here,  which  is  called  in  question,  is 
anything  more  than  a  fair  and  reasonable  police  regulation 
with  reference  to  the  subject  matter  of  the  act,  which  the 
legislature,  in  its,  discretion,  has  seen  proper  to  adopt;  and 
that  it  should  not  be  set  aside  as  unconstitutional. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus. 

The  People  ex  rel.  George  W.  Brackett 

V. 

Daniel  McGowan. 

1.  Evidence— parol,  to  impeach  record  of  naturalization,  The  record 
of  the  naturalization  of  an  alien,  like  any  other  record  of  a  court,  imports 
verity,  and  can  not  be  impeached  for  fraud  unless  that  defense  has  been 
specially  pleaded,  setting  forth  in  what  the  fraud  consists. 

2.  In  an  information  in  the  nature  of  a  quo  icarrajito,  filed  against  one 
elected  judge  of  a  city  court,  the  defendant  pleaded,  admitting  that  he 
was  alien  born,  but  averring  that  he  was  naturalized  in  the  Criminal  Court 
of  St.  Louis,  at  a  regular  term,  that  court  having  jurisdiction  to  admit 
aliens  to  citizenship.  The  relator  replied  that  the  court  had  not  jurisdic- 
tion to  naturalize  the  defendant,  and  nul  tiel  record.  On  the  trial,  the 
people  offered  to  prove  that  the  defendant,  prior  to  the  date  of  the  order 
of  naturalization,  had  made  no  previous  declaration  of  his  intention  to 
become  a  citizen;  that  he  emigrated  to  the  United  States  after  he  was  21 
years  of  age ;  that  he  had  never  served  in  the  army  or  navy  of  the  United 
States,  and  that  he  had  not  resided  in  the  State  of  Missouri  one  year  pre- 
vious to  his  application  to  become  a  citizen,  which  evidence  the  court 
excluded :     Held,  that  the  court  properly  excluded  the  evidence. 

3.  Naturalization — impeaching  collaterally.  A  record  of  naturaliza- 
tion, made  by  a  court  of  competent  jurisdiction,  can  not  be  impeached, 
in  a  collateral  proceeding,  by  showing  by  parol  that  the  preliminary 
steps  required  by  law  had  not,  in  fact,  been  taken.  It  will  be  presumed 
that  the  court  heard  evidence,  and  was  satisfied  that  the  applicant  had 
complied  with  the  law,  and  its  findings  must  be  held  conclusive  as  to  all 
facts  recited  in  the  record. 

4.  Same— jurisdiction  of  the  Criminal  Court  of  St.  Louis.  The  Criminal 
Court  of  St.  Louis,  being  a  court  of  record,  having  common  law  jurisdic- 
tion of  a  certain  class  of  cases,  a  seal  and  a  clerk,  has  jurisdiction,  under 
the  acts  of  Congress,  to  admit  aliens  to  citizenship. 

5.  Same— what  courts  ham  jurisdiction.  The  State  courts  mentioned 
in  the  act  of  Congress  as  having  common  law  jurisdiction,  are  such  as 
exercise  their  powers  according  to  the  course  of  the  common  law.  It 
was  not  meant  they  should  have  all  common  law  jurisdiction  over  every 
class  of  subjects,  including  all  civil  and  criminal  matters. 

6.  The  courts  authorized  by  the  act  of  Congress  to  admit  aliens  to  citi- 
zenship need  not  possess  general,  common  law  jurisdiction  over  all  classes 
of  actions,  but  must  be  courts  of  record  for  all  purposes,  possessing  powers 
incident  to  such  courts  with  common  law  jurisdiction  over  all  subjects 
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upon  which  they  have  authority  to  adjudicate,  and  must  exercise  their 
powers  according  to  the  course  of  the  common  law. 

7.  Same— former  decision  overruled.  The  case  of  Knox  County  v.  Davis, 
63  111.  405,  so  far  as  it  holds  that  county  courts  in  this  State,  as  organized 
under  the  constitution  of  1848,  had  no  j-urisdiction  to  admit  aliens  to  citi- 
zenship, being  in  conflict  with  the  weight  of  authority,  is  overruled. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  information,  in  the  nature  of  a  quo  warranto, 
on  the  relation  of  Geo.  W.  Brackett,  against  Daniel  McGowan. 
The  material  facts  of  the  case  appear  in  the  opinion  of  the 
court. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellants. 

Messrs.  G.  &  G.  A.  Kcernee,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the 
Court: 

The  information  alleges  Daniel  McGowan,  at  an  election 
held  on  the  8th  day  of  October,  1874,  was  regularly  elected 
judge  of  the  city  court  of  East  St.  Louis;  was  duly  qualified 
as  judge,  and  entered  upon  the  discharge  of  the  duties  of  the 
office;  but  charges  he  could  not  lawfully  hold  the  office  of 
judge  of  that  court,  because  he  was  alien  born. 

.The  plea  filed  admits  defendant  was  born  an  alien  to  the 
United  States,  but  avers  he  was  duly  naturalized  on  the  loth 
day  of  May,  1867,  in  the  Criminal  Court  of  the  county  of 
St.  Louis,  at  a  regular  term,  that  court  having  jurisdiction 
to  admit  aliens  to  citizenship. 

Two  replications  were  filed — first,  the  Criminal  Court  of 
the  county  of  St.  Louis  had  not  jurisdiction  to  naturalize 
defendant,  and  second,  nul  tiel  record,  upon  which  issue  was 
joined. 

An  exemplification  of  the  record  was  oifered  in  evidence, 
which  shows  Daniel  McGowan,  a  native  of  Ireland,  applied 
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to  become  a  citizen  of  the  United  States,  at  the  May  term, 
1867,  of  the  Criminal  Court  of  the  county  of  St.  Louis,  and 
it  appearing  he  had  resided  in  the  United  States,  and  in  the 
State  of  Missouri,  for  the  requisite  length  of  time,  and  had 
complied  with  the  law  in  all  preliminary  matters,  he  was 
admitted  to  citizenship,  on  taking  the  usual  oath  of  allegiance 
to  this  government. 

On  the  trial,  the  people  offered  to  prove  defendant,  prior  to 
May  15,  1867,  had  made  no  declaration  of  his  intention 
to  become  a  citizen;  that  he  immigrated  to  the  United 
States  after  he  was  twenty-one  years  of  age;  that  he  had 
never  served  in  the  army  or  navy  of  the  United  States,  and' 
that  he  had  not  resided  in  the  State  of  Missouri  one  year  pre- 
vious to  his  application  to  become  a  citizen,  which  evidence 
was  excluded  by  the  court. 

In  the  exclusion  of  this  testimony,  the  court  ruled  cor- 
rectly. The  record  of  naturalization  of  an  alien,  like  any 
other  record  of  a  court,  imports  verity.  It  can  not  be  im- 
peached for  fraud  unless  that  defense  has  been  specially 
pleaded,  setting  forth  in  what  the  fraud  consists.  No  repli- 
cation had  been  filed  alleging  fraud,  nor  that  the  court  had 
not  jurisdiction  of  the  person  of  defendant.  The  replication 
as  to  jurisdiction  is,  that  the  court  did  not  have  jurisdiction 
of  the  subject  matter,  but  does  not  put  in  issue  the  jurisdic- 
tion of  the  court  as  to  the  person  of  defendant;  hence,  the 
evidence  was  properly  rejected.  But  had  the  issue  been  made 
by  the  pleadings,  we  are  still  of  opinion  the  evidence  was 
inadmissible.  It  seems  clear,  both  on  principle  and  authority, 
a  record  of  naturalization,  made  by  a  court  of  competent 
jurisdiction,  can  not  be  impeached,  in  a  collateral  proceeding, 
by  showing  that  the  preliminary  steps  required  by  law  have 
not,  in  fact,  been  taken.  It  is  upon  the  principle  such  a 
record,  like  any  other  judgment  of  a  court,  affords  complete 
evidence  of  its  own  validity.  In  proceedings  of  naturaliza- 
tion, matters  are  submitted  to  the  decision  of  the  court,  and 
the    presumption    will    be    indulged    the    court    heard    evi- 
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deuce,  was  satisfied  the  applicant  had  complied  with  the  law, 
and  its  findings  must  be  held  conclusive  as  to  all  facts  recited 
in  the  record.  Spratt  v.  Spratt,  4  Peters,  393;  The  People  v. 
Pease,  30  Barb.  588;  Campbell  v.  Gordon  and  Wife,  6  Craneh, 
176;   McCarthy  v.  Marsh,  1  Selden,  263. 

But  the  principal  question  in  the  case  is.  whether  the  Crim- 
inal Court  of  the  county  of  St.  Louis  had  jurisdiction  to 
admit  aliens  to  citizenship.  Under  the  act  of  Congress,  any 
State  court,  being  a  court  of  record,  having  common  law 
jurisdiction,  a  seal  and  a  clerk  or  prothonotary.  has  jurisdic- 
tion in  matters  of  naturalization  of  aliens.  Our  inquiry,  then, 
is,  whether  the  Criminal  Court  of  the  county  of  St.  Louis 
comes  within  the  definition  of  State  courts  mentioned  in  the 
act  of  Congress  on  that  subject. 

The  Criminal  Court  of  the  county  of  St.  Louis  was  estab- 
lished by  an  act  of  the  General  Assembly  of  the  State  of 
Missouri,  passed  in  1855,  and  was  given  all  the  original  and 
appellate  jurisdiction  which  had  been  vested  in  the  several 
circuit  courts  of  the  State.  It  is  a  court  of  record,  having  a 
seal  and  a  clerk,  and  was  given  all  the  powers,  was  to  per- 
form all  the  duties,  and  be  subject  to  the  restrictions  of  courts 
of  record  as  such,  according  to  the  provisions  of  the  laws  of 
the  State.  The  judge  of  the  court  was  made  a  conservator 
of  the  peace,  with  powers  to  issue  writs  of  habeas  corpus  and 
determine  the  same,  to  administer  oaths,  take  and  certify 
recognizances,  and  exercise  all  the  powers  of  an  examining 
magistrate.  Gottschalk^s  Laws,  p.  (^9.  Subsequently,  by  an 
act  of  the  legislature,  the  Court  of  Criminal  Correction  in  St. 
Louis  county  was  established,  and  was  given  exclusive,  original 
jurisdiction  of  all  misdemeanors  under  the  laws  of  the  State 
of  Missouri,  committed  in  the  county  of  St.  Louis,  the  pun- 
ishment of  which  is  by  fine  or  imprisonment  in  the  countv 
jail,  or  both,  except  in  cases  of  assault  and  battery  and  affravs, 
but  did  not  otherwise  affect  the  jurisdiction  of  the  Criminal 
Court.     Gottschalk's  Laws,  p.  100. 
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It  will  be  observed  the  Criminal  Court  of  the  county  of 
St.  Louis  answers,  in  every  particular,  the  description  of 
State  courts  designated  in  the  act  of  Congress,  which  are 
given  power  to  naturalize  aliens,  if  it  has  '"'common  law  juris- 
diction." We  have  no  courts  in  this  country  that  derive 
their  existence  from  the  common  law.  Our  State  courts  are 
all  created  by  the  organic  law,  or  bv  legislative  enactment. 
Their  jurisdiction  is  not  uniform.  Some  of  our  courts  have 
only  a  statutory  or  special  jurisdiction,  limited  as  to  subjects 
and  amounts  in  controversy  ;  others  have  original  common 
law  jurisdiction,  unrestricted  as  to  class  of  cases  and  as  to 
amounts  in  controversy.  But  our  State  courts,  having  what 
is  called  common  law  jurisdiction,  have  not  that  jurisdiction 
to  the  same  extent.  By  no  means.  We  have  courts  with 
common  law  jurisdiction  in  civil  cases  only,  and  others  exclu- 
sively in  criminal  causes.  It  was  so  with  the  English  courts, 
that  had  their  origin  in,  and  existed  under,  the  common  law, 
and  derived  their  jurisdiction  from  that  source.  Some  of 
them  had  jurisdiction  only  in  certain  classes  of  actions,  and 
others  in  different  and  distinct  actions. 

Our  statutory  courts,  although  they  may  not  have  jurisdic- 
tion in  all  cases  at  law,  both  criminal  and  civil,  are  none  the 
less,  for  that  reason,  courts  with  common  law  jurisdiction. 
Their  character,  in  this  regard,  is  not  determined  altogether 
by  the  extent  of  their  jurisdiction  as  to  subjects  over  which 
they  may  adjudicate.  We  apprehend  the  State  courts  men- 
tioned in  the  act  of  Congress  as  having  common  law  juris- 
diction, are  such  as  exercise  their  powers  according  to  the 
course  of  the  common  law.  It  was  not  meant  they  should 
have  all  common  law  jurisdiction  over  every  class  of  subjects, 
including  all  civil  and  criminal  matters.  If  this  were  so.  it 
is  apprehended  but  few  courts  could  be  found  in  any  of  the 
States  that  would  possess  the  requisite  "common  law  juris- 
diction." As  a  matter  of  fact,  some  subjects  are  excluded 
from  the  original  jurisdictions  of  circuit  courts  in  this  State 
and  in  the  State  of  Missouri;  and  perhaps  no  court  in  either 
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State  could  be  found  with  such  extended  and  unlimited  juris- 
diction as  to  include  within  that  jurisdiction  all  subjects 
determinable  in  the  various  courts,  either  under  the  statute 
or  under  the  common  law.  It  may  be  accurately  said,  a  court 
having  jurisdiction  only  in  civil  cases  is,  nevertheless,  a  court 
of  geueral  jurisdiction,  although  limited  to  a  certain  class  of 
cases.  The  same  is  true  of  courts  with  exclusive  jurisdiction 
in  criminal  causes,  with  no  civil  jurisdiction.  Such  courts 
may  and  do  exercise  their  respective  powers  according  to  the 
course  of  the  common  law,  and  their  jurisdiction  may,  with 
as  much  propriety  as  with  many  of  the  common  law  courts 
of  England,  be  said  to  be  general. 

Inference  to  the  act  of  the  legislature  in  evidence,  creating 
the  Criminal  Court  of  St.  Louis  county,  shows  the  circuit 
court  of  St.  Louis  county  Avas  thereafter  prohibited  from  exer- 
cising original  jurisdiction  in  any  criminal  case,  or  appellate 
jurisdiction  of  any  case  tried  or  determined  before  a  justice 
of  the  peace  or  other  magistrate.  By  positive  statute  some 
matters  are  excluded  from  the  jurisdiction  of  circuit  courts 
in  this  State;  but  can  it,  with  any  propriety,  be  said  these 
courts  are  not,  for  that  reason,  courts  of  general  jurisdiction? 
The  proposition,  it  seems  to  us,  would  be  absurd.  The  circuit 
court  and  the  Criminal  Court  of  St.  Louis  county  were  cre- 
ated by  positive  law,  and  both  courts  may  have  had  jurisdic- 
tion given  by  statute,  but  that  does  not  militate  against  the 
proposition  they  have  general,  common  law  jurisdiction  over 
all  matters  submitted  to  them,  and  exercise  not  only  statutory 
powers,  but  powers  derived  from  the  common  law. 

It  was  pertinently  said,  In  the  matter  of  Martin  Courner, 
39  Cal.  98,  "the  act  of  Congress  does  not  require  that  the 
court  shall  have  all  the  common  law  jurisdiction  which  per- 
tains to  all  classes  of  actions.  It  is  enough  that  it  has  com- 
mon law  jurisdiction." 

In  Morgan  v.  Dudley,  18  B.  Monroe,  693,  the  court,  in  an 
elaborate  opinion,  said,  '"the  act  of  Congress,  in  designating 
the  State  courts  that  have  authoritv  to  admit  aliens  to  become 
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citizens  of  the  United  States,  does  not  describe  them  as  courts 
of  general,  common  law  jurisdiction,  but  as  courts  having 
common  law  jurisdiction,  and  consequently  embracing  all  that 
have  either  limited,  or  general,  common  law  jurisdiction." 

In  Ex  parte  Gladhill,  8  Mete.  168,  it  was  held,  Chief  Justice 
Shaw  delivering  the  opinion  of  the  court,  that  the  Police 
Court  of  Lowell,  being  a  court  of  record,  having  a  seal  and 
clerk,  and  being  vested  with  all  the  civil  and  criminal  juris- 
diction of  justices  of  the  peace,  was  a  court  of  common-  law- 
jurisdiction,  within  the  meaning  of  the  act  of  Congress,  with 
power  to  admit  aliens  to  become  citizens  of  the  United  Stales. 

In  The  People  v.  Pease.  o0  Barb.  588,  one  question  was, 
whether  the  county  courts  in  New  York  had  jurisdiction, 
under  the  act  of  Congress,  in  matters  of  naturalization.  The 
court  said:  "•'The  county  court  has  common  law  jurisdiction 
in  the  revision  of  all  judgments  given  in  justices' courts.  The 
Court  of  Appeals  is  a  court  of  general,  common  Law  jurisdic- 
tion, and  yet  it  has  no  original  jurisdiction.  The  county 
court,  as  an  appellate  court,  is  in  like  manner  a  court  'having 
common  law  jurisdiction.'"  Allusion  is  made,  in  the  opinion 
of  the  court,  to  a  decision  made  by  Mr.  Justice  McLean,  of 
the  Supreme  Court  of  the  United  States,  holding  that  the 
probate  courts  of  the  several  counties  in  Ohio  had  jurisdic- 
tion in  naturalization  proceedings,  which  is  said  to  have  been 
published  in  the  ''Law  Gazette,''  but  we  have  not  been  able 
to  find  the  case  reported  an v where. 

In  Ex  p 'arte  BurkJuirdt,  16  Tex.  170,  it  was  declared,  the 
county  courts  of  that  State,  though  of  limited  jurisdiction, 
yet  had  common  law  jurisdiction,  within  the  meaning  of  the 
act  of  Congress. 

In  Mills  v.  3IeCa.be,  44  111.  194,  it  was  held,  the  "Marine 
Court  of  the  citv  of  JNew  York"  was  not  a  court  of  record, 
within  the  meaning;  of  the  act  of  Congress  conferring  juris- 
diction  upon  State  courts  to  admit  aliens  to  citizenship.  That 
court  was  created  by  statute,  its  jurisdiction  defined,  and,  as 
we  understand,  was  a  court  of  record  for  some  purposes,  but 
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not  for  all.  The  proceedings  on  trial  were  informal,  the 
pleadings  oral,  and,  in  technical  strictness,  there  was  no  judg- 
ment roll.     DeLaFaniers  v.  Jackson,  4  E.  D.  Smith,  477. 

It  was  in  view  of  the  fact  the  courts  of  New  York  had  thus 
characterized  the  ''Marine  Court/7  declaring  its  proceedings  in 
part  oral,  that  this  court,  in  its  opinion,  said:  ''Having  been 
decided  by  competent  authority  to  be  a  court  of  record  only 
to  the  extent  that  it  was  declared  by  statute,  and  not  to  pos- 
sess other  powers  incident  to  such  a  court,  we  are  not  author- 
ized to  hold  it  a  court  of  record,'7  and  it  was  then  added,  "a 
fair  and  reasonable  construction  of  tire  act  of  Congress  re- 
quires us  to  hold  that  only  a  court  of  record  for  general,  and 
not  special,  purposes,  was  intended  to  be  embraced." 

The  case  of  Knox  County  v.  Davis,  63  111.  405,  declares,  the 
court  intended  to  be  embraced  in  the  act  of  Congress  was  one 
that  exercised  a  general,  although  it  might  be  a  common  law, 
jurisdiction,  limited  as  to  the  sum  or  amount  in  controversy, 
and  it  may  be  where  some  kinds  of  actions  are  excluded. 
The  conclusion  was,  the  county  courts  in  this  State,  as  organ- 
ized under  the  constitution  of  1848,  did  not  have  jurisdiction 
to  admit  aliens  to  citizenship,  and  the  reason  assigned  is,  that 
court  had  no  general,  common  law  jurisdiction  in  any  matters. 
It  is  conceded  those  courts  exercised  a  general  and  unlimited 
jurisdiction  in  the  settlement  of  estates,  and  in  all  matters 
pertaining  thereto,  but  that  jurisdiction,  it  is  said,  was  strictly 
statutory.  The  common  law  jurisdiction,  in  actions  of  debt 
and  assumpsit,  was  limited  to  certain  persons  in  their  official 
capacity,  and  limited  also  as  to  the  sum  or  amount  in  contro- 
versy, and  hence  the  conclusion  was  reached  it  had  no  com- 
mon law  jurisdiction,  within  the  meaning  of  the  act  of  Con- 
gress. 

But  we  are  satisHed,  on  more  mature  reflection  and  a  fuller 
examination  of  the  reported  cases,  that  this  case,  in  so  far  as 
it  held  the  county  courts  of  this  State,  as  organized  under  the 
constitution  of  1848,  had  no  jurisdiction  to  grant  naturaliza- 
tion, is  in  conflict  with   those  authorities,  and   that  it  should 
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*    Mr.  Justice  Breese,  dissenting. 


be  overruled,  and  so  modified  as  to  conform  to  the  construc- 
tion generally  given  to  the  act  of  Congress  upon  the  subject  of 
naturalization,  which,  under  the  constitution,  should  be  uni- 
form. The  construction  of  the  act  should  be,  as  far  as  prac- 
ticable, uniform  by  the  decisions  in  the  several  States,  that 
naturalization  of  aliens,  valid  by  the  decisions  of  the  courts 
of  one  State,  may  not  be  declared  invalid  by  the  courts  of 
another  State. 

It  seems  clear,  upon  authority,  as  well  as  upon  construction 
of  the  federal  statute,  the  courts  designated  in  the  act  of  Con- 
gress which  have  jurisdiction  conferred  upon  them  to  hear 
and  determine  applications  for  naturalization,  need  not  possess 
general,  common  law  jurisdiction  over  all  classes  of  actions, 
but  must  be  courts  of  record  for  all  purposes,  possessing  pow- 
ers incident  to  such  courts,  with  common  law  jurisdiction 
over  all  subjects  upon  which  they  have  authority  to  adjudi- 
cate, and  must  exercise  these  powers  according  to  the  course 
of  the  common  law. 

Our  conclusion  is,  the  Criminal  Court  of  the  county  of  St. 
Louis  is  such  a  court,  and  it  being  shown  to  have  '•common 
law  jurisdiction,"  within  the  meaning  of  the  act  of  Congress 
in  relation  to  naturalization,  it  was,  therefore,  competent  to 
admit  defendant  to  all  the  rights  of  citizenship. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese:     I  do  not  concur  in  this  opinion. 
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ABATEMENT. 

Suit  prematurely  brought. 

1.  Where  a  suit  is  prematurely  brought  upon  a  promissory  note, 
as,  before  the  expiration  of  the  days  of  grace,  this  defense  is  one  in 
abatement  of  the  particular  action  01113%  and  not  one  in  bar,  or  to  the 
merits.  It  is  not  good  when  sought  to  bar  the  action,  Palmer  v. 
Gardiner  et  al.  143. 

Contradicting  sheriff's  return. 

2.  By  plea  in  abatement.     See  PROCESS,  1. 

ACTIONS. 

Party  must  resort  to  his  action. 

1.  Not  assert  his  rights  by  force.  Where  a  party's  land  is  in  the 
actual  possession  of  another,  even  though  unlawfully,  he  has  no  right 
forcibly  to  repossess  himself,  but  must  resort  to  the  action  of  forcible 
entry  and  detainer,  or  the  action  of  ejectment.  Allen  v.  Tobias  et  al. 
169. 

For  injury  to  real  estate. 

2.  Who  may  sue.  The  owner  of  the  fee  of  land  can  not  maintain 
an  action  to  recover  damages  done  to  the  possession  of  the  property 
while  iu  the  occupancy  of  a  tenant.  He  can  recover  only  for  inju- 
ries affecting  the  reversion.  Indianapolis,  Bloomington  and  Western 
Railway  Co.  v.  McLaughlin  et  ux.  275. 

By  wife  against  the  husband. 

3.  When  action  will  lie.     See  HUSBAND  AND  WIFE,  1. 

Support  of  wife  when  deserted. 

4.  Remedy  of  one  who  furnishes  her  necessaries.  See  HUSBAND 
AND  WIFE,  4. 

Remedy  in  chancery  on  promissory  note. 

5.  Where  the  maker  becomes  part  owner.     See  CHANCERY,  25. 
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ADMINISTRATION  OF  ESTATES. 
Expenses  of  post  mortem  examination. 

1.  Not  chargeable  to  an  estate.  The  charges  of  a  physician  for  a 
post  mortem  examination,  made  on  a  coroner's  inquest,  is  not  a  proper 
claim  against  the  estate  of  the  deceased.  Smith,  Exr.  v.  McLaughlin 
et  al.  596. 

AGENCY. 
Personal  liability  of  agent. 

1.  On  contract  made  for  his  principal.  Where  an  agent,  in  contract- 
ing for  his  principal,  discloses  the  fact  of  his  agency  and  the  name 
of  his  principal,  or  where  the  other  party  knows  at  the  time  that  he 
is  acting  as  such  agent,  the  latter  will  not  be  liable  upon  the  contract, 
unless  he.  binds  himself  to  become  responsible  by  the  terms  of  the 
contract.  If  he  agrees  to  become  personally  responsible,  he  may  be 
sued,  notwithstanding  his  agency.     Millikin  v.  Jones,  372. 

ALIMONY.     See  DIVORCE  AND  ALIMONY,  1,  2. 

AMENDMENTS. 

Amendment  of  bill  in  chancery. 

1.  When  properly  allowed.  Where  a  bill  for  the  specific  perform- 
ance of  a  contract  of  sale  was  amended  by  setting  up  false  and  fraud- 
ulent representations,  not  discovered  to  be  false  until  after  the  filing 
of  the  original  bill,  and  praying  for  a  rescission  of  the  contract: 
Held,  that  the  amendment  was  properly  allowed.  Jefferson  v.  Ken- 
nard,  246. 

Of  bill  of  review. 

2.  It  being  a  matter  of  discretion,  it  is  not  error  to  allow  the 
amendment  of  a  bill  of  review  after  a  demurrer  is  sustained  to  it. 
Forman  v.  Stickney  et  al.  575. 

Of  affidavit  in  replevin. 

3.  A  plaintiff  in  replevin  has  the  right  to  amend  his  affidavit  in 
the  action  so  as  to  make  it  conform  to  the  statute,  and  the  fact  that 
leave  was  granted  to  amend  the  same  before  the  justice  of  the  peace, 
but  not  done,  affords  no  reason  for  refusing  leave  to  amend  on  appeal. 
Kirkpatrick  v.  Cooper,  565. 

Amendment  of  pleadings. 

4.  How  to  take  advantage  of  amendment  by  interlineation.  See 
PRACTICE,  10. 

Changing  parties  to  a  suit.     See  PARTIES,  6,  7. 

APPEALS  AND  WRITS  OF  ERROR. 

Judgment  for  delinquent  taxes. 

1.  In  a  county  court — in  ioh<it  manner  brought  before  the  Supreme 
Court  for  review.     Under  the  act  of  1873,  entitled  "An  act  in  regard 
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APPEALS  AND  WRITS  OF  ERROR. 

Judgment  for  delinquent  taxes.     Continued. 

♦  to  the  assessment  of  property,  and  the  levy  and  collection  of  taxes  by 
incorporated  cities  in  the  State,"  an  appeal  would  lie  from  the  judg- 
ment of  the  county  court  against  lands  for  taxes,  to  the  Supreme 
Court.     Quincy  Railroad  Bridge  Co.  v.  City  ofQuincy,  107. 

2.  Under  the  law  in  force  in  1873,  the  only  mode  in  which  such 
judgments  could  be  reviewed  was  by  appeal.  A  writ  of  error  would 
not  lie.     Ibid.  107. 

3.  The  act  of  1874,  allowing  writs  of  error  to  be  taken  and  prose- 
cuted from  the  final  orders,  judgments  and  decrees  of  the  county 
court  to  the  Supreme  Court,  in  proceedings  for  the  sale  of  lands  for 

.taxes,  is  not  retrospective,  and  hence  it  will  not  lie  to  reverse  a  judg- 
ment which  became  absolute  before  the  act  took  effect.     Ibid.  107. 

4.  The  act  of  1874,  which  provides  that  appeals  from  judgments 
of  the  county  courts  against  lands  for  taxes,  etc.,  may  be  taken  to  the 
Supreme  Court,  is  not  imperative,  and  therefore  does  not  repeal  by 
implication  the  provision  of  the  Revenue  act  of  1873,  which  gives  an 
appeal  in  such  case  to  the  circuit  court.     Fowler  v.  Pirkins,  271. 

Appeal  in  criminal  cases. 

5.  But  no  provision  seems  to  be  made  for  an  appeal  in  criminal 
cases,  and  in  the  absence  of  any  statute  expressly  allowing  it,  a  writ 
of  error  is  the  only  mode  by  which  a  case  of  that  character  can  be 
brought  to  this  court.     French  v.  The  People,  531. 

6.  Waiver  by  appearance.  On  appeal  to  this  court  in  a  criminal 
case,  if  there  should  be  an  appearance  or  joinder  in  error  by  the 
people,  it  might,  perhaps,  be  considered  as  pending  on  error,  and  be 
taken  for  decision.     Ibid.  531. 

APPURTENANCE. 
Right  op  way  over  land  op  another. 

Whether  an  appurtenance.     See  RIGHT  OF  WAY,  6,  7. 

ARBITRATION  AND  AWARD. 

Non-conformity  to  statute. 

1.  Effect  on  the  award.  Although  a  submission  to  arbitration  may 
not  be  in  conformity  with  the  statute,  the  award  will  not  be  invalid 
for  that  reason.  If  it  is  good  at  common  law,  an  action  can  be  main- 
tained upon  it  independently  of  the  statutory  remedy.  Eisenmeyer  v. 
Sauter,  515. 


Mistake  in  award. 

2.    May  be  corrected.     See  MISTAKE,  3,  4. 
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ARREST. 

Out  of  the  county. 

1.  Whether  allowable.  Unless  the  party,  against  whom  a  warrant 
is  issued  for  a  criminal  offense,  has  fled  from  the  county,  a  constable 
of  the  county  has  no  lawful  authority  to  arrest  him  in  another  county, 
and  if  he  does,  both  he  and' the  party  procuring  the  arrest  will  be 
liable  for  false  imprisonment.     Krug  v.  Ward,  603. 

Arrest  without  warrant. 

2.  Whether  illegal.  Where  a  party  was  arrested  in  the  evening, 
while  peaceably  passing  along  the  streets,  without  any  warrant,  and 
no  statute  or  town  ordinance  was  shown  justifying  the  arrest,  and  the 
violation  of  no  law  or  ordinance  was  charged  at  the  time,  it  was  held 
that  the  arrest  was  illegal,  notwithstanding  the  party  so  arrested  may 
have  been  intoxicated  some  time  during  the  same  day,  but  not  in  the 
view  of  the  parties  arresting  him.  Newton  v.  Locklin,  103.  See 
TRESPASS. 

ARREST  OF  JUDGMENT. 
Judgment  entered  in  weong  name. 

1.  The  entry  of  judgment  in  the  name  of  Ingram,  instead  of  In  gra- 
ham-, is  such  an  irregularity  that  can  not  be  taken  advantage  of  under 
the  Statute  of  Amendments  and  Jeofails.  Toledo,  Wabash  and  Western 
Railway  Go.  v.  Ingraham,  809. 

Waiver. 

2.  Where  a  defendant  demurs  to  a  declaration,  and,  after  his  de- 
murrer is  overruled,  pleads  over,  lie  will  be  precluded  from  insisting 
upon  a  motion. in  arrest  of  judgment  for  insufficiency  of  the  declara- 
tion.    Quincy  Goal  Go.  v.  Hood,  Admr.  68. 

ASSIGNMENT. 

Liability  of  assignor. 

1.  Where  a  suit  against  maker  would  be  unavailing.  Where  the 
evidence  shows  that  the  maker  of  an  indorsed  promissory  note  was 
insolvent  at  its  maturity,  and  so  continued,  and  therefore  a  suit 
against  him  would  have  been  unavailing,  the  assignor  will  be  liable 
to  the  assignee  upon  his  assignment.     Wickersham  v.  Altom,  620. 

2.  Estoppel  to  deny  that  suit  would  have  been  unavailing.  Where  the 
assignee  of  a  promissory  note,  shortly  after  its  maturity,  informed 
the  assignor  that  he  could  find  no  property  of  the  maker  out  of  which 
to  make  the  debt,  and  asked  if  he  should  sue  him,  and  the  assignor 
told  him  he  had  better  "coax  it  out  of  him:"  Held,  in  a  suit  by  the 
assignee  against  the  assignor,  that  this  was  sufficient  to  estop  the  lat- 
ter from  insisting  that  suit  should  have  been  brought  against  the 
maker,  and  a  tacit  admission  that  a  suit  would  have  been  unavailing. 
Ibid.  620. 
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ASSIGNMENT.     Liability  of  assignor.     Continued. 

3.  Demand  of  payment.  In  a  suit  by  the  assignee  of  a  promissory 
note,  made  payable  at  a  particular  place,  against  the  assignor,  the 
plaintiff  is  not  bound  to  aver  and  prove  a  demand  of  payment  of  the 
maker  of  the  note  at  the  place  where  it  is  payable.  Barber  v.  Bell, 
490. 

4.  Diligence  required  where  the  maker  resides  out  of  the  State. 
Under  the  statute,  the  assignor  of  a  promissory  note,  indorsed  by 
him  in  this  State,  is  liable,  where  the  maker  has  absconded  or  left  the 
State,  when  the  same  falls  due;  and  it  makes  no  difference  that  the 
maker  resided  out  of  the  State  when  the  note  was  given.  In  such  a 
case,  the  assignee  is  not  bound  to  bring  attachment  against  the  maker 
to  reach  any  property  he  may  have  in  the  State,  to  hold  the  assignor 
liable.     Ibid.  490. 

5.  Liability  of  assignor  in  equity.     See  CHANCERY,  26. 

ATTACHMENT. 
Of  the  affidavit. 

1.  Where  the  affidavit  for  a  foreign  attachment  fails  to  state  the 
place  of  residence  of  the  defendant,  or  that,  oh  diligent  inquiry;  the 
affiant  is  unable  to  ascertain  the  same,  it  will  not  be  in  compliance 
with  the  statute,  and  when  judgment  is  by  default,  the  objection  will 
be  good  on  appeal  or  error.    Reitz  et  al.  v.  The  People,  use,  etc.  518. 

What  essential  to  jurisdiction. 

2.  It  is  indispensable,  to  give  the  court  jurisdiction  in  a  suit  by 
attachment,  where  there  is  no  personal  service,  or  appearance  by  the 
defendant,  that,  it  should  appear  the  writ  was  either  levied  upon  prop- 
erty of  defendant,  or  served  upon  garnishees  having  effects,  choses  in 
action  or  credits  in  their  possession  or  power,  belonging  to  the  de- 
fendant,    Clymore  v.  Williams,  618. 

3.  Where  the  levy,  under  an  attachment  upon  property,  is  not 
signed  by  the  officer,  and  no  proceedings  are  had  against  the  gar- 
nishees served,  so  as  to  show  whether  they  were  indebted  to  the  defend- 
ant, or  had  in  their  possession  any  effects  belonging  to  him,  there 
will  be  nothing  shown  to  give  the  court  jurisdiction.     Ibid.  618. 

Of  the  levy. 

4.  Must  be  signed.  If  the  levy  of  an  attachment  upon  land  or  other 
property  is  not  signed  by  the  proper  officer,  it  will  amount  to  no  levy, 
and  it  will  be  erroneous  to  award  a  special  execution  for  its  sale. 
Ibid.  618. 

Sheriff's  retukn  of  levy. 

5.  The  statute  requires  that  the  sheriff's  return  of  the  lev}r  of  an 
attachment  shall  state  that  the  property  levied  on  is  that  of  the  de- 
fendant, or  was  levied  on  as  his  property.  Reitz  et  al.  v.  The  People, 
use,  etc.  518. 

42— 77th  III. 
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ATTACHMENT.     Continued. 
Of  the  final  process. 

6.  When  general  execution  improper.  In  an  action,  aided  by  an  at- 
tachment, where  there  is  no  personal  service  on  the  defendant,  and 
no  appearance,  it  is  erroneous  to  award  a  general  execution  against 
the  property  of  the  defendant,     Clymorev.  Williams,  618. 

ATTORNEY  AT  LAW. 
Attorney  and  client. 

1.  Liability  of  attorney  where  he  settles  judgment  without  obtaining 
the  money.  Where  an  attorney  at  law  settles  a  judgment  recovered  by 
him  for  his  client,  by  allowing  the  same  in  pa3'ment  of  an  account 
himself,  his  client  may  repudiate  his  act  and  enforce  the  judgment, 
or  he  may  ratify  it,  and  sue  the  attorney  for  money  had  to  his  use. 
Chapman  v.  Burt,  337. 

2.  Of  a  demand  of  money  collected,  before  suit.  Ordinarily  a  de- 
mand is  necessaiw  before  bringing  suit  against  an  attorney  for  money 

'Collected  by  him;  but  where  it  has  been  collected  a  long  time,  and 
its  retention  is  unexplained,  or  where  the  party  collecting  it  has  con- 
verted it  to  his  own  use,  no  previous  demand  is  necessary.     Ibid.  337. 

Attorney  chargeable  with  interest. 

3.  Under  what  circumstances.     See  INTEREST,  1. 

BANKS  AND  BANKERS. 

Deposits. 

1.  Whether  a  deposit  is  general  or  special.  A  deposit  is  general 
unless  the  depositor  makes  it  special,  or  it  is  made  expressly  in  some 
particular  capacity.  On  such  a  deposit  there  will  be  an  implied 
promise,  on  the  part  of  the  bank  receiving  it,  to  restore,  not  the  same 
funds,  but  an  equivalent  sum,  when  demanded.  Brahm  et  al.  v.  Ad- 
Mns,  263. 

2.  Evidence.  A  paper  headed  with  the  names  of  bankers,  Showing 
that  a  party  has  made  a  deposit  with  them,  and  the  amount  thereof, 
and  signed  by  the  bankers,  is  prima  facie  evidence  against  the  bank- 
ers of  a  general  deposit.     Ibid.  263. 

3.  Demand  by  depositor.  In  case  of  a  general  deposit  of  money 
with  a  banker,  a  previous  demand  by  the  depositor,  or  some  other 
person  by  his  order,  is  indispensable  to  the  maintenance  of  an  action 
for  such  deposit,  unless  circumstances  are  shown  which  amount  to  a 
legal  excuse.     Ibid.  263. 

National  banks. 

4.  Who  liable  as  stockholders.  Primarily,  a  creditor  of  a  national 
bank  may  proceed  against  the  party  in  whom  the  legal  title  to  the 
stock  is  vested.  Where  shares  of  stock  in  a  banking  corporation 
have  been  hypothecated,  and  placed  in  the  hands  of  the  transferree, 
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BANKS  AND  BANKERS.    National  banks.     Continued, 

he  will  be  subjected  to  all  the  liabilities  of  ordinaiw  owners,  for  the 
reason  tlie  property  is  in  his  name,  and  the  legal  ownership  appears 
to  be  in  him.     Wheelock  v.  Kost  et  al.  296. 

5.  Thus,  where  a  party  made  a  loan  to  a  national  bank,  and  made 
his  promissory  note,  partly  as  an  accommodation  to  the  bank,  to  be 
held  among  their  other  assets,  and  fifty  shares  of  its  stock,  equal  in 
value  to  $5000,  were  issued  to  him,  as  securit}^  for  his  loans,  and  as 
indemnity  against  liability  on  his  note,  it  was  held,  that  he  was  liable 
to  the  creditors  of  the  bank  as  a  stockholder,  whatever  might  be  his 
relation  to  the  corporators  of  the  bank.     Ibid.  296. 

6.  Extent  of  stockholders'  liability.  Where  a  decree  on  creditor's 
bill  is  taken  against  a  stockholder  of  a  national  bank,  on  the  basis  his 
shares  of  stock  bear  to  the  whole  stock  of  the  bank,  there  will  be  no 
error.     Ibid.  296. 

BILLS    OF   EXCEPTIONS.      See    EXCEPTIONS   AND    BILLS    OF 
EXCEPTIONS,  4,  5,  6. 

BILL  OF  INTERPLEADER.     See  CHANCERY,  5,  6,  7. 

BILL  OF  REVIEW.    See  CHANCERY,  8,  9. 

BOOKS  OF  ACCOUNT.     See  EVIDENCE,  15,  16. 

BURDEN  OF  PROOF.     See  EVIDENCE,  29,  30,  31. 

CARRIERS. 

Failure  to  receive  and  transport  grain. 

1.  Whether  liable  therefor.  Where  a  i)erson,  desirous  of  shipping 
a  large  quantity  of  corn  over  a  railroad  to  Cairo,  stored  the  same  in 
the  warehouse,  and  on  promises  of  the  railroad  company  to  be  trans- 
ported as  soon  as  cars  could  be  procured  for  the  purpose,  but  the 
company  never  received  or  receipted  for  the  same,  and  was  unable  to 
forward  the  same,  for  want  of  cars,  and  for  the  reason  that  the  road 
was  controlled  by  the  military  authorities  of  the  United  States,  who 
refused  to  give  permits  to  ship  the  same,  and  in  consequence  of  which 
the  grain  was  injured  by  exposure,  etc.:  Held,  that,  under  the  cir- 
cumstances, the  company  was  not  liable  to  the  owner  of  the  grain  for 
the  delay  in  furnishing  transportation,  there  being  no  contract  to 
transport  the  same,  and  the  same  never  having  come  to  its  possession 
for  transportation.     Illinois  Central  Railroad  Co.  v.  Hornberger,  457. 

CHANCERY. 
Jurisdiction — remedy  at  law. 

1.  Illegal  levy.  Where  property  is  seized  on  execution  without 
authority  of  law,  the  officer  making  the  levy,  and  the  plaintiff  in  the 
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execution,  if  he  directed,  advised  or  encouraged  the  lev}r,  will  boih 
be  liable  to  the  defendant  in  the  execution,  in  an  action  of  trespass, 
for  all  the  damages  sustained";  and  if  the  seizure  is  wanton  or  mali- 
cious, punitive  damages  may  be  allowed.  Therefore,  a  court  of  chan- 
cery will  grant  no  relief  against  such  a  levy,  as  the  remedy  at  law  is 
complete.     McDaniel  v.  Fox  et  al.  343. 

2.  Relief  against  a  judgment  at  law.  A  court  of  equity  will  not 
interfere  to  grant  relief  against  a  judgment  at  law  for  grounds  that 
are  available  at  law,  as,  for  an  error  of  fact,  which  may  be  heard  and 
corrected  on  motion  made  in  apt  time.    Palmer  v.  Gardiner  et  al.  143- 

In  cases  of  concurrent  jurisdiction. 

3.  Where  the  remedy  should  be  sought.  It  may  be  stated  as  a  general 
proposition,  that,  in  all  cases  arising  out.  of  fraud,  equity  has  concur- 
rent jurisdiction  with  courts  of  law.  But  parties  will  be  referred  to 
that  forum  where  justice  can  be  most  effectually  administered,  and 
the  right  most  satisfactorily  established.  As  a  general  rule,  it  is  bet- 
ter, in  all  cases  of  a  doubtful  character,  presenting  a  conflict  of  evi- 
dence, that  the  parties  should  be  remitted  to  whatever  remedy  they 
may  have  at  law,  although  equity  might  entertain  jurisdiction.  Wing 
et  al.  v.  Sherrer,  200. 

Discretionary  power,  in  chancery. 

4.  The  rescission  of  contracts,  the  cancellation  or  the  delivering 
up  of  agreements,  securities  or  deeds,  or  the  specific  performance  of 
contracts,  are  not  matters  of  absolute  right,  upon  which  a  court  of 
equity  is  bound  to  pass  a  final  decree;  but  in  such  cases  it  will  exer- 
cise a  sound  legal  discretion  in  granting  or  refusing  relief,  according 
to  what  is  reasonable  and  proper  under  all  the  circumstances  of  each 
particular  case.     Ibid.  200. 

Bill  of  interpleader. 

5.  Of  its  nature  and  purpose.  A  bill  of  interpleader  is  ordinarily 
exhibited  where  two  or  more  persons  claim  the  same  debt,  duty  or 
other  thing,  from  the  plaintiff,  by  different  or  separate  interests,  and 
he,  not  knowing  to  which  it  ought  to  be  rendered,  fears  he  ma}r  suffer 
.injury  from   their  conflicting  claims,  and  therefore  prays  that  the}^ 

may  he  compelled  to  interplead  and  state  their  several  claims,  so  that 
the. court  may  adjudge  to  whom  the  debt,  duty  or  other  thing  belongs. 
Cogswell  v.  Armstrong  et  al.  139. 

6.  Party  filing  can  not  contest  the  right  to  the  fund  he  brings  into 
court.  Where  a  party  owes  a  debt,  or  has  a  fund  in  his  hands,  and 
files  a  bill  of  interpleader  against  different  claimants  of  the  same,  he 
will  have  no  right  to  enter  into  a  contest  for  a  portion  of  the  fund,  as 
belonging  to  himself.     Ibid.  139. 
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7.  Effect  of  default.  Where  a  bill  of  interpleader  is  filed  against 
two  claimants  of  the  same  debt,  which  the  plaintiff  owes,  and  one  of 
the  defendants  fails  to  interplead  and  set  up  his  claim,  but  is  de- 
faulted, the  default  will  amount  to  a  confession  that  he  has  no  claim 
to  the  money,  and  the  party  filing  the  bill  will  have  no  right  to  dis- 
pute the  claim  of  the  other  party  avIio  interpleads  and  sets  up  his 
claim  to  it,  or  to  object  to  a  decree  in  his  favor.  Cogswell  v.  Armstrong 
et  al  139. 

Bill  of  review. 

8.  As  to  the  right  to  file  the  same — time  and  mode  of  objecting.  By 
demurring  to  a  bill  of  review  before  its  amendment,  the  defendant 
admits  that  the  bill  is  properly  in  court,  and  can  not  afterwards  raise 
the  objection  that  it  was  filed  without  performance  of  the  original 
decree.     Forman  v.  Stickney  et  al.  575. 

9.  In  order  to  successfully  raise  the  objection  that  a  bill  of  review 
is  filed  before  performance  of  the  original  decree,  the  defendant  must 
move  the  court,  on  his  first  appearance,  to  strike  the  same  from  the 
files,  or  to  dismiss  the  suit.     Ibid.  575. 

Specific  performance. 

10.  Enforcing  performance  of  condition  upon  which  a  conveyance  is 
made.  Where  a  father  made  a  convej-ance  of  all  his  lands  to  his  five 
sons,  upon  the  consideration  that  he  was  to  have  the  use  and  control 
of  the  same  during  life,  for  his  support  and  maintenance,  and  that 
the  sons  should  pay  their  sister  $1000  as  her  share  of  the  estate,  and 
the  sons  took  possession  of  the  land,  and  refused  to  give  their  father 
a  life  lease  of  the  same,  it  was  held,  that  a  court  of  equity  would  en- 
force the  contract  as  made,  and  compel  the  sous  to  surrender  posses- 
sion to  their  father,  and  pay  him  for  the  rents  and  profits,  less  the 
taxes,  and  money  expended  for  necessary  repairs,  and  to  execute  a 
lease  of  the  same  to  the  father  for  life,  and  declare  the  claim  of  the 
sister  a  lien  on  the  land,  payable  at  the  father's  death.  Yoakum  et  al. 
v.  Yoakum  et  al.  85. 

11.  Contract  must  be  fair.  A  person  who  asks  for  specific  per- 
formance must  be  able  to  show  that  his  conduct  has  been  clear,  hon- 
orable and  fair.  It  has  never  been  admissible,  that  one  man  should 
enforce  a  contract  to  the  disadvantage  of  another,  in  a  court  of  equity, 
which  he  had  obtained  through  falsehood,  duplicity,  or  a  betrayal  of 
confidence.    Mitchell  v.  King  et  al.  462. 

12.  Personal  decree  against  heir  of  vendor  for  a  return  of  the  money 
paid.     See  HEIRS,  1. 

Removing  cloud  from  title. 

18.  Where  land  has  been  sold  under  an  execution  issued  under  a  de- 
cree in  chancery,  the  court  may,  on  reversing  the  decree  on  bill  of 
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review,  set  aside  such  sale  as  a  cloud  on  the  title,  if  the  bill  is  framed 
so  as  to  justify  such  relief.    Forman  v.  Stickney  et  al.  575. 

14.  Tax  deed — after  seven  years'  possession.  Where  a  party,  under  a 
tax  deed  to  land,  paid  all  takes  assessed  thereon  for  seven  successive 
years,  during  which  time  the  land  was  vacant  and  unoccupied,  and 
then  took  possession,  it  was  held,  that  a  court  of  equity  could  not  set 
aside  such  tax  title  at  the  instance  of  the  former  owner,  on  the  ground 
of  irregularities  in  acquiring  the  same,  but  must  leave  the  party  to 
try  the  question  of  title  in  a  court  of  law.     Whitney  v.  Stevens,  585. 

15.  Possession  not  required.  Prior  to  the  passage  of  the  act  of  1869, 
a  court  of  equity  would  not  assume  jurisdiction  to  remove  a  cloud 
from  the  title  to  real  estate,  unless  it  appeared  that  the  owner  was  in 
possession,  for  the  reason  that  the  law  afforded  him  a  complete  rem- 
edy in  the  action  of  ejectment.  That  act  has  given  jurisdiction  in 
cases  where  the  land  is  unimproved  and  unoccupied.  Wing  et  al.  v. 
Sherrer,  200. 

16.  Party  must  show  title  to  maintain  bill.  On  bill  to  set  aside  a 
contract  of  sale  and  a  conveyance  of  land  as  a  cloud  on  title,  on  the 
ground  that  the  contract  and  deed  are  forgeries,  or  made  by  some  one 
personating  the  complainant,  and  assuming  his  name,  the  complain- 
ant must  show  title  in  himself  when  that  fact  is  put  in  issue.  The 
admission  that  a  party  of  the  same  name,  under  whom  the  defendants 
claim,  was  the  owner,  is  not  an  admission  of  the  complainant's  own- 

.    ership.     Ibid.  200. 

17.  Where  the  identity  of  the  owner  is  left  doubtful.  Where  one  who 
was  admitted  to  have  been  the  owner  of  lots,  conveyed  them  to  one 
A,  of  the  city  of  New  York,  who  was  a  stranger  in  the  city  where 
the  lots  were,  and  afterwards  a  person,  claiming  to  be  A  and  the 
owner  of  the  property,  authorized  their  sale  by  certain  real  estate 
agents,  and  upon  a  sale  being  effected,  conveyed  the  same  to  the  pur- 
chaser, and  another  person  of  the  same  name,  claiming  to  be  the 
owner,  filed  a  bill  against  the  purchasers  in  possession,  to  have  the 
sale  and  conveyance  set  aside  as  forgeries,  on  the  ground  they  were 
a  cloud  upon  his  title,  and  the  proof  left  it  in  doubt  which  of  these 
parties  was  the  one  who  had  acquired  the  title  under  the  first  deed,  it 
was  held,  that,  owing  to  the  uncertain  and  unsatisfactory  state  of  the 
evidence  in  this  respect,  the  complainant  should  be  remitted  to  a 
court  of  law  to  establish  his  title  to  the  property,  and  the  fact  of  the 
forgery,  and  after  that  was  done,  a  court  of  equity  would,  on  bill,  re- 
move the  cloud  upon  his  title.     Ibid.  200. 

In  a  matter  op  trust  and  fraud. 

18.  Where  a  husband,  on  separation  from  his  wife,  executed  to 
her  his  promissoiy  notes,  with  personal  security,  for  her  support  and 
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that  of  his  daughter,  which,  with  an  agreement  relating  to  the  sepa- 
ration, were  placed  in  the  hands  of  a  trustee  for  collection,  and  after- 
ward, on  the  fraudulent  pretense  that  he  would  live  with  his  wife, 
obtained  possession  of  the  same,  and  then  refused  to  live  with  her,  it 
was  held,  owing  to  the  trust,  as  well  as  to  the  fraud  practiced  to 
obtain  possession  of  the  notes,  that  a  court  of  equity  would  take 
jurisdiction  of  a  suit  to  compel  the  payment  of  the  same.  Marlow 
et  al.  v.  Marlow,  633. 

19.  In  matters  of  trust.     See  TRUSTS  AND  TRUSTEES,  2,  3,  4. 
Surety — relief  against  a  judgment. 

20.  Alleged  fraudulent  devise  by  the  creditor  to  the  principal  debtor. 
A  defendant  in  a  judgment  at  law,  who  was  only  suret}-,  sought  by 
bill  to  enjoin  its  collection,  on  the  ground  that  the  plaintiff,  who  had 
died,  had  devised  a  part  of  his  estate  to  the  principal  debtor,  in  trust 
for  his  children,  and  to  have  such  estate  so  devised  applied  in  pay- 
ment of  the  judgment,  on  the  ground  of  fraud  and  collusion  on  the 
part  of  the  testator  and  the  principal  debtor,  to  enable  the  latter  to 
collect  the  judgment,  but  the  bill  failed  to  show  that  the  debts  of  the 
testator  were  paid,  or  that  the  judgment,  when  collected,  would  not 
be  required  for  their  payment:  Held,  tli at  the  bill  showed  no  ground 
for  the  relief  sought.     Palmer  v.  Gardiner  et  al.  143. 

21.  A  court  of  equity  can  not  interfere  to  prevent  a  man  from 
bequeathing  his  own  money  to  a  father,  in  trust  for  his  children,  even 
if  the  money,  or  a  part  of  it,  has  to  be  collected  from  a  suret}*  of  the 
father  on  a  note  to  the  testator;  nor  can  a  will,  made  in  another 
State,  be  contested  by  the  surety  on  the  ground  that  the  devise  was 
fraudulent,  in  a  collateral  proceeding  to  enjoin  the  collection  of  a 
debt  due  by  the  surety  to  the  testator,  especially  when  all  the  parties 
interested  in  the  will  are  not  parties  to  the  proceeding.     Ibid.  143. 

Relief  against  excessive  levy. 

22.  A  court  of  equity  has  no  jurisdiction  to  grant  relief  from  a 
levy  of  an  execution  upon  real  estate  on  the  ground  that  it  is  exces- 
sive. If  such  a  levy  could  be  excessive,  the  remedy  is  by  motion  to 
quash  the  same.  But  as  only  so  much  land  can  be  sold,  if  a  division 
can  be  made  of  entire  tracts,  as  will  pay  the  execution  and  costs,  the 
court  fails  to  see  that  any  injury  can  result  from  an  excessive  levy  on. 
real  estate.     Ibid.  143. 

Setting  aside  judicial  sales. 

23.  Whether  remedy  in  equity.  Where  a  judgment  debtor,  or  his 
grantee,  has  ample  remedy  by  motion  to  set  aside  a  sale  of  lands  on 
execution,  and  fails  to  avail  of  it,  he  will  be  required,  on  bill  in 
chancery  after  the  time  of  redemption  has  expired,  to  show  a  case 
loudly  calling  to  equity  for  relief,  before  the  sale  will  be  set  aside. 
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He  must  show  a  strong  case  of  fraud,  wrong  or  oppression,  accom- 
panied with  an  offer  to  pay  the  purchase  money  and  interest.  Hay 
v.  Baugh  et  al.  500. 

24.  As  against  subsequent  purchaser.  Where  property  sold  under 
execution,  after  sheriff's  deed,  is  sold  and  conveyed  to  another,  before 
a  court  of  equity  will  interfere  to  set  aside  the  sale,  it  must  be  shown 
that  the  last  purchaser  is  chargeable  with  fraud,  or  other  inequitable 
conduct  connected  with  the  sale,  or  at  least  is  chargeable  with  notice 
of  such  conduct.     Ibid.  500. 

Remedy  upon  promissory  note. 

25.  Where  the  maker  becomes  a  part  owner.  Where  a  member  of  a 
firm  made  a  promissory  note  to  a  third  party,  wdio  indorsed  the  same, 
and  the  firm  of  which  the  maker  was  a  member,  purchased  the  same, 

|     it  was  held,  that  the  holders  could  not  maintain  any  action  thereon 
at  law  against  the  maker,  but  that  it  still  remained  a  valid  and  bind- 
ing indebtedness  against  the  maker,  which  a  court  of  equity  would 
enforce.    Hall  et  al.  v.  Kimball  et  al.  161. 
Liability  op  assignor— in  equity. 

26.  Where  A  gave  his  promissory  note  to  B,  and  the  latter  sold 
and  indorsed  the  same,  and  the  firm  of  which  A  was  a  partner  ac- 
quired the  same,  and  it  appeared  that  A  was  insolvent  at  the  maturity 
of  the  note,  it  was  held,  in  equity,  that  the  indorser  was  liable  upon 
his  assignment.     Ibid.  161. 

Set-off— in  equity. 

27.  Where  one  firm  was  indebted  to  another  in  the  sum  of  $800, 
and  one  of  the  partners  of  the  debtor  firm  gave  his  promissory  note 
for  over  $5000  to  the  creditor  firm,  who  sold  and  assigned  the  same, 
and  it  was  afterwards  purchased  by  the  first  named  firm,  and  it 
appeared  that  the  maker  was  insolvent  when  the  note  matured,  and 
so  continued,  and  the  second  named  firm  brought  suit  against  the 
other  to  recover  the  $800  due  them,  it  was  held,  on  bill  in  equity  by 
the  firm  so  sued,  alleging  the  insolvency  of  the  maker  of  the  note, 
and  of  the  firm  suing  at  law,  that  the  firm  assigning  the  note  were 
liable  upon  their  indorsement,' and,  being  insolvent,  a  court  of  equity 
would  set  oli"  a  sufficient  amount  of  their  liability  as  indorsers  to 
liquidate  and  balance  the  sum  claimed  by  them  in  a  suit  at  law. 
Ibid.  161. 

Adjusting  partnership  accounts. 

28.  Jurisdiction  in  chancery.     See  PARTNERSHIP,  2. 

Reforming  written  instruments. 

29.  For  mistakes.     See  MISTAKE,  1,  2,  3. 

Answer  by  corporation. 

30.  Under  seal.  Although  it  is  more  regular  to  require  a  corpora- 
tion to  answer  under  seal,  yet,  where  answer  under  oath  is  dispensed 
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with,  and  a  railroad  company,  which  is  merely  a  nominal  party, 
answers  without  seal,  and  the  court  below  refuses  to  strike  the  answer 
from  the  files,  this  court  will  not  reverse  for  that  cause  alone,  espe- 
cially where  it  appears  that  the  same  defense  was  set  up  by  others, 
and  the  result  was  the  same  as  if  the  company  had  been  defaulted. 
Larrison  et  al.  v.  Peoria,  Atlanta  and  Decatur  Railroad  Go.  et  al.  11. 

Answer  by  municipal  coeporation. 

31.  Signing  by  an  officer.  The  answer  of  a  municipal  corporation 
to  a  bill  in  chancery  need  not  be  signed  by  an  officer  thereof.  Where 
the  name  of  the  corporation  is  written  to  such  an  answer,  and  there 
is  nothing  to  show  that  it  is  unauthorized,  it  will  be  sufficient. 
Ibid.  11. 

Waiving  sworn  answer  to  amended  bill. 

32.  Effect  as  to  sworn  answer  to  original  bill.  Where  the  original 
bill  required  an  answer  under  oath,  which  was  filed,  and  afterwards 
the  complainant  filed  an  amended  bill,  setting  up  new  matter  and 
dispensing  with  a  sworn  answer:  Held,  that  such  waiver  would  not 
affect  the  answer  under  oath  already  filed,  and  extended  only  to  the 
new  matter  set  up  in  the  amended  bill.    Jefferson  v.  Kennard,  246. 

Guardian  ad  litem. 

33.  Omission  to  answer  amended  bill.  Where  a  guardian  ad  litem 
for  an  infant  defendant  has  answered  a  bill  in  chancery,  and  the  same 
is  amended  by  correcting  elates  therein,  the  omission  of  the  guardian 
ad  litem  to  answer  the  bill,  as  amended,  is  not  such  a  substantial  error 
as  to  justify  a  reversal  of  the  decree  on  bill  of  review.  Forman  v. 
Stickney  et  al.  575. 

Pleading  the  statute  of  limitations. 

■34.  As  to  mode  thereof.  Where  the  defendant  relies  on  the  limita- 
tion law  of  1839  as  a  bar  to  a  bill  for  the  partition  of  land,  he  should 
allege  in  his  answer  that  he  has  paid  all  taxes  legally  assessed  thereon 
for  the  requisite  number  of  years;  that  he  is  in  the  actual  possession, 
and  that  he  held  in  good  faith  under  his  claim  and  color  of  title,  and 
the  answer  should  refer  to  the  statute,  and  claim  the  benefit  of  it  as 
a  bar.     Nichols  v.  Padfield  et  al.  253. 

Granting  a  new  trial  at  law. 

35.  By  a  court  of  chancery.     See  NEW  TRIALS,  15,  16,  17. 

Preserving  the  evidence. 

36.  On  awarding  damages  upon  dissolution  of  injunction.  See  IN- 
JUNCTIONS, 6. 

Issue  out  of  chancery. 

37.  In  proceeding  to  contest  a  will — effect  of  tlie  verdict.  See  WILLS, 
13. 
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Disposing  of  the  case  as  to  all  the  paeties. 

38.  Irregularity  corrected  in  Supreme  Court.  See  PRACTICE  IN 
THE  SUPREME  COURT,  8. 

Conveyance  under  decree  of  court. 

39.  Lapse  of  time — its  effect  on  the  rights  of  parties.  See  CON- 
VEYANCES. 1,  2,  3. 

Dismissal  of  bill. 

40.  In  suit  for  divorce — effect  thereof  on  an  allowance  for  alimony. 
See  DIVORCE  AND  ALIMONY,  1,  2. 

CHATTEL    MORTGAGES.      See    MORTGAGES    AND    DEEDS    OF 
TRUST,  2. 

CLOUD  UPON  TITLE.     See  CHANCERY,  13  to  17. 

CONSIDERATION. 
Failure  of  consideration. 

1.  As  a  defense  against  a  note  given  for  purchase  money — breach  of 
covenant*  against  incumbrances.  To  an  action  upon  a  promissory  note 
given  for  the  purchase  money  of  land,  the  defendant  pleaded  that,  the 
land  was  conveyed  by  warranty  deed  with  full  covenants;  that  the 
land  was  not  free  of  incumbrance,  but  was  incumbered  and  charged 
with  the  payment  of  certain  taxes,  amounting-  to  $448.40,  which  had 
not  been  paid,  but  were  still  a  lien  upon  the  land:  Held,  that  the 
plea  wTas  bad  on  demurrer,  as  it  failed  to  show  that  the  grantee  had 
paid  the  incumbrance,  or  had  been  disturbed  in  the  possession  of  the 
land  in  consequence  of  the  same.  Cheney  v.  City  National  Bank  of 
Chicago,  562. 

2.  Where  the  grantee  of  land  under  a  deed  covenanting  against 
incumbrances,  discharges  an  existing  incumbrance  for  taxes  on  the 
laud,  he  may,  in  a  suit  upon  the  note  given  by  him  for  the  purchase 
money,  sustain  a  plea  of  partial  failure  of  consideration.     Ibid.  502. 

Whether  sufficient. 

3.  To  support  a  settlement  upon  the  wife  by  her  husband.  See 
FRAUDULENT  CONVEYANCES,  4,  5. 

Evidence  of  consideration  in  a  deed. 

4.  Effect  of  recitals  in  a  deed — and  of  the  rebuttal  thereof.  See  EVI 
DENCE,  25. 

CONSTITUTIONAL  LAW. 

Creating  municipal  indebtedness. 

1.  Without  the  consent  of  the  corporation.  Under  the  constitution 
of  1848,  the  legislature  could  not  compel  a  municipal  corporation  to 
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incur  a  debt  for  merely  local  purposes  against  its  own  wishes.* Cairo 

and  St.  Louis  Railroad  Co.  v.  City  of  Sparta,  505. 
Validating  a  void  vote. 

2.  To  incur  municipal  indebtedness.  When  a  municipal  incorpora- 
tion submits  an  unauthorized  proposition  to  issue  its  corporate  bonds 
in  aid  of  a  railway  company,  which  is  carried,  and  which  therefore 
imposes  no  liability  on  the  corporation,  it  is  not  within  the  consti- 
tutional power  of  the  legislature  to  validate  such  vote,  so  as  to  com- 
pel the  issue  of  the  bonds  voted.  Under  such  a  law,  the  body  might 
issue  its  bonds,  if  it  so  desired,  but  can  not  be  compelled  to  do  so. 
Ibid.  505. 

Municipal  bonds. 

3.  Legality  of  vote  in  respect  thereto,  under  a  city  ordinance,  prior 
to  the  constitution  of  1870.  See  MUNICIPAL  SUBSCRIPTION  AND 
BONDS,  8. 

Eminent  domain. 

4.  Taking  land  for  public  highway — compensation  cannot  be  made  in 
benefits.     See  EMINENT  DOMAIN,  1,  2. 

Of  the  passage  of  laws. 

5.  Whether  the  requirements  of  the  constitution  are  observed.  See 
STATUTES,  1. 

6.  The  title  of  an  act.  and  what  is  properly  embraced  therein.  See 
STATUTES,  3,  4,  5. 

Police  regulations  in  respect  to  mines. 

7.  Power  of  the  legislature.     See  MINES  AND  MINING,  1 

CONTEMPT. 

Power  of  justice  of  the  peace. 

1.  Mode  of  punishment.  A  police  magistrate  or  justice  of  the  peace 
has  no  power  to  imprison  a  party  for  a  contempt  of  court.  He  can 
only  inflict  a  fine  not  exceeding  $5.  In  fining,  he  can  order  that  if 
the  fine  is  not  paid  the  party  be  committed  until  the  same  is  paid. 
In  such  a  case,  the  imprisonment  is  only  a  means  of  collecting  the 
fine,  and  not  a  punishment.     Newton  v.  Locklin,  103. 

CONTESTED  ELECTIONS.     See  ELECTIONS,  1;  JURISDICTION, 

1,2. 

CONTRACTS. 
Whether  a  contract  is  created. 

1.  By  certain  propositions.  Where  a  part}",  afflicted  with  a  cancer, 
proposed  that,  if  a  party  who  was  nursing  and  taking  care  of  him, 
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and  who  rendered  invaluable  service,  would  quit  the  liquor  trade  and 
form  a  partnership  with  another  party,  in  the  dry  goods  business,  he 
would  let  him  have  $8000  or  $10,000  to  purchase  an  interest  in  the 
business,  which  was  never  consummated,  and  it  appeared  there  was 
an  intimate  friendship  between  them,  it  was  held,  that  such  pro- 
posal was  not  evidence  of  a  special  contract  to  pay  such  sum  for  the 
party's  services.  Darling  et  al.  v.  McDonald,  520. 
Mental  capacity  to  contract. 

2.  Reasonableness  of  the  contract  may  be  considered  on  the  question. 
On  the  question,  whether  a  party  has  the  mental  capacity  to  contract, 
where  undue  influence  is  alleged  in  procuring  the  same,  it  seems  that 
the  reasonableness  of  the  contract  made  may  be  considered.  Yoak- 
um et  al.  v.  Yoakum  et  al.  85. 

3.  When  a  cle<tr  preponderance  of  proof  is  required.  Where  a  father, 
of  great  age,  as  well  as  ignorant  and  infirm,  conveyed  his  real  estate 
to  his  sons,  in  consideration  he  should  have  a  lease  of  them  for  life 
for  the  support  of  himself  and  wife,  and  one  of  the  sons  took  him  to 
an  attorney,  who,  at  the  instance  of  the  son,  altered  the  deed  by  in- 
serting a  provision  that  the  grantees  should  furnish  the  father  a  sup- 
port during  life,  it  was  held,  that  the  change  was  so  manifestly  against 
the  interest  of  the  father,  that  a  court  of  equity  would  not  act  upon 
the  assumption  that  it  was  made  b}r  the  lather's  deliberate  consent, 
unless  the  proof  to  that  effect  was  entirely  clear  and  convincing. 
Ibid.  85. 

Construction  of  contracts. 

4.  The  recitals  or  preamble  prefixed  to  an  agreement,  do  not,  of 
themselves,  have  any  obligatory  force;  but  they  may  be  referred  to, 
in  the  operative  part  of  the  instrument,  in  such  way  as  to  show  it  was 
designed  they  should  form  a  part  of  it.     Trower  et  al  v.  Elder,  452. 

Contracts  construed. 

5.  As  to  what  is  embraced  in  a  contract  of  sale.  A  and  B  entered 
into  a  contract  as  follows:  Whereas,  A  has  this  day  sold  all  his  busi- 
ness, interest,  influence  and  patronage  in  the  banking  business,  and 
also  his  bank  safe,  together  with  all  the  fixtures  pertaining  to  the 
business  of  banking,  at  M,  etc.,  and  he  also  agrees  not  to  engage  in 
the  banking  business  in  said  M,  for  which  franchises,  benefits  and 
privileges,  B  pays  to  A  the  sum  of  $1250,  and  said  A,  on  his  non-com- 
pliance with  the  foregoing  recited  engagements,  forfeits  three-fold  the 
amount  paid  to  him  by  B,  as  damages  for  such  non-compliance  :  Held, 
that  the  bank  safe,  fixtures,  etc.,  were  sold  in  connection  with  the 
banking  business,  interest,  patronage,  etc.,  and  that  the  undertaking 
by  A  not  to  engage  in  the  banking  business  was  a  part  of  the  same 
contract,  and  that  the  safe  and  fixtures  formed  a  part  of  the  consider- 
ation  for  which  the  $1250  were  paid.     Ibid,.  452. 
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6.  Agreement  to  remain  out  of  the  State.  Where  a  written  contract, 
executed  ;it  the  time  of  the  giving  of  promissoiy  notes  by  a  husband 
to  his  wife,  on  separation,  provided  that  she  should  goto  Indiana,  and 
reside  there,  and  that,  if  she  returned,  the  notes  were  to  become  void, 
it  was  held,  that  the  contract  should  not  be  so  construed  as  to  debar 
her  from  returning  to  defend  a  suit  for  divorce  brought  by  him; 
and  where  the  husband  fraudulently  induced  her  to  remain,  after  dis- 
missal of  his  suit,  under  pretext  of  a  reconciliation,  her  stay  in  this 
State  could  not  be  regarded  as  a  real  violation  of  the  contract.  Mar- 
low  et  al.  v.  Marlow,  633. 

Penalty — liquidated  damages. 

7.  Where  there  are  several  covenants  or  stipulations  in  an  agree- 
ment,  the  damages  for  the  non-performance  of  some  of  which  are 
readily  ascertainable  03-  a  jury,  and  the  damages  for  the  non-perform- 
ance of  the  others  are  not  measurable  by  any  exact  pecuniary  stand- 
ard,  and  a  sum  is  named  as  damages  for  a  breach  of  any  of  the 
covenants  or  stipulations,  such  sum  is  merely  a  penalty  to  secure  the 
performance  of  the  entire  contract,  and  not  liquidated  damages,  to  be 
recovered  for  the  breach  of  a  single  stipulation.  Troicer  et  al.  v.  Elder, 
452. 

Time  op  the  essence  of  the  contract. 

8.  Right  of  forfeiture.  The  uniform  ruling  of  this  court  has  been, 
that  parties  have  the  right  to  make  time  of  the  essence  of  the  con- 
tract, so  that  a  failure  to  perform  at  the  time  will  avoid  the  agreement. 
Cunningham  et  al.  v.  Illinois  Central  Railroad  Co.  et  al.  178. 

9.  Where  the  Illinois  Central  Railroad  Company  sold  one  A  two 
forty-acre  tracts  of  land,  in  1855,  the  purchase  money  being  payable 
in  five  installments,  in  two,  three,  four,  five  and  six  years,  for  which 
notes  were  given,  time  of  payment  being  made  expressly  of  the 
essence  of  the  contract,  and  the  contract  providing  that,  in  case  of  a 
failure  of  payment  of  an}-  one  of  the  notes  at  maturity,  or  of  the  taxes 
when  due,  the  obligation  of  the  company  to  convey  should  cease,  and 
all  payments  made  and  improvements  put  upon  the  land  should  be 
forfeited  to  the  company,  notice  of  which  was  waived,  and  A  assigned 
his  contract  to  C,  in  June,  1857,  who  died  in  June,  1863,  leaving  the 
complainants  as  his  widow  and  heirs:  Held,  on  bill  to  compel  the 
execution  of  a  conveyance,  the  proof  showing  that  only  two  of  the 
notes  had  been  paid,  and  a  failure  to  pay  the  taxes  on  the  land,  that 
the  company  had  a  clear  right  to  declare  a  forfeiture,  and  re-sell  the 
land.     Ibid.  178. 

10.  Waiver — receiving  part  pa.yment  after  the  time.  The  payment 
of  money  long  after  the  right  to  declare  a  forfeiture  of  the  contract, 
which,  with  the  other  payments,  was  applied  on  one  of  the  tracts,  for 
which  a  conveyance  was  made,  and  the  subsequent  neglect  to  complete 
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the  payments  as  to  the  remaining-  tract,  after  repeated  demands,  was 
held  not  to  debar  the  company  from  afterwards  declaring- a  forfeiture 
as  to  the  tract  not  conveyed.     Cunningham  v.  Illinois  Central  Railroad 
Co.  et  al.  178. 

Changing  charter  op  corporation. 

11.  Whether  it  will  release  a  party  from  his  obligation  to  the  com- 
pany. Where  a  party  gave  his  obligation  to  convey  to  a  railway 
company  a  right  of  way  over  his  land,  and  the  charter  of  the  company 
was  afterwards  changed,  and,  by  subsequent  enactment,  the  company 
was  authorized  to  divide  its  road  into  sections,  and  to  let  and  con- 
struct any  of  them,  which  amendments  were  accepted  by  the  company, 
and  the  party,  being  a  stockholder  and  director  of  the  company,  ex- 
pressly approved  such  amendments,  and  acted  under  their  authority, 
and  authorized  and  approved  acts  done  under  the  same:  Held,  that 
he  was  not  only  bound,  b}^  implication,  as  a  stockholder,  to  the  act 
of  acceptance  of  the  amendments,  but  also  by  his  own  acts  as  a  di- 
rector, in  exercising  the  new  powers  conferred,  and  was  equitably 
estopped  from  alleging  that  the  corporation  had  ceased  to  be  that  to 
which  he  became  obligated.  Ross  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  et  al.  127. 

Failure  to  complete  railway  in  proper  time. 

12.  Effect  thereof  on  contracts  with  the  company.  If  a  railway  com- 
pany fails  to  commence  work  or  complete  its  road  in  the  time  limited 
by  its  charter,  the  State  alone  can  take  advantage  of  the  failure,  and 
if  it  waives  its  right  to  do  so,  by  extending  the  time,  no  one  else  can 
complain,  or  set  up  such  fact  as  a  release  from  his  contract  with  the 
company.     Ibid.  127. 

Rescission  op  contracts. 

13.  Notice  of  intention  so  to  do.  Even  if  a  party,  who  has  given 
his  obligation  to  a  Railway  company  to  convey  a  right  of  way,  had  a 
right  to  rescind  the  same  for  delay  in  the  construction  of  the  road, 
good  faith  would  require  him  to  give  notice  of  such  intention  before 
the  company  takes  possession  of  the  land  and  constructs  its  road,  so 
that  it  may  adopt  another  location,  or  take  proceedings  to  condemn, 
before  rendering  itself  otherwise  liable.     Ibid.  127. 

14.  Waiver  of  right  to  rescind.  Where  a  party,  who  had  agreed  to 
grant  the  right  of  way  over  his  land  to  a  railway  company,  after  the 
construction  of  the  road  brought  ejectment  for  the  land  so  taken,  and 
also  sued  in  trespass  for  damages,  and  afterwards  dismissed  the  same, 
upon  the  agreement  of  the  companj7-  operating  the  road  to  make  a 
cattle-pass,  which  was  constructed  at  a  cost  of  $800,  the  cost  of  which 
was  to  go  in  reduction  of  the  owner's  damages:  Held,  oh  bill  for  spe- 
cific performance  by  the  company,  and  to  enjoin  the  prosecution  of 
an  action  of  ejectment  for  the  possession  of  the  land,  that  it  would 
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be  inequitable  to  allow  the  owner  to  recover  the  possession  of  the 
right  of  way  after  inducing  the  company  to  incur  this  expense  solely 
for  his  benefit,  and  after  his  election  to  take  damages  instead  of  the 
possession  of 'the  land.  Ross  v.  Chicago,  Burlington  andQuincy  Rail- 
road Co.  et  a.l.  127. 

15.  For  defeat  in  title,  where  the  purchaser  is  not  disturbed.  Where 
a  purchaser  of  land  by  warranty  deed  knows,  at  the  time  of  his  pur- 
chase, that  the  title  is  suspicious,  and  has  the  same  examined,  and 
takes  a  conveyance,  relying  upon  the  covenants  of  warrant}',  he  will 
not  be  allowed  to  rescind  the  purchase,  where  he  has  not  been  dis- 
turbed in  his  possession,  and  nothing  appears  to  show  that  he  will  be. 
Loving ston  v.  Short,  587. 

16.  Rescission  must  be  in  toto.  A  party  can  not  rescind  an  entire 
contract  in  part,  retaining  that  which  is  valuable  to  him  and  com- 
pelling the  other  party  to  take  back  that  which  may  prove  to  be  of 
no  advantage,  in  the  absence  of  any  fraud  practiced  upon  him.     If  he 

rescinds  it  at  all,  he  must  do  so  in  toto.     Ibid.  587. 

17.  Where  a  party  applied  to  purchase  one  of  two  tracts  of  land, 
which  the  owner  refused  to  sell  unless  he  would  take  both,  and  the 
purchaser,  knowing  that  the  title  to  the  other  tract  had  been  ques- 
tioned, bought  both,  taking  a  warranty  deed  as  to  the  estate  sold,  and 
afterwards,  without  having  ever  been  disturbed  in  his  possession,  filed 
his  bill  to  rescind  the  sale  as  to  the  latter  and  least  valuable  tract: 
Held,  that  his  bill  was  properly  dismissed,  there  being  no  claim  the 
warranty  was  not  good.     Ibid.  587. 

Extra  compensation  to  officer. 

18.  Promise  to  pay,  not  binding.  A  promise  to  pay  an  officer  an 
extra  fee  or  sum  beyond  that  fixed  b}r  law,  is  not  binding,  though  he 
renders  services  and  exercises  a  degree  of  diligence  greater  than 
could  legally  have  been  required  of  him.  City  of  Decatur  v.  Vermil- 
lion, 815. 

Title  under  forged  instruments. 

19.  Where  the  parties  in  interest  to  a  deed  of  trust  on  land,  given 
to  secure  the  purchase  money,  cancelled  the  notes  and  deed  of  trust, 
and  wrote  across  the  face  of  the  deed  '-cancelled  in  full,"  when  it 
was  returned  to  the  grantor  in  such  deed,  who  thereupon  reconveyed 
the  land  purchased  by  him  to  the  original  owner,  and  the  latter  pro- 
cured a  release  from  the  trustee,  in  whom  was  the  legal  title,  of  all 
his  interest  in  the  land,  and  sold  the  same  to  a  bona  fide  purchaser, 
and  the  trustee,  about  the  same  time,  having  in  his  possession  a  copy 
of  such  deed  of  trust,  and  copies  of  the  notes,  which  were  forged, 
with  a  forged  assignment  thereof,  transferred  the  same  to  a  third 
party  for  value,  who  caused  the  trust  deed  to  be  foreclosed  by  a  sale, 
and  became  the  purchaser:   Held,  on  bills  to  remove  clouds  from  the 
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title  of  the  respective  parties,  that  the  purchaser  under  the  trust  deed, 
it  and  the  notes  held  by  him  being  forged,  acquired  no  title  to  the 
land  under  the  trustee's  sale  that  could  prevail  against  the  grantee  of 
the  original  owner.     Porter  v.  McNabney  et  al.  235. 
Giving  new  note  for  a  former  one. 

20.  Where  a  new  note  is  given  in  the  place  of  a  former  one  which 
is  given  up,  the  old  note  will  be  no  longer  in  force  for  an}-  purpose, 
and  its  contents  can  not  be  proved,  if  objected  to  on  this  ground. 
Wickenkamp  v.  Wickenkamp,  92. 

Who  may  become  parties  to  contract. 

21.  Right  of  railroad  directors  to  become  members  of  a  company  con- 
tracting to  build  the  road.     See  TRUSTS  AND  TRUSTEES,  8,  9,  10. 

Implied  contract. 

22.  When  it  arises — to  pay  compensation  to  a  trustee.  See  TRUSTS 
AND  TRUSTEES,  13. 

CONVEYANCES. 
Under  decree  of  cotjrt. 

1.  Lapse  of  time.  A  conveyance  of  land  nearly  thirty  years  after 
a  decree  authorizing  the  same,  without  any  new  order  of  the  court 
rendering  the  original  decree,  and  to  the  assignee  of  the  person  to 
whom  the  conveyance  was  directed  to  be  made,  is  unauthorized,  and 
will  not  pass  the  legal  title.     Schroder  v.  Peach,  615. 

2.  In  such  a  case,  the  party  claiming  the  deed  should,  upon  proper 
notice  to  all  persons  in  interest,  apply  to  the  court  that  rendered  the 
decree  for  a  further  order  for  a  conveyance.     Ibid.  615. 

3.  Where  an  application  is  made  for  a  conveyance,  under  a  former 
decree,  after  the  lapse  of  a  great  length  of  time,  it  will  not  be  granted 
if  it  will  impair  the  rights  of  innocent  purchasers  for  value,  or  where 
purchasers  have  acquired  a  bar  under  any  limitation  law,  or  where 
the  circumstances  show  it  inequitable  to  grant  the  order.     Ibid.  615. 

Escrow. 

4.  LJefined.  A  deed  is  delivered  as  an  escrow  where  the  delivery 
is  conditional,  that  is,  when  it  is  delivered  to  a  third  person  to  keep 
until  something  be  done  by  the  grantee,  and  it  is  of  no  force  until 
the  condition  be  fulfilled.     Stone  et  al.  v.  Duvall  et  al.  475. 

5.  The  delivery  of  a  deed  for  land  to  a  third  party,  to  be  retained 
until  the  death  of  the  grantor,  and  then  to  be  delivered  to  the  grantee, 
is  not  an  absolute  delivery,  and  will  not  operate  to  vest  an  immediate 
estate  in  the  land,  but  it  will  be  good  to  pass  the  title  at  the  grantor's 
death,  to  the  grantee  or  his  heirs.     Ibid.  475. 

6.  Where  a  party  executed  a  deed  for  land  to  his  married  daughter, 
acknowledged  the  same,  and  directed  the  party  in  whose  hands  he 
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placed  the  same  to  have  it  recorded,  and  hold  it  without  delivery 
until  the  grantor's  death,  and  his  daughter  having-  died,  he  filed  a  bill 
to  set  the  same  aside,  it  was  held,  in  the  absence  of  proof  of  any  mis- 
take in  drafting  the  same,  that  the  deed  could  not  be  set  aside,  but 
that  the  grantor's  original  intention  must  be  carried  into  effect;  that 
he  was  entitled  to  the  use  of  the  land  as  though  he  had  a  life  estate 
therein,  and  that  upon  his  death  the  deed  would  take  effect  so  as  to 
have  vested  a  title  in  the  grantee  by  relation  back,  so  as  to  pass  the 
title  to  her  heirs  at  law.  Stone  et  al.  v.  Duvall  et  al.  475. 
What  will  pass  by  deed. 

7.  As  an  appurtenance — of  right  of  way  over  the  land  of  another. 
See  RIGHT  OF  WAY,  6,  7. 

CORPORATIONS. 
Municipal  corporations. 

1.  Manner  of  the  exercise  of  their  powers.  Where  a  city,  by  its  char- 
ter, is  authorized  to  make  all  ordinances  necessary  and  proper  for 
carrying  into  execution  the  powers  specified  in  the  act,  and  the  char- 
ter also  gives  a  power  to  issue  city  bonds  for  particular  purposes,  but 
is  silent  as  to  the  mode  or  manner  in  which  the  power  shall  be  exer- 
cised, the  manner  of  its  exercise  will  be  in  the  discretion  of  the  city 
council,  except  that  it  must  be  done  under  an  ordinance  on  the  sub- 
ject, and  the  council  may  provide  for  submitting  the  question  to  a 
vote  of  the  people,  and  the  election  will  be  legal.  Mason  et  al.  v.  City 
of  Shawneetown,  533. 

2.  Liability  for  act  of  railroad  company,  under  its  license,  in  filling 
up  street  so  as  to  make  access  to  lot  difficult.-  Where  a  city  had  estab- 
lished no  grade  of  a  street  upon  which  the  plaintiff  had  a  lot,  and 
upon  wnich  he  built  a  house,  and  a  railway  company,  with  the  assent 
and  by  permission  of  the  city,  filled  up  the  space  between  an  original 
embankment  and  the  plaintiff's  lot,  so  as  to  prevent  access  to  his  lot 
by  wagons  and  carriages  from  the  street,  as  had  been  his  custom,  it 
was  held,  that,  as  this  was  a  special  injury  to  the  plaintiff,  and  pecu- 
liar to  him,  he  was  entitled  to  recover  for  the  damages  in  a  suit  by 
him  against  the  city.     City  of  Pekin  v.  Winkel,  56. 

3.  Liability  for  damages  occasioned  by  changing  grade  of  street.  See 
HIGHWAYS,  1,  2. 

4.  Awarding  execution  against  municipal  corporations.  See  EXE- 
CUTIONS, 1. 

5.  Police  regulations — licensing  vehicles.     See  LICENSE,  2,  3. 
Railroad  directors. 

6.  Of  their  relation  to  the  stockholders — and  of  their  right  to  become 
members  of  a  company  contracting  to  build  the  road.  See  TRUSTS 
AND  TRUSTEES,  8,  9,  10. 

43 — 77th  III. 
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Directors  of  private  corporation. 

7.  May  deal  with  same  as  a  stranger.  A  director  or  stockholder  of 
a  private  corporation  may  trade  with,  borrow  from,  or  loan  money  to 
the  company  of  which  lie  is  a  member,  on  the  same  terms  and  in  like 
manner  as  other  persons;  but  where  a  director  loans  money  to  his 
corporation,  taking-  a  deed  of  trust  to  secure  the  same,  he  must  act 
fairly,  and  be  free  from  all  fraud  and  oppression;  and  if,  in  so  doing, 
he  acts  for  the  interest  of  the  compa^^,  and  imposes  no  unfair  or  un- 
reasonable terms,  the  security  may  be  enforced  the  same  as  if  given 
in  favor  of  any  other  person.     Harts  et  al.  v.  Brown  et  al.  226. 

8.  The  managers  or  directors  of  a  private  corporation  are  not. 
trustees  of  its  property  in  such  a  sense  as  to  disable  them  from  pur. 
chasing  the  property  and  stock  belonging  to  it,  with  the  same  effect 
as  though  they  were  not  managers  or  directors.  The}'  will  have  the 
right  to  purchase  the  bonds  or  other  indebtedness  of  the  compan}*-. 
Ibid.  226. 

9.  When  purchase  by  directors  will  be  in  bad  faith.  If  the  corpora- 
tion has  money,  proper tj,  or  assets  that  can  be  converted  into  money, 
with  which  to  redeem  its  property  from  a  judicial  sale,  or  from  the 
lien  of  a  deed  of  trust,  then  it  seems  that  a  purchase  of  the  certificate 
of  purchase,  or  the  bonds  of  the  company,  as  a  means  by  which  to 
acquire  its  property,  by  the  directors,  would  be  in  bad  faith,  and  the 
title  thus  acquired  would  not  be  sustained  in  equity.     Ibid.  226. 

10.  But  where  the  compan}'  is  insolvent,  and  has  no  means  to  dis- 
charge its  indebtedness  or  redeem  property  sold,  and  the  directors 
give  all  the  stockholders  an  opportunity  of  making  advances  to  re- 
lieve the  company  of  its  embarrassment,  which  they  refuse  to  em- 
brace, the  directors  will  have  the  right  to  purchase  such  indebtedness, 
and  acquire  title  to  the  corporate  property,  by  enforcing  its  sale  under 
a  deed  of  trust  given  to  secure  such  indebtedness,  and  the  other  stock- 
holders will  have  no  right  to  complain.     Ibid.  226. 

Insolvency  of  corporation. 

11.  Decree  closing  its  affairs  not  binding  on  stockholder  not  made  a 
party.  A  decree  for  closing  up  the  affairs  of  a  corporation  on  the 
ground  of  insolvency,  and  the  appointment  of  a  receiver,  in  a  suit 
brought  under  the  25th  section  of  the  "act  concerning  corporations," 
approved  April  18,  1872,  is  not  binding  upon  any  stockholder  not 
made  a  party  to  the  suit.     Chandler  v.  Brown,  333. 

12.  Bight  of  receiver  to  sue  stockholder  for  unpaid,  subscription.  In 
a  suit  by  a  receiver  of  an  insolvent  corporation  against  a  stockholder, 
to  recover  unpaid  subscription,  the  plaintiff  must  show  clearty  a  legal 
right  to  institute  and  cany  on  the  same,  and  to  this  end  he  must  show 
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his  appointment  b}'  a  decree  which  is  conclusive  against  the  defend- 
ant, and  the  decree  will  not  have  this  effect  unless  the  defendant  was 
a  party  to  the  suit  against  the  corporation.     Chandler  v.  Brown,  333. 

13.  Decree  giving  receiver  discretionary  powers.  A  decree  against 
an  insolvent  corporation,  closing  up  its  affairs  and  appointing  a  re- 
ceiver, which  authorizes  the  latter  to  compromise,  in  his  discretion, 
with  stockholders  with  regard  to  the  payment  of  their  subscriptions, 
is  erroneous,  especially  so  when  all  the  stockholders  are  not  parties 
to  the  proceeding.  Each  stockholder  has  a  vested  right  in  the  con- 
tract for  subscription  of  every  other  stockholder.     Ibid.  333. 

Changing  charter  of  corporation. 

14.  Effect  thereof  on  contracts  with  the  company.  See  CONTRACTS, 
11. 

Answer  in  chancery  by  corporation. 

15.  Of  the  requirements  in  respect  thereto.     See  CHANCERY,  30, 31. 

COSTS.. 
On  dismissal  op  appeal. 

In  the  Supreme  Court.  See  PRACTICE  IN  THE  SUPREME 
COURT,  9. 

COUNTIES. 
Right  op  county  to  a  public  square  in  a  town. 

Which  has  been  dedicated  to  the  public  generally.  See  DEDICA- 
TION, 6. 

COUNTY  COURT. 
Power  to  bind  the  county. 

By  their  declarations.     See  EVIDENCE,  27. 

COURTS. 
One  judge  holding  court  for  another. 

1.  Where  the  placita  of  a  record  shows  that  a  judge  of  another 
circuit  presided  at  the  trial,  it  will  be  presumed  that  he  did  so  b}^  re- 
quest of  the  proper  judge  whose  duty  it  is  to  hold  courts  in  such 
county.  It  would  be  well  for  the  placita  to  show  such  fact,  but  it  is 
not  indispensable  it  should.     Beitz  et  al.  v.  The  People,  use,  etc.  518. 

CRIMINAL  LAW. 

Self-defense. 

1.  In  a  prosecution  for  manslaughter,  where  the  defendant  seeks  to 
justify  the  killing  as  in  self-defense,  an  instruction  conveying  the  idea 
that  the  justification  can  not  be  sustained  unless  the  danger  was  not 
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only  apparently  imminent,  but  was  actual  and  positive,  is  erroneous. 
Roach  et  al.  v.  The  People,  25. 

2.  If  a  party  is  assaulted  in  such  a  wa}r  as  to  induce  in  him  a 
reasonable  and  well-grounded  belief  that  he  is  actually  in  danger  of 
losing  his  life,  or  suffering  great  bodily  harm,  he  will,  when  acting 
under  such  apprehension,  be  justified  in  defending  himself,  whether 
the  danger  is  real  or  only  apparent.     Ibid.  25. 

3.  In  the  case  of  a  homicide,  where.it  does  not  appear  that  the 
danger  was  so  urgent  and  pressing  that,  in  order  to  save  the  prisoner's 
own  life,  or  to  prevent  his  receiving  great  bodily  harm,  the  killing 
of  the  deceased  was  necessary,  or  that  the  circumstances  were  such  as 
to  induce  a  reasonable  and  well-grounded  belief  of  such  necessit}^, 
and  that  the  prisoner  really  acted  under  such  reasonable  belief,  the 
killing  can  not  be  justified  on  the  ground  of  self-defense.  Allen  v. 
The  People,  484. 

4.  Where  it  appeared  that  a  state  of  enmity  existed  between  the 
deceased  and  the  prisoner,  and  that  as  the  prisoner  was  coming  out 
of  a  store,  the  deceased  advanced  upon  him  in  a  threatening  manner, 
with  his  arms  extended,  but  with  no  weapons  in  his  hands  or  about 
his  person,  and  that  the  prisoner  stepped  a  step  or  two  inside  the 
door,  drew  his  revolver  and  shot  the  deceased,  from  which  shot  he 
died,  and  that  the  prisoner,  instead  of  indicating  regret  for  what  he 
had  done,  rather  expressed  satisfaction,  denoting  that  the  act  was 
deliberate  and  of  revenge,  it  was  held,  that  the  case  was  not  one  of 
self-defense.     Ibid.  484. 

Defense  of  one's  possession. 

5.  When  justifiable.  Where  a  party  is  in  the  possession  of  a  well 
by  the  permission  of  the  owner,  and  has  inclosed  the  same,  it  is  not 
necessary  that  he  should  have  the  exclusive  right  to  its  use  as  against 
all  the  Avorld,  in  order  to  repel  by  force  an  attempt  to  invade  that 
possession.  It  will  be  sufficient  if  he  has  such  right  as  against  an 
intruder  attempting  to  use  the  same.    Roach  et  al.  v.  The  People,  25. 

Manslaughter. 

6.  Liability  of  physician  for  death  of  his  patient.  Where  a  physi- 
cian, attending  a  female  sick  with  bilious  fever,  and  five  months 
advanced  in  pregnancy,  gave  her  no  strong  medicines,  or  did  any  act 
to  bring  about  a  miscarriage,  and  she  was  taken  in  labor,  which 
proved  ineffectual  until  the  fwtus  was  removed  by  force,  and  she  after- 
wards died  from  puerperal  fever,  not  induced  by  anything  done  or 
omitted  to  be  done  by  the  physician,  it  was  held,  that"  a  conviction  of 
him  for  manslaughter  could  not  be  sustained.  Honnard  v.  The  People, 
481. 

7.  Punishment  fractional  part  of  a  year.  Under  the  statute  defining 
the  punishment  for  manslaughter,  the  jury  may  fix  the  term  of  the 
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prisoner's  confinement  in  the  penitentiary  at  a  given  number  of  years 
and  a  fractional  part  of  a  year.     Allen  v.  The  People,  484. 
Sale  of  intoxicating  liquors. 

8.  Of  prosecutions  in  respect  thereto.  See  INTOXICATING 
LIQUORS,  17,  18. 

Grand  jury. 

9.  By  whom  to  be  sworn.    See  JURY,  1,  2. 

DAMAGES. 
Excessive  damages.    See  NEW  TRIALS,  9  to  12. 

DEATH. 
Evidence  thereof.    See  EVIDENCE,  17. 

DEATH  FROM  WRONGFUL  ACT  OR  NEGLIGENCE. 
Elements  of  cause  of  action. 

1.  Under  the  statute  giving  an  action  for  wrongfully  causing  the 
death  of  a  human  being,  the  following  ingredients  must  concur:  a 
wrongful  act,  neglect  or  default  of  the  defendant,  causing  the  death 
of  the  intestate  under  such  circumstances  as  would  entitle  him  to 
maintain  an  action  if  death  had  not  ensued,  and  he  must  have  left  a 
widow  or  next  of  kin.  These  are  indispensable  prerequisites  to  a 
cause  of  action,  and  being  shown,  they  entitle  the  plaintiff  bringing 
the  action  as  required,  to  nominal  damages  at  least.  Quincy  Goal  Co. 
v.  Hood,  Admr.  68. 

Where  death  is  caused  by  intoxication. 

2.  Under  the  act  <?/1853,  giving  an  action  in  favor  of  the  personal 
representative  against  any  one  causing  death  of  the  intestate  by 
wrongful  act,  etc.,  no  action  will  lie  unless  the  deceased  could  have 
recovered  for  the  wrongful  act  in  case  death  had  not  ensued;  there- 
fore, the  personal  representative  of  one  whose  death  was  caused  by 
intoxication  can  not  maintain  an  action  against  the  persons  wrong- 
fully selling  him  the  liquor  which  produced  his  intoxication.  Hackett 
et  at  v.  Smelsley,  109. 

Measure  of  damages.    See  that  title,  1,  2. 

DEBTOR  AND  CREDITOR. 
When  the  relation  exists.     See  TRUSTS  AND  TRUSTEES,  4. 

DEDICATION. 
What  constitutes  a  dedication. 

1.  Of  ground  for  public  square  in  a  milage.  Where  the  proprietors 
of  land,  in   laying  out  and  platting  a  village  thereon,  left  a  square 
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blank,  without  anf  designation  of  its  purpose,  except  that  it  was  not 
divided  into  lots,  and  there  was  no  allusion  made  to  it  in  their  certifi- 
cate, it  was  held,  that  this  was  not  a  dedication  to  public  use,  under 
the  statute,  of  the  square.     Village  of  Princeville  v.  Auten  et  al.  325. 

2.  Where  the  plat  of  a  village  showed  a  square,  not  divided  into 
lots  as  the  other  blocks,  with  no  designation  of  its  use,  and  the  proof 
showed  the  sale  of  lots  around  the  same  at  an  enhanced  price,  and  an 
intention  to  dedicate  the  square  to  public  use,  and  a  long  acquies- 
cence in  the  use  of  the  same  as  a  public  park,  this  was  held  to  be  a 
dedication,  at  common  law,  to  the  public  use.     Ibid.  325. 

Diversion  from  original  purpose. 

3.  Of  the  right.  In  the  absence  of  any  custom  or  usage  having 
the  force  of  law,  the  mere  fact  that  a  block  in  a  country  village  is 
dedicated,  by  the  original  proprietors,  for  a  public  square,  does  not, 
of  itself,  confer  upon  the  village  trustees  authority  to  appropriate  it, 
in  whole  or  in  part,  as  a  site  for  buildings  for  corporate  purposes, 
against  the  wishes  of  any  citizen  interested.     Ibid.  325. 

4.  Remedy  by  injunction.  Where  a  block  in  a  village  plat  was  left 
blank,  without  words  showing  its  use,  so  that  it  was  not  a  dedication 
to  the  public,  under  the  statute,  but  proof  of  the  contemporaneous 
declarations  and  acts  of  the  original  proprietors  clearly  showed  that 
they  intended  the  same  should  remain  an  open  square,  for  the  conve- 
nience and  common  benefit  of  the  inhabitants  of  the  village;  and  the 
proof  also  showed  a  long  acquiescence  in  such  dedication  on  the 
part  of  the  village  authorities,  it  was  held,  that  a  court  of  equity  would 
enjoin  the  trustees  of  the  village  from  the  erection  of  a  town  hall 
upon  the  same.     Ibid.  825. 

Proof  of  purpose  of  dedication. 

5.  By  parol.  Where  nothing  appears  to  indicate  for  what  purpose 
a  grant  or  donation  of  land  is  made  to  the  public,  parol  evidence  is 
admissible  to  show  the  object  to  which  it  was  to  be  devoted.  Where 
the  intention  is  made  manifest,  at  the  time  of  the  dedication,  as  to 
the  use,  extrinsic  evidence  will  not  be  received  to  show  an  intention 
to  devote  the  land  to  a  different  use.     Ibid.  325. 

Right  of  county  to  a  public  square. 

6.  Which  is  dedicated  to  public  use.  A  county  has  no  inherent  right 
to  appropriate  the  exclusive  use  of  a  public  square  in  a  town,  not  ded- 
icated expressly  to  it,  but  to  the  public  or  citizens  generally.  It  has 
no  more  right  than  an  individual  to  prevent  or  disturb  the  enjoyment 
of  the  inhabitants  in  any  public  grounds  dedicated  to  their  use. 
Ibid.  825. 
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DEEDS  OF  TRUST. 

Of  sales  thereunder.     See  SALES,  2,  3,  4. 

Generally.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 

DEFAULT. 

TO  BILL  OP  INTERPLEADER. 

Effect  of  a  default.     See  CHANCERY,  7. 

DEMAND. 
Before  bringing  replevin. 

1.  Whether  demand  necessary.     See  REPLEVIN,  1,  2. 
Money  collected  by  attorney. 

2.  Whether  demand  necessary  before  suit  brought.  See  ATTORNEY 
AT  LAW,  2. 

Depositor  and  banker. 

3.  Whether  demand  necessary.     See  BANKS  AND  BANKERS,  3. 

DEPOSITIONS. 

Must  be  signed  by  witness. 

1.  Where  a  deposition  taken  before  a  master  in  chancery,  and  re- 
ported by  him,  is  not  signed  by  the  witness,  it  should,  on  motion,  be 
stricken  from  the  record.    Eisenmeyer  v.  Sauter,  515. 

DISCRETIONARY. 

Granting  relief  in  chancery. 

In  regard  to  what  matters  it  is  discretionary.    See  CHANCERY,  4. 

DIVORCE  AND  ALIMONY. 
Alimony. 

1.  Dismissal  of  bill— effect  thereof.  On  bill  by  a  husband  for  di- 
vorce, on  the  12th  day  of  August  the  judge's  minutes  showed  the 
allowance  of  alimony  to  the  wife,  at  the  rate  of  $1600  per  annum, 
until  the  suit  should  be  disposed  of,  and  on  the  next  day  the  com- 
plainant dismissed  his  bill,  by  leave  of  court,  before  the  order  for 
alimony  had  been  entered  of  record  or  signed:  Held,  that  the  dis- 
missal suspended  all  further  action  as  to  alimony,  as  the  court  thereby 
lost  all  jurisdiction  of  the  parties  and  of  the  subject  matter.  Chest- 
nut v.  Chestnut,  346. 

2.  Where  a  bill  by  a  husband  for  divorce  is  dismissed  by  leave  of 
court,  it  operates  as  a  revocation  of  an  order  allowing  the  wife  tem- 
porary alimony.     Ibid.  346. 
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ELECTIONS. 

Contested  elections. 

1.  In  what  manner  conducted — act  in  respect  to  cities  and  villages 
construed.  Section  10  of  the  act  providing  for  the  incorporation  of 
cities  and  villages,  approved  April  10,  1872,  which  requires  that  elec- 
tions thereunder  shall  be  conducted  and  contested,  as  nearly  as  may 
be,  as  in  the  case  of  county  officers,  has  application  only  to  such 
cities  and  villages  as  have  adopted  this  law,  and  organized  under  it. 
Brush  v.  Lemma,  496. 

2.  Contesting  election  of  mayor  of  a  city— jurisdiction  of  county 
court.     See  JURISDICTION,  1,  2. 

In  hespect  to  municipal  subscriptions.    See  MUNICIPAL  SUB- 
SCRIPTIONS AND  BONDS,  4,  5,  7,  9. 

EMINENT  DOMAIN. 
Taking  land  for  public  highway. 

1.  Compensation  to  be  made  without  regard  to  benefits.  Under  section 
13  df  article  2  of  the  constitution  of  1870,  the  full  value  of  land  taken 
for  a  public  highway  must  be  paid  in  money,  alone,  disregarding  all 
benefits  and  advantages  that  may  result  to  that  portion  of  the  owner's 
land  not  taken,  by  reason  of  the  establishing  of  the  road ;  and  it  is  not 
in  the  power  of  the  legislature  to  provide  otherwise.  Carpenter  v. 
Jennings  et  al.  250. 

2.  Where  the  record  of  the  proceedings  by  commissioners  of  high- 
ways in  laying  out  a  road  over  a  party's  land  shows  that  the  jury,  in 
assessing  the  compensation  to  be  paid  the  owner,  undertook  to  pay 
him  in  part  in  benefits  to  his  other  land  b}^  the  construction  of  the 
road,  and  not  wholly  in  money,  it  was  held,  on  application  for  a  cer- 
tiorari, that  the  jury  transcended  their  power,  and  their  action  was 
void,  and  that  it  was  error  to  refuse  the  writ.    Ibid.  250. 

ERROR. 
Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SU 
PREME  COURT,  6,  7. 

ESCROW.     See  CONVEYANCES,  4,  5,  6. 

ESTOPPEL. 

TO  DENY  LEGALITY  OP  PROCEEDINGS. 

1.  Agreement  as  to  assessment  of  damages  and  benefits.  Where  a 
cit}^  Was  about  to  raise  the  grade  of  a  street,  so  that  surface-water 
would  be  thrown  upon  the  plaintiff's  premises,  and  the  plaintiff  filed 
a  bill  for  an  injunction,  which  was  allowed,  and  it  was  then  agreed 
that  no  injunction  should  issue,  but  the  city  should  proceed  to  have 
the  benefits  and  damages  assessed,  which  was  done,  and  the  proceed- 
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ESTOPPEL.    To  deny  legality  of  proceedings.     Continued. 

ings  approved  by  the  city  council,  which  showed  that  the  plaintiff 
was  entitled  to  $175  damages,  over  and  above  benefits,  and  the  city 
afterwards  made  the  proposed  change:  Held,  in  an  action  against  the 
city,  that  it  was  liable  to  pay  the  plaintiff  the  damages  so  assessed, 
the  same  as  if  it  had  been  agreed  upon,  and  that  it  was  estopped  from 
disputing  the  legality  of  the  proceedings.  City  of  Bloomington  v. 
Brokaw  et  al.  194. 

TO  DENY  LEGALITY  OF  INCORPORATION. 

2.  A  stockholder  of  a  banking  corporation,  which  is  a  corporation 
de  facto,  who  participates  in  its  transactions  and  receives  dividends, 
will,  by  such  acts,  be  estopped  to  insist,  when  sued  by  its  creditors, 
that  the  corporation  was  not  legal.  Whether  the  bank  has  been  reg- 
ularly organized  or  not,  is  not  a  defense  that  can  be  availed  of  by  a 
stockholder  as  against  a  bona  fide  creditor,  if  it  appears  there  was  a 
corporation  de  facto.     Wheelock  v.  Kost  et  al.  296. 

TO  DENY  JURISDICTION  OF  COURT. 

3.  By  obligors  in  a  replevin  bond.     See  REPLEVIN,  4. 

Payment  of  insurance  premium. 

4.  Estoppel  to  deny  recitals  in  policy.    See  INSURANCE,  1. 

EVIDENCE. 
Parol  evidence. 

1.  To  prove  contents  of  lost  note.  Where  it  is  shown  that  a  note  or 
contract  has  been  destroyed,  parol  evidence  of  its  contents  may  be 
resorted  to  for  any  legitimate  purpose.  Wickenkamp  v.  Wickenkamp, 
92. 

2.  To  prove  contents  of  note,  notice  to  produce  it.  Where  one  of  the 
makers  of  promissory  notes  fraudulently  obtained  possession  of  the 
same  and  a  written  contract,  parol  evidence  was  held  admissible  to 
prove  the  contents,  on  proof  of  the  service  of  notice  on  one  of  the 
defendants  to  produce  them,  in  a  suit  for  their  collection,  and  on 
proof  that  the  principal  had  said  he  had  destroyed  them,  which  w7as 
not  contradicted  on  the  trial.     Marlow  et  al.  v.  Marlow,  638. 

3.  To  show  promise  of  county  court.  Where  a  party  made  out  a 
claim  against  a  county,  verified  by  his  oath,  charging  only  $4  per 
day  for  his  services  as  county  superintendent,  which  the  county  court 
allowed,  and  issued  orders  therefor,  it  was  held,  in  a  suit  by  such 
party  against  the  county,  to  recover  the  other  dollar  per  day  given 
bylaw,  that  parol  evidence  was  not  admissible  to  show  that  the  court 
agreed  with  him  to  pay  him  such  additional  per  diem  if  they  became 
satisfied  he  was  entitled  thereto,  and  that  he  received  the  $4  per  day 
under  protest.     McHaney  v.  County  of  Marion,  488. 

4.  To  show  the  purpose  for  which  land  was  dedicated  to  the  public. 
See  DEDICATION,  5. 
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EVIDENCE.     Continued. 

Secondary  evidence. 

5.  Proof  of  contents  of  lost  deed — of  the  foundation  therefor.  Where 
the  record  of  a  deed  was  destroyed  hj  fire,  but  the  proof  showed  that 
the  original  had  been  placed  in  the  bauds  of  a  third  part}-  in  Brooklyn, 
N".  Y.,  some  years  ago,  aud  that  the  party  claiming  under  it  applied 
to  such  custodian  for  it.  but  was  informed  it.  was  lost,  but  no  search 
for  it  was  proved:  Held,  that  no  foundation  was  laid  for  the  intro- 
duction of  evidence  of  its  contents,  either  by  parol  or  by  proof  of  the 
contents  of  the  original  abstract  of  title,  if  the  latter  was  admissible 
at  all.     Wing  et  al.  v.  Sherrer,  200. 

Attacking  judicial  proceedings  collaterally. 

6.  Any  defect  of  parties  in  a  bill  in  equity  for  the  appointment  of 
a  new  trustee  in  the  place  of  one  deceased,  to  execute  a  power  of  sale 
in  a  trust  deed,  amounts  on  1  y  to  error,  and  can  not  be  taken  advantage 
of  in  a  collateral  proceeding.     Rice  v.  Brown,  549. 

Judicial  notice. 

7.  Of  incorporation  of  city  under  act  of  1872.  Before  this  court  can 
take  judicial  notice  of  a  change  in  the  organization  of  a  city,  or  of  an 
original  organization  under  the  act  of  1872,  it  must  some  where  and 
in  some  way  appear  in  the  record  that  the  city  or  its  authorities  are 
acting  under  such  law.     Brush  v.  Lemma,  496. 

8.  Of  the  fact  of  one  being  an  officer.  This  court  can  not  judicially 
know  that  a  person  is  a  sheriff  or  a  justice  of  the  peace,  unless  he 
assumes  to  act  as  such,  when  the  presumption  arises  that  he  is  the 
officer  he  pretends  to  be.     Ibid.  496. 

Cross-examination. 

9.  What  may  be  proven.  On  the  trial  of  an  action  for  assaulting 
and  beating  the  plaintiff,  the  defendant,  on  the  cross-examination  of 
some  of  plaintiff's  witnesses,  asked  them  to  state  the  habits  of  the 
plaintiff  as  to  sobriety,  prior  to  and  since  his  injury,  to  which  the 
count  sustained  objections:  Held,  that  the  decision  was  proper,  as 
the  proof  sought  was  not  proper  to  be  called  out  on  cross-examina- 
tion.    Drohn  v.  Brewer,  280. 

10.  Abuse  of  witness  by  counsel.  A  wide  latitude  is  allowed  in  the 
cross-examination  of  a  witness,  but  he  is  entitled  to  be  protected  by 
the  court  from  unnecessary  insult  and  abuse  by  counsel.  A  witness 
can  not  be  impeached,  on  cross-examination,  by  questions  irrelevant 
to  the  issue,  which  only  tend  to  bully  and  degrade  him.  Toledo, 
Wabash  and  Western  Railway  Go.  v.  Williams,  354. 

Repeating  witness'  testimony. 

11.  On  redirect  examination.  Where  a  witness,  on  his  direct  ex- 
amination, has  testified  substantially  to  the  same  fact  sought  to  be 
proved  on  his  redirect  examination,  there  will  be  no  error  in  refusing 
to  allow  him  to  repeat  the  same.     Wickenkamp  v.  Wickenkamp,  92. 
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EVIDENCE.     Continued. 

Evidence  not  strictly  rebutting. 

12.  Discretionary.  Although  evidence  is  not  strictly  rebutting  in 
its  character,  it  is  discretionary  with  the  court  to  admit  or  reject  it, 
and  the  exercise  of  the  discretion  can  not  be  assigned  for  error 
Wickenkamp  v.  Wickenkamp,  92. 

Rebutting  improper  evidence. 

13.  By  evidence  of  the  same  character.  The  fact  that  improper  evi- 
dence is  admitted  without  objection,  will  not  justify  the  adverse  party 
in  resorting  to  the  same  character  of  proof  to  rebut  it.     Ibid.  92. 

Relevancy. 

14.  Where  a  written  contract  of  subscription  for  a  map  of  a  county 
contains  no  provision  whatever  for  inserting  the  business  card  of  the 
subscriber.'the  fact  whether  such  business  card,  as  inserted,  is  correct 
or  not,  is  wholly  immaterial  as  a  defense  to  a  suit  on  the  contract 
against  the  subscriber.     Andreas  et  al.  v.  Ketcham,  377. 

Books  of  account. 

15.  An  account-book,  to  be  used  as  evidence,  should  be  the  book 
containing  an  entry  of  transactions  in  the  store,  factory  or  office,  as 
the}-  occurred  in  the  regular  order  of  business.  Where  it  is  an  old 
book,  laid  aside  as  a  book  of  accounts,  and  used  only  for  one  entry 
of  a  late  transaction,  it  is  not  admissible  in  evidence  as  to  the  latter 
entry.     Kibbe  v.  Bancroft,  18. 

16.  It  has  never  been  held  that  a  single  entry  makes  an  account- 
book,  nor  has  it  ever  been  held  that  a  single  entry  of  cash  in  a  book 
is  competent  proof.     Ibid.  18. 

Proof  of  a  person's  death. 

17.  Whether  sufficient.  Where  the  only  proof  of  a  person's  death 
w7as  the  statement  of  a  witness,  that  a  sister  of  the  person  said  such 
person  "married  a  river  man,  and  went  on  a  boat,  and  the  boat  blew 
up  and  she  got  killed:"  Held,  that  while  the  evidence  might  per- 
haps justify  a  finding  in  favor  of  the  person's  death,  yet  it  was  not 
sufficient  to  set  aside  a  contrary  finding.  Qclieel  et  al.  v.  Eidman  et  al. 
301. 

Note  of  a  third  person. 

18.  Not  admissible  loithoat  explanation.  In  a  suit  against  the  St. 
Louis,  Alton  and  Terre  Haute  Railroad  Company,  promissory  notes, 
purporting  to  have  been  executed  by  the  Terre  Haute,  Alton  and  St. 
Louis  Railroad  Company,  are  not  admissible  as  evidence  of  indebted- 
ness without  proof  that  the  two  companies  are  the  same,  known  by 
different  names,  or  that  the  company  sued  is  liable  for  the  indebted- 
ness of  t lie  company  executing  the  notes.  Desmond  v.  St.  Louis,  Alton 
and  Terre  Haute  Railroad  Go.  631. 

19.  The  fact  that  the  company  sued  was  authorized  bylaw  to  pur- 
chase the  road  of  the  company  giving  the  notes,  upon  conditiou  it 
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EVIDENCE.    Note  of  a  third  person.    Continued. 

should  pay  the  debts  of  the  latter,  will  not  be  sufficient  to  make  the 
defendant  company  liable.  It  should  further  be  shown  that  it  .pur- 
chased the  road  of  the  other,  to  make  it  liable  for  the  other  company's 
debts.    Desmond  v.  St.  Louis,  Alton  and  Terre  Haute  Railroad  Go.  631. 

In  action  for  assault  and  battery. 

20.  Proof  as  to  habits  of  plaintiff  for  sobriety.  In  an  action  to  re- 
cover damages  for  an  assault  and  beating  of  the  plaintiff,  producing 
a  severe  if  not  permanent  injury,  proof  of  the  habits  of  the  plaintiff 
for  sobriety  prior  to  the  injury  affords  no  justification,  and  when 
proposed  without  any  explanation  or  offer  to  follow  it  with  proof  that 
such  habits  contributed  to  the  sufferings  and  injury  of  the  plaintiff, 
it  is  not  error  to  exclude  the  same.    Drohn  v.  Brewer,  280. 

Evidence  of  insolvency. 

21.  To  prove  the  insolvency  of  a  banking  corporation,  no  better 
evidence  need  be  produced  than  a  return  of  nulla  bona,  made  by  the 
sheriff  upon  executions  issued  against  the  bank.  Wheelock  v.  Kost 
et  al.  296. 

In  action  for  malicious  prosecution. 

22.  Evidence  as  to  character  of  plaintiff.  In  an  action  for  mali- 
cious prosecution,  for  having  the  plaintiff  arrested  for  a  riot,  upon  a 
complaint  made  by  the  defendant  upon  his  own  knowledge,  and  not 
upon  information  and  belief,  it  is  error  to  permit  the  plaintiff  to  prove 
her  character  for  peace  and  quiet.  If  the  charge  on  which  she  was 
arrested  had  been  on  information  and  belief,  such  testimony  would 
be  admissible,  as  having  a  bearing  upon  the  question  whether  the 
defendant  believed  the  charge  to  be  true.    Skidmore  v.  Bricker,  164. 

23.  Record  of  acquittal  not  admissible  in  evidence.  On  the  trial  of 
an  action  for  malicious  prosecution,  it  is  error  for  the  court  to  admit 
in  evidence,  for  the  plaintiff',  the  record  of  the  plaintiff's  acquittal  of 
the  criminal  charge,  as  the  question  of  his  guilt  or  innocence  is  not 
material,  the  real  question  being  whether  the  prosecutor  had  probable 
cause  for  believing  him  guilty.    Ibid.  164. 

24.  Evidence  on  the  question  of  probable  cause  and  malice.  See  MA- 
LICIOUS PKOSECUTION,  16,  17. 

As  TO  CONSIDERATION  in  a  deed. 

25.  The  recital  in  a  deed  for  the  conveyance  of  land  of  the  payment 
of  a  consideration  by  the  grantee,  is  sufficient  evidence  that  it  was 
made  for  a  valuable  consideration,  until  the  fact  is  disproved.  The 
testimony  of  the  justice  who  prepared  the  deed  and  took  its  acknow- 
ledgment, that  he  knew  nothing  of  any  consideration  being  paid,  will 
not  be  sufficient  to  overcome  the  recital  of  payment  in  the  deed. 
Stone  et  al.  v.  Duvall  et  al.  475. 
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EVIDENCE.     Continued. 
On  question  of  negligence. 

26.  Ordinance  regulating  speed  of  trains  is  proper  evidence.  Where 
a  party  is  killed  by  an  engine  in  a  city,  in  a  suit  against  the  company 
to  recover  damages,  on  the  ground  of  negligence  in  running  the  en- 
gine at  too  great  a  speed,  the  ordinance  of  the  city  limiting  the  speed 
of  trains,  etc.,  to  six  miles  an  hour  within  the  corporate  limits,  is 
proper  evidence  to  go  to  the  jury,  on  the  question  of  negligence. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  O'Connor,  Admx.  391. 

Declarations  op  county  court. 

27.  The  members  of  the  county  court  can  only  bind  their  county, 
in  matters  of  claims,  when  acting  as  a  court,  and  their  records  are 
the  only  admissible  evidence  of  their  judicial  acts.  McHaney  v. 
County  of  Marion,  488. 

Prior  declarations  of  a  testator, 

28.  Whether  admissible  in  proceeding  to  contest  a  will.  See  WILLS, 
11. 

Burden  of  proof. 

29.  In  respect  to  election  concerning  municipal  subscription.  See 
MUNICIPAL  SUBSCRIPTION  AND  BONDS,  5. 

30.  As  to  municipal  subscription  made  since  the  new  constitution. 
Same  title,  6. 

31.  To  show  incompetency  of  school  teacher,  in.  a  suit  for  his  wages. 
See  SCHOOLS,  2. 

Opinions  of  witnesses. 

32.  Testimony  of  experts  as  to  mental  capacity  to  make  a  will.  See 
WILLS,  6. 

Proof  of  publication  of  ordinance. 

33.  Whether  sufficient.     See  ORDINANCE,  1. 
Degree  of  evidence  required. 

34.  To  shoto  injury  to  means  of  support — in  action  by  the  wife  for  sale 
of  liquor  to  her  husband.     See  INTOXICATING  LIQUORS,  6. 

Explosion  of  locomotive  boiler. 

35.  Whether  prima  facie  evidence  of  negligence  on  the  part  of  the 
company.     See  NEGLIGENCE,  1 ;    MASTER  AND  SERVANT,  12. 

As  TO  whether  property  was  in  litigation. 

36.  Evidence  in  respect  thereto — in  suit  on  policy  of  insurance.  See 
INSURANCE,  6. 

Recital  in  insurance  policy. 

37.  As  to  payment  of  premium — how  far  conclusive.  See  INSU- 
RANCE, 1. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  If  no  exception  is  taken  to  the  refusal  of  the 
court  to  give  an  instruction  asked,  it  can  not  be  assigned  for  error. 
Krug  v.  Ward,  603. 

2.  Must  show  by  whom  made,  and  to  what.  An  exception  should 
show  by  which  party  it  is  made,  and  if  it  relates  to  the  admission  of 
evidence,  whether  it  was  taken  to  the  remarks  of  the  judge  in  respect 
to  its  admissibility,  or  a  refusal  to  allow  the  evidence.  Wickenkamp 
v.  Wickenkamp,  92. 

3.  Allowed  in  criminal  cases.  Exceptions  may  betaken  in  criminal 
cases,  and  bills  of  exceptions  shall  be  signed  and  sealed  by  the  judge, 
and  entered  of  record,  and  error  may  be  assigned  thereon  as  in  civil 
cases.     French  v.  The  People,  531. 

Bills  of  exceptions. 

4.  When  necessary.  Where  no  bill  of  exceptions  is  taken  in  a  pro- 
ceeding by  motion  to  supply  a  lost  record  or  part  of  the  files,  it  will 
be  presumed  that  notice  of  the  motion  was  given  and  proved,  and 
that  the  court  heard  evidence  sufficient  to  sustain  its  action.  McEl- 
wee  et  al.  v.  The  People,  493. 

5.  A  motion  for  a  change  of  venue  does  not  become  a  part  of  the 
record,  unless  made  so  hy  a  bill  of  exceptions.     Ibid.  493. 

6.  Presumption  as  to  containing  all  the  evidence.  On  a  motion  to 
set  aside  a  lev}',  and  sale  of  land  under  execution,  which  is  always 
decided  on  affidavits,  if  the  bill  of  exceptions  states  that  it  contains 
all  the  affidavits  heard  on  the  motion,  it  will  not  be  presumed  that 
the  court  heard  any  other  evidence.     Vanscoyoc  et  al.  v.  Kimler,  151. 

EXECUTIONS. 
Against  municipal  corporations. 

1.  It  is  error,  in  rendering  judgment  against  a  municipal  corpor- 
ation, to  award  an  execution  against  such  corporation.  City  of  Bloom- 
ington  v.  Brokaw  et  al.  194. 

In  attachment  proceedings. 

2.  '  What  is  the  proper  final  process.     See  ATTACHMENT,  6. 

FALSE  IMPRISONMENT. 
Arrest  out  of  the  county.    See  ARREST,  1. 

FEES  AND  SALARIES. 

Fees  governed  by  statute. 

1.  Fees  or  costs  can  not  be  allowed  or  recovered  unless  they  are 
fixed  and  given  by  statute.    Smith.  Bxr.  v.  McLaughlin  et  al.  596. 
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FEES  AND  SALARIES.    Fees  governed  by  statute.     Continued. 

2.  If  the  statute  has  fixed  the  fees  to  he  charged  for  a  particular 
service,  the  party  renderiug  the  services  will  he  confined  to  the  statu- 
tory fee,  and  can  not  recover  on  a  quantum  meruit.  Smith,  Exr.  v. 
McLaughlin,  et  al.  596. 

Fees  on  coroner's  inquest. 

3.  The  statute  provides  for  the  fees  of  a  coroner  for  holding  an 
inquest,  and  declares  that  they  shall  be  paid  out  of  the  county  treas- 
ury, unless  they  can  be  collected  out  of  the  estate  of  the  deceased, 
but  makes  no  provision  for  the  payment  of  witness  fees  in  such  a 
case.     Ibid.  596. 

Compensation  to  officer. 

4.  For  services  incident  to  his  office.  Where  a  person  was  appointed 
by  city  authorities  as  pound-master,  and  the  compensation  for  his 
services  as- such  fixed,  and  he  was  also  appointed  a  special  police- 
man, merely  as  an  incident  to  the  first  office,  and  informed  that  he 
would  receive  no  pay  in  the  latter  capacity,  it  -was  held,  that  he  was 
not  entitled  to  recover  anything  from  the  city  for  services  as  police- 
man.    City  of  Decatur  v.  Vermillion,  315. 

5.  A  person  accepting  a  public  office  with  a  fixed  salary,  is  bound 
to  perform  the  duties  of  the  office  for  the  salary.  He  can  not  legally 
claim  additional  compensation  for  the  discharge  of  those  duties,  even 
though  subsequently  imposed  by  statute  or  ordinance,  and  the  salary 
may  be  inadequate.     Ibid.  315. 

FORCIBLE  ENTRY  AND  DETAINER. 
Strict  construction  of  the  statute. 

1.  As  the  proceeding  by  forcible  entry  and  detainer  is  in  deroga- 
tion of  the  common  law,  and  given  by  statute  only,  the  requirements 
of  the  statute  must  be  substantially  observed  and  pursued.  Schaum- 
v.  Belm,  567. 


« 

Whether  the  action  will  lte. 

2.  Where  there  is  a  mere  license  to  occupy  in  common  with  owner. 
Where  a  party  erected  a  barn  on  his  lot,  and  allowed  his  son  to  occupy 
and  use  the  same  in  common  with  himself,  for  many  years,  without 
any  rent  or  contract  respecting  the  same,  and  the  son  finally  took 
exclusive  possession  thereof,  and  kept  the  owner  out  of  the  same: 
Held,  in  an  action  of  forcible  entry  and  detainer,  bj'-the  father  against 
the  son,  for  possession,  that  the  plaintiff  was  entitled  to  recover.  Dun- 
stedter  v.  Dunstedter,  580. 

Description  of  land  in  the  complaint. 

3.  Sufficiency  thereof.  A  description  of  premises  sought  to  be  re- 
covered in  an  action  of  forcible  entry  and  detainer  as  "a  part  of  the 
north   half  of  the  north-east   quarter  of  section  15,"  etc.,  "with  the 
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FORCIBLE  ENTRY  AND  DETAINER. 
Description  of  land  in  the  complaint.     Continued. 

house  situated  thereon,"  is  void  for  uncertainty,  and  confers  no  ju- 
risdiction on  the  magistrate  to  hear  and  determine  the  case.  The 
defect  can  not  he  supplied  by  parol  evidence  given  on  the  trial. 
Schaumtosffel  v.  Belm,  567. 

Of  the  possession  required. 

4.  Where  a  party  claiming  a  vacant  lot,  inclosed  the  same  by 
building  a  fence  so  as  to  join  with  another  fence  and  a  brick  wall, 
and  thus  keep  out  domestic  animals,  and  inform  all  persons  that  the 
premises  were  appropriated,  it  was  held,  that  this  was  a  sufficient 
actual  possession  to  maintain  forcible  entry  and  detainer  against  par- 
ties breaking  down  and  destroying  the  fence  in  a  forcible  manner, 
under  claim  of  ownership.     Allen  v.  Tobias  et  al.  169. 

5.  Where  a  party  has  been  in  the  possession  of  land  for  several 
years,  and  an  adverse  claimant  enters  and  locks  the  barn  and  gate, 
plows  and  plants  the  same,  which  the  other  part}-  does  not  acquiesce 
in,  but  resumes  his  possession,  and  leases  the  same  to  a  tenant,  the 
acts  of  the  adverse  claimant  will  not  be  such  a  possession,  unless 
justified  by  title,  as  will  enable  him  to  maintain  forcible  entry  and 
detainer  against  the  tenant.     Cox  v.  Cunningham,  545. 

Forcible  detainer. 

6.  By  landlord  against  party  to  whom  Ms  tenant  attorns  and  sur- 
renders possession.  If  a  tenant  should  attorn  to  another,  and  is  turned 
out  of  possession  by  forcible  detainer  by  the  person  to  whom  lie 
attorns,  the  first  lessor  can  maintain  the  same  action  against  the 
second  landlord.  The  latter,  in  such  case,  can  occupy  no  better  posi- 
tion than  the  tenant  under  the  first  lease.     Ibid.  545. 

7.  In  case  of  sale  under  trust  deed.  An  action  of  forcible  detainer 
lies  against  a  party  in  possession  of  land  under  the  grantor  in  a  deed 
of  trust,  by  the  purchaser  at  the  trustee's  sale,  and  a  demand  of  pos- 
session upon  such  occupant  will  be  sufficient.     Rice  v.  Brown,  549. 

8.  Variance  as  to  defendant's  possession.  The  defendant  in  an  action 
of  forcible  detainer  for  a  tract  of  land  can  not  defeat  the  same  by 
proof  that  he  was  in  possession  of  only  the  house  and  garden  situated 
on  the  tract.     Ibid.  549. 

FORFEITURE. 

Where  time  is  of  the  essence  of  the  contract.   See  CONTRACTS, 
8,  9,  10. 

FORGERY. 
Title  under  forged  instruments.    See  CONTRACTS,  19. 
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FORMER  ADJUDICATION. 

AVhat  constitutes. 

1.  In  respect  to  the  legality  of  a  levy.  Where  property  was  replevied 
from  an  officer  on  the  alleged  ground  that  it  was  held  under  an  ille- 
gal levy,  and,  on  the  trial,  the  finding  was  against  the  plaintiff  in 
replevin,  who  was  ordered  to  return  the  property,  it  will  be  presumed, 
in  the  absence  of  any  showing  to  the  contrary,  that  the  question  as 
to  the  legality  of  the  levy  was  settled  in  the  replevin  suit,  and  such 
judgment  in  respect  to  the  character  of  the  levy  will  be  binding  in  all 
collateral  proceedings  so  long  as  it  shall  remain  in  force.  McDaniel 
y.  Fox  et  al.  343. 

FORMER  CONVICTION". 

AS  A  BAR  TO  A  SECOND  PROSECUTION. 

1.  The  prosecution  and  fining  of  two  of  three  persons  for  an 
assault  and  battery,  is  no  bar  to  a  prosecution  against  them  all  for  a 
riot  growing  out  of  the  same  transaction,  as  these  are  distinct  offenses. 
Skidmore  v.  Brie  Jeer,  164. 

FORMER  DECISION. 

Naturalization— jurisdiction. 

1.  County  courts  7iave  jurisdiction — Knox  County  v.  Davis,  63  111. 
405,  overruled  in  The  People  ex  rel.  Brackett  v.  McGowan,  644. 

FORMER  RECOVERY. 
Whether  a  bar. 

1.  Although  an  officer  may  be  entitled  to  $5  per  day  for  services, 
yet  if  he  makes  out  a  bill  of  the  same  at  $4  per  day,  verified  by  his 
oath,  which  is  allowed,  and  paid  by  the  county  board,  he  will  be  pre- 
cluded from  afterwards  insisting  upon  payment  of  the  other  dollar 
per  day,    McHaney'v.  County  of  Marion,  488. 

FRAUD. 

Fraudulent  issue  of  stock. 

By  railroad  directors.    See  TRUSTS  AND  TRUSTEES,  10. 

FRAUDULENT  CONVEYANCES. 

AS  TO  SUBSEQUENT  CREDITORS. 

1.  Where  a  husband  and  wife  convey  land,  the  title  to  which  is  in 
the  husband,  to  a  third  party,  who  conveys  the  same  to  the  wife,  it 
will  not,  in  the  absence  of  proof  of  fraud  in  fact,  be  deemed  fraudu- 
lent in  law  as  to  subsequent  creditors  of  the  husband.  Phillips  v. 
North  et  ux.  243. 
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FRAUDULENT  CONVEYANCES.     Continued. 

Conveying  wife's  own  property  to  her. 

2.  Where  a  husband  exchanged  a  lot  belonging  to  his  wife  for 
oilier  lots,  but  took  the  deeds  therefor  to  himself  without  his  wife's 
consent,  and  afterwards,  at  her  request,  they  both  conveyed  them  back 
to  the  original  owner,  and  had  him  convey  the  same  to  the  wife: 
Held,  in  the  absence  of  proof  of  an  intention  to  defraud  creditors,  or 
that  the  arrangement  was  entered  into  with  a  view  of  incurring  debts 
intending  not  to  pay  them,  that  the  law  would  not  infer  fraud  from 
these  facts.     Phillips  v.  North  et  ux.  243. 

Settlement  by  husband  upon  wipe. 

3.  A  settlement  made  b}^  a  husband  upon  his  wife,  for  a  valuable 
consideration,  and  without  fraud,  will  be  sustained  as  against  exist- 
ing creditors  of  the  husband.     Patrick  v.  Patrick,  555. 

4.  In  such  case,  it  is  a  sufficient  consideration  for  a  settlement, 
that  the  wife  parts  with  her  dower  or  other  estate,  or  agrees  to  create 
a  charge  thereon  for  the  benefit  of  her  husband;  but  the  value  of  the 
estate  parted  with  must  be  such  as  to  bear  a  reasonable  proportion  to 
the  value  of  the  thing  settled  upon  her.     Ibid.  555. 

5.  But  if  the  value  of  the  property  settled  exceeds  the  value  of  the 
estate  of  the  wife  parted  with,  the  settlement  should  be  set  aside  as  to 
the  excess  only,  and  supported  as  to  the  residue.     Ibid.  555. 

6.  Even  a  voluntary  settlement  by  a  husband  on  his  wife  will  be 
sustained  as  against  creditors,  unless  the  circumstances  in  the  case, 
other  than  the  fact  of  indebtedness  of  the  husband,  justly  create  a 
presumption  of  fraud,  actual  or  constructive,  and  the  direct  tendency 
of  the  settlement  is  to  impair  the  rights  of  creditors.     Ibid.  555. 

7.  Mere  indebtedness  of  the  husband,  at  the  time  of  making  a  set- 
tlement upon  his  wife,  will  not,  per  se,  establish  that  the  settlement 
is  void,  but  it  must  also  be  shown  that  the  husband  was  insolvent,  or 
that  the  settlement  had  a  direct  tendency  to  "impair  the  rights  of  cred- 
itors.    Ibid.  555. 

GRAND  JURY.  See  JURY,  1,  2. 

GUARDIAN  AND  WARD. 
Liability  of  ward  for  guardian's  acts. 

1.  After  a  contract  for  the  purchase  of  land  was  forfeited  for  non- 
payment of  the  purchase  money,  it  was  held  erroneous  to  render  a 
decree  against  minor  heirs  for  rents  and  profits  of  the  land  for  the 
time  they,  through  their  guardian,  with  the  other  heirs  of  a  deceased 
holder  of  such  contract,  occupied  the  same  after  the  forfeiture.  They 
should  not  be  made  to  sutler  for  their  guardian's  trespasses  or  wrong- 
ful acts  in  respect  to  the  land.  Cunningham  et  al.  v.  Illinois  Central 
Railroad  Co.  et  al.  178. 
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HEIRS. 

Liability  on  ancestor's  contracts. 

1.  A  decree  on  bill  for  specific  performance  against  the  heir  at 
law  of  the  vendor,  who  is  a  minor,  which  requires  a  conveyance  to  be 
made  within  a  certain  time,  and,  on  default  thereof,  that  the  heir  pa}r 
the  purchase  money  back,  with  interest,  where  the  proof  fails  to  show 
that  any  property  of  the  deceased  vendor  had  been  received  or  come 
to  such  heir,  will  be  erroneous  so  far  as  it  requires  the  heir  to  pay 
money.  The  heir  is  not  personally  liable  on  his  ancestor's  contracts, 
except  to  the  extent  of  the  assets  coming  to  him  from  the  estate  of 
the  latter.    Forman  v.  Stickney  et  al.  575. 

HIGHWAYS. 
Changing  grade  of  streets. 

1.  Liability  of  municipal  corporation.  If  a  city,  in  exercising  its 
power  of  changing  the  grade  of  its  streets,  fails  to  exercise  prudence 
and  skill,  it  will  be  liable  for  all  damages  that  result  from  such  action. 
City  of  Bloomington  v.  Brokaw  et  al.  194. 

2.  If  a  city,  in  fixing  the  grade  of  a  street,  or  in  afterwards  chang- 
ing it,  flows  water  upon  a  lot,  that  it  did  not  naturally  carry  off,  the 
city  will  be  held  liable  therefor.     Ibid.  194. 

Condemning  land  for  highway. 

3.  Compensation  not  to  be  made  in  benefits.  See  EMINENT  DO- 
MAIN, 1,  2. 

Rights  of  adjacent  lot  owners. 

4.  Liability  of  a  city  for  act  of  railroad  company,  under  its  license, 
in  filling  up  street  so  as  to  make  access  to  lot  difficult.  See  CORPORA- 
TIONS, 2. 

HOMESTEAD. 

Of  an  adjoining  lot. 

1.  Whether  a  part  of  the  homestead.  Where  the  lot  upon  which  a 
debtor  resides  is  worth  more  than  $1000,  an  adjoining  lot,  though  in 
the  same  inclosure,  will  not  be  exempt  from  levy  and  sale  as  consti- 
tuting a  part  of  the  homestead.     Hay  v.  Baugh  et  al.  500. 

HUSBAND  AND  WIFE. 

Wife's  right  to  sue  the  husband. 

1.  At  laio.  A  married  woman  can  not  maintain  an  action  at  law 
against  her  husband  in  any  case,  except  for  the  purpose  of  enabling 
her  to  recover  and  enjoy  her  separate  property.  Chestnut  v.  Chestnut, 
346. 

Separate  maintenance  of  the  wife. 

2.  Since  the  repeal  of  the  act  of  March  5,  1867,  a  married  woman 
who,  without  fault  on  her  part,  lives  separate  from  her  husband,  can 
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HUSBAND  AND  WIFE. 
(Separate  maintenance  of  the  wipe.    Continued. 
not  maintain  a  bill  against  him  for  a  reasonable  support  and  main- 
tenance.   Trotter  et  al.  v.  Trotter,  510. 

3.  At  common  law,  where  a  separate  maintenance  is  granted  to  the 
wife,  it  is  always  incidental  to  some  other  relief,  as  in  the  case  of  di- 
vorce, or  suppliccwit  for  security  of  the  peace  against  the  husband. 
Ibid.  510. 

FURNISHING:   WIFE   WITH  NECESSARIES. 

4.  Remedy  for  support  of  wife  when  deserted.  At  common  law,  when 
the  husband  deserts  his  wife,  and  refuses  to  supply  her  with  necessa- 
ries according  to  her  rank  and  condition,  the  proper  remedy  is  by  an 
action  at  law  by  the  person  supplying  her  with  such  necessaries. 
Ibid.  510. 

IMPRISONMENT 

AS  A  PUNISHMENT  FOR  CONTEMPT. 

Power  of  justice  of  the  peace.     See  CONTEMPT,  1. 
INJUNCTIONS. 

TO  RESTRAIN  THE  COLLECTION  OF  A  TAX. 

1.  It  is  well  settled  in  this  State,  that  a  court  of  equity  has  the 
power  to  restrain  the  collection  of  taxes,  where  fraud  has  occurred, 
or  where  the  assessment  or  levy  has  been  made  without  legal  author- 
ity.    First  National  Bank  of  Shawneetown  v.  Cook  et  al.  622. 

2.  A  court  of  equity  has  jurisdiction  to  restrain  the  collection  of 
taxes  where  they  have  been  levied  without  any  authority  of  law,  or 
where  they  have  been  assessed  upon  property  not  subject  to  taxation. 
If  back  taxes  are  extended  upon  the  assessment  of  the  current  year, 
they  will  be  without  warrant  of  law,  and  their  collection  ma}^  be  en- 
joined in  equitjr.  Town  of  Lebanon  et  al.  v.  Ohio  and  Miss.  Railway 
Co.  539. 

3.  To  restrain  improper  disposition  of  municipal  bonds.  See  MU- 
NICIPAL SUBSCRIPTION  AND  BONDS,  13. 

4.  To  prevent  lands  dedicated  for  one  purpose  from  being  diverted  to 
other  uses.     See  DEDICATION,  4. 

Damages  on  dissolution. 

5.  When  recoverable.  Where  an  injunction  enjoining  a  city  from 
the  collection  of  taxes  to  pay  interest  on  its  bonds,  is  dissolved,  the 
city  will  be  entitled  to  reasonable  damages  in  defending  the  suit;  and 
the  fact  that  one  of  its  attornej-s  was  personally  interested  in  some  of 
the  bonds,  will  not  deprive  the  city  of  its  right  to  damages  for  the 
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INJUNCTIONS.     Damages  on  dissolution.     Continued. 

wrongful  issue  of  the  injunction.    Mason  et  al.  v.  City  of  Shaumeetown, 
533. 

6.  Preserving  the  evidence.  Where  damages  are  assessed  upon  the 
dissolution  of  an  injunction,  and  the  evidence  upon  which  the  award 
is  made  is  not  preserved  in  the  record,  the  decree,  so  far  as  the  dam- 
ages  are  concerned,  will  be  reversed.     Palmer  v.  Gardiner  et  al.  143. 

INSOLVENCY. 
Evidence  thereof.    See  EVIDENCE,  21. 

INSTRUCTIONS. 

OP  THEIll  REQUISITES. 

1.  Should  be  based  upon  evidence.  It  is  erroneous  to  give  an  instruc. 
tion  based  upon  a  state  of  fact,  where  there  is  no  evidence  in  the  case 
tending  to  prove  the  same.    Andreas  et  al.  v.  Ketcham,  377. 

2.  In  a  suit  by  a  brakeman  to  recover  damages  for  a  personal  in- 
jury, sustained  while  in  the  discharge  of  his  duty  as  a  servant,  in 
consequence  of  a  defective  ladder  on  a  freight  car,  the  court  refused 
to  instruct  the  jury,  for  the  company,  that  it  was  the  duty  of  the  plain- 
tiff to  have  noticed  any  visible  defect  in  the  ladder,  and  to  have  re- 
ported it  to  the  company;  and  if  there  was  a  visible  defect  in  the  lad- 
der, and  the  plaintiff  failed  to  report  it  to  the  company,  he  could  not 
recover  on  account  of  such  defect.  The  evidence  failed  to  show  that 
the  defect  was  visible,  or  that  the  plaintiff  ever  saw  the  car  before 
the  day  of  the  accident:  Held,  that  there  was  no  error  in  the  refusal, 
as  there  was  no  evidence  to  justif}^  giving  the  same.  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Ingraham,  309. 

3.  On  the  trial  of  an  action  for  malicious  prosecution,  the  court 
instructed  the  jury  that  they  had  a  right  to  take  into  consideration, 
on  the  question  of  damages,  if  the}-  found  for  the  plaintiff,  the  money 
paid  by  the  plaintiff,  if  any,  for  attorney's  fees  in  defending  the 
criminal  prosecution.  There  was  no  evidence  of  the  payment  of  any 
money  for  such  purpose:  Held,  that,  while  the  court  might  not  re- 
verse for  this  error  alone,  the  instruction  ought  not  to  have  been  given, 
as  its  tendency  was  to  mislead.     Murphy  v.  Larson,  172. 

4.  The  court  should  refuse  an  instruction  where  there  is  no  evi- 
dence to  which  it  is  applicable.  Where  the  defense  of  usury  is  set  up, 
and  there  is  no  evidence  that  the  interest  received  beyond  ten  per 
cent  was  in  the  nature  of  a  penalty,  an  instruction  based  upon  that 
view  of  the  case,  should  be  refused.    Reinbach  v.  CraUree  et  al.  182. 

5.  If  an  instruction  is  a  correct  expression  of  the  law  upon  a  state 
of  fact  proved,  or  which  the  evidence  tends  to  prove,  it  is  sufficient, 
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INSTRUCTIONS.     Of  their  requisites.     Continued. 

and  it  is  not  necessary  to  state  exceptions  which  would  be  proper 
under  a  state  of  facts  of  which  there  is  no  evidence.  Reinback  v. 
Crabtree  et  al.  182. 

6.  In  an  action  for  an  assault  and  battery,  it  is  no  error  to  refuse 
to  instruct  the  jury  not  to  assess  exemplary  damages,  if  the  assault 
was  made  with  considerable  provocation  and  without  malice,  where 
there  is  no  proof  tending-  to  show  any  provocation.    Drohn  v.  Brewer, 

280. 

7.  Giving  a  single  fact  undue  prominence.  It  is  not  error  to  refuse 
an  instruction  which  singles  out  one  fact  in  the  case  and  brings  it 
prominently  before  the  jury,  or  has  no  direct  bearing  on  the  real  facts 
of  the  case.     Ibid.  280. 

8.  Should  refer  to  the  evidence  for  the  facts.  It  would  be  clearly 
erroneous  to  instruct  the  jury  in  such  a  manner  that  they  would  be 
at  liberty  to  believe  certain  facts,  important  to  a  proper  decision  of 
the  cause,  from  any  source  other  than  the  evidence.  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Ingraham,  309. 

9.  But  where  a  jury  are  instructed,  if  certain  facts  are  true,  pro- 
vided  t\\ej  further  believe,  from  the  evidence,  certain  other  facts  exist, 
they  should  find,  etc.,  a  jury  of  ordinary  intelligence  will  understand 
that  they  must  believe  the  facts  first  enumerated  from  the  evidence, 
as  well  as  those  last  mentioned.     Ibid.  809. 

10.  Destroying  effect  of  evidence.  Where  an  insurance  company 
rebuilds  a  part  of  a  house  destroyed  by  fire,  which  it  had  insured, 
and  the  owner  sues  for  defects,  and  introduces  proof  tending  to  show 
many  defects,  and  the  company  proves  that  the  owner,  who  was  a 
carpenter,  Avas  requested  to  see  that  the  house  was  properly  rebuilt,  and 
to  make  such  suggestions  as  he  might  see  fit ;  that  he  was  present  once 
or  twice  as  the  work  progressed,  and  made  no  complaint,  and,  when 
he  accepted  the  same,  pointed  out  no  objections:  Held,  that  the  lat- 
ter proof  tended  to  show  there  were  no  defects,  and  that  an  instruc- 
tion, that  it  was  not  the  duty  of  the  plaintiff  to  superintend  the  repairs, 
nor  make  any  suggestions,  was  erroneous,  as  leading  the  jury  to  dis- 
card the  plaintiff's  conduct  as  not  having  any  bearing  on  the  question 
in  issue.    St.  Paul  Fire  and  Marine  Ins.  Co.  v.  Johnson,  598. 

11.  Assuming  facts.  An  instruction  which  assumes  the  existence 
of  material  facts  in  dispute  in  a  criminal  case,  is  calculated  to  mis- 
lead the  jury,  and  is  erroneous.     Roach  et  al.  v.  The  People,  25. 

12.  In  a  criminal  case,  how  to  find,  should  be  dependent  on  a  state  of 
fact,  to  be  proved  beyond  reasonable  doubt.  The  direction  at  the  end  of 
an  instruction  in  a  criminal  case,  to  convict,  should  be  made  ex- 
pressly dependent  upon  a  given  state  of  fact,  established  beyond  a 
reasonable  doubt  by  the  evidence.     Where  an  instruction  concludes, 
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INSTRUCTIONS.     Op  their  requisites.     Continued. 

"  and  the  jury  will  find  the  defendants  guilty,"  it  will  be  calculated 
to  mislead,  and  will  be  erroneous.     Roach  et  al.  v.  The  People,  25. 

13.  When  correct  as  a  series.  It  is  the  duty  of  the  jury  to  consider 
all  the  instructions  together,  and  when  this  court  can  see  that  an 
instruction  in  the  series,  although  not  stating  the  law  correctly,  is 
qualified  by  others,  so  that  the  jury  were  not  likely  to  have  been  mis- 
led,  the  error  will  be  obviated.  Toledo,  Wabash  and  Western  Railway 
Co.  v.  Ingraham,  309. 

14.  Need  not  be  repeated.  Where  refused  instructions  in  a  criminal 
case,  so  far  as  they  contained  correct  principles  of  law,  were  substan- 
tially embraced  in  those  which  were  given,  it  was  held  no  error,  as 
the  court  was  not  bound  to  repeat  the  instructions.  Allen  v.  The  People, 
484. 

INSURANCE. 

Recital  of  payment  in  policy. 

1.  Estoppel.  An  insurance  company,  on  grounds  of  public  policy, 
will  be  estopped  to  prove,  in  avoidance  of  their  contract  of  insurance, 
that  the  premium  acknowledged  in  the  policy  to  have  been  paid,  was 
not,  in  fact,  paid.  Teutonia  Life  Ins.  Co.  v.  Anderson,  384;  Same'Y. 
Mueller  et  al.  22. 

Forfeiture  for  non-payment  of  premium. 

2.  Waiver.  Where  an  association  insured  the  life  of  one  of  its 
members  under  an  agreement  witli  an  insurance  company  that  the 
association  would  be  responsible  for  the  payment  of  the  premiums 
quarterly  on  all  policies,  the  same  to  be  paid  out  of  weekly  dues 
from  its  members,  it  was  held,  that  a  failure  on  the  part  of  the  assured 
to  pay  his  weekly  dues  would  authorize  the  association,  at  the  end 
of  a  quarter,  to  have  the  policy  cancelled,  and  that  the  company,  on 
the  non-payment  of  any  quarterly  premium,  had  the  right  to  declare 
a  forfeiture  under  the  contract,  but  if  it  failed  to  do  so,  it  would  be 
presumed  that  it  chose  to  carry  the  risk  on  the  responsibility  of  the 
association  to  pay,  and  that  upon  the  death  of  the  assured,  the  lia- 
bility of  the  insurance  company  became  fixed,  and  it  could,  by  no 
subsequent  act,  avoid  the  policy.  Teutonia  Life  Ins.  Co.  v.  Anderson, 
384. 

Failure  of  assured  to  pay  party  insuring. 

3.  Where  an  association  or  bund  procured  a  policy  of  insurance 
on  the  life  of  one  of  its  members,  the  premium  to  be  paid  quarterly 
in  advance,  and  made  all  the  payments  due  up  to  the  death  of  the 
assured,  it  was  held,  that  the  fact  that  the  assured  was  in  arrears  in 
the  payment  of  his  weekly  dues  to  the  bund,  by  which  ijt  was  to  be 
reimbursed,  presented  no  ground  of  defense  xo  a  suit  on  the  policy. 
Teutonia  Life  Ins.  Co.  v.  Mueller  et  al.  22. 
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When  payment  op  premium  not  material. 

4.  Where  an  insurance  company  insuring  a  person's  life  by  con- 
tract, looks  alone  to  an  association  of  which  the  assured  was  a  mem- 
ber for  the  payment  of  premiums,  it  makes  no  difference  whether  the 
premiums  falling  due  before  the  person's  death  were  paid  or  not. 
Teutonia  Life  Ins.  Co.  v.  Mueller  et  al.  22. 

Rebuilding  house — rent. 

5.  Where  an  insurance  company  undertakes,  under  the  terms  of 
the  policy,  to  repair  a  house  which  has  been  injured  by  fire,  there 
will  be  no  liability  on  the  part  of  the  company  to  pay  rent  to  the 
assured  during  the  time  occupied  in  making  the  repairs,  until,  at 
least,  after  a  reasonable  length  of  time  has  elapsed  for  that  purpose. 
St.  Paul  Fire  and  Marine  Ins.  Co.  v.  Johnson,  598. 

Property  the  subject  of  litigation. 

6.  Evidence  in  respect  thereto.  In  a  suit  upon  a  policy  of  insurance 
of  distillery  property,  where  the  application,  which  was  made  a  part 
of  the  policy,  contained  a  statement  that  the  property  had  not  been  a 
subject  of  litigation  since  in  present  hands,  the  defendant,  in  cross- 
examining  the  plaintiff,  asked  the  following  questions:  "State  if  you 
were  present  just  previous  to  obtaining  this  insurance,  when  Crosby 
was  attached  for  contempt  of  court  in  running  this  distillery  ?"  "About 
how  many  times,  in  your  knowledge,  has  this  distillery  been  seized 
by  the  government?"  which  the  court  refused  to  allow:  Held,  no 
error,  as  the  answers  could  not  tend  to  show  that  the  property  had 
been  in  litigation  since  owned  by  the  plaintiff,  and  the  questions  were 
not  a  proper  cross-examination.    Andes  Ins.  Co<  v.  Shipman,  189. 

Keeping  a  watchman. 

7.  Where  permission  was  granted  for  closing  distillery  property, 
which  was  insured,  for  repairs,  on  condition  a  watchman  should  be 
kept  on  the  premises,  it  was  held,  that  it  was  of  no  consequence  what 
particular  part  of  the  premises  the  watchman  occupied.  If  he  wras 
about  the  premises  in  the  discharge  of  his  duty,  even  though  occupy- 
ing an  office  not  insured,  it  was  a  substantial  compliance  with  the 
contract.     Ibid.  189. 

Condition  not  expected  to  be  performed. 

8.  Keeping  record  of  watchman's  performance  of  duty.  Where  an 
application  for  insurance  contained  a  clause  requiring  a  record  to  be 
kept  of  a  watchman's  performance  of  duty,  which  w:as  prepared  by 
the  agents  of  the  company  insuring,  and  was  signed  b}r  the  assured 
without  knowing  its  contents,  on  the  assurance  it  was  all  right,  and 
it  appeared  that  such  record  could  not  be  kept  without  a  watch-clock, 
and  that  none  was  kept  on  the  premises,  and  this  fact  was  well  known 
to  the  company's  agents  who  made  the  contract,  it  was  held,  that,  as 
the  agents  knew  no  such  record  could  be  kept  when  they  made  the 
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contract,  the  company  could  not  shield  itself  from  the  payment  of  a 
loss  on  the  ground  that  no  such  record  was  kept.  Andes  Ins.  Co.  v. 
Shipman,  189. 

INTEREST. 
Whether  recoverable. 

1.  In  suit  against  an  attorney.  Where  an  attorney,  collecting 
money  belonging-  to  his  client,  converts  the  same  to  his  own  use,  or 
is  guilty  of  unreasonable  delay  in  paying  it  over,  he  will  be  properly 
chargeable  with  interest.     Chapman  v.  Burt,  337. 

2.  On  an  usurious  contract.    See  USURY,  5,  6. 

Instruction  as  to  interest. 

3.  Construed.  An  instruction  that  the  jury  should  allow  the  plain, 
tiff  the  amount  of  the  note  sued  on,  and  the  interest  thereon,  and 
should  then  deduct  all  such  credits,  payments  and  matters  of  set-off 
as  were  shown,  does  not  state  any  rule  for  the  computation  of  inter- 
est, and  can  not  be  reasonably  construed  as  not  allowing  payments  at 
the  date  they  were  made.     Wickenkamp  v.  Wickenkamp,  92. 

INTERPLEADER.     See  CHANCERY,  5,  6,  7. 

INTOXICATING  LIQUORS. 

Civil  action  in  behalf  of  the  wife. 

1.  Grounds  of  action  for  selling  or  giving  away.  The  act  of  1872, 
in  relation  to  intoxicating  liquors,  gives  a  right  of  action  to  the  wife 
for  three  separate  descriptions  of  injury  caused  by  the  selling  or  giv- 
ing away  of  intoxicating  liquors  to  her  husband:  injury  in  person, 
or  property,  or  means  of  support.     Hackett  et  al.  v.  Smelsley,  109. 

LOSS  OF  MEANS  OF  SUPPORT. 

2.  By  the  wife.  The  husband  being  under  a  legal  obligation  to 
support  his  wife,  whether  she  has  means  of  her  own  or  not,  or  whether 
she  is  able  to  earn  a  livelihood  b}-  her  own  means  or  labor,  it  can  not 
be  said  that  the  reduction  of  his  estate  to  insolvency,  or  impairing  his 
ability  to  provide  the  support,  by  means  of  selling  him  intoxicating 
liquors,  does  not  injure  her  in  her  means  of  support.     Ibid.  109. 

3.  A  wife's  right  of  support  is  not  limited  to  the  bare  necessaries 
of  life,  but  embraces  comforts  suitable  to  her  situation  and  her  hus- 
band's condition  in  life;  and  the  fact  that  she  has  independent  means 
of  her  own,  or  is  ablebodied  and  cau  earn  a  livelihood,  will  not  defeat 
her  right  of  action  against  a  person  who  sells  intoxicating  liquors  to 
her  husband,  which  causes  or  contributes  to  produce  his  death,  and 
thus  deprive  her  of  her  legal  supporter.     Ibid.  109. 

4.  Under  the  act  of  1872,  the  widow  of  a  deceased  party  may  main- 
tain an  action  to  recover  damages  for  an  injury  to  her  means  of  sup- 
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port,  growing  out  of*  the  death  of  her  husband,  when  caused  by  the 
sale  of  intoxicating  liquor  to  him,  and  the  drinking  of  the  same  by 
him.  The  statute  does  not  require  that  she  should  be  a  wife  at  the 
ttme  of  suing,  but  only  at  the  time  of  the  wrongful  act,  and  her  hus- 
band's deatli  is  a  permanent  injury  to  her  means  of  support.  Hackett 
et  al.  v.  Smelsley,  109. 

5.  In  a  suit  by  a  wife  against  one  for  injury  to  her  means  of  sup- 
port, by  selling  liquor  to  her  husband,  it  appeared  that  the  latter  had 
done  work  for  the  defendant  amounting  to  $145.50,  and  that,  upon  a 
settlement,  but  a  small  sum  was  found  due;  and  that  the  husband 
was  an  habitual  drunkard,  and  frequently  got  liquor  of  the  defendant, 
which  contributed  to  his  dissipation,  idleness  and  waste  of  time,  and 
that  the  wife  was  compelled  to  mortgage  her  property  to  pa}'  taxes, 
doctor  bills,  and  for  the  support  of  the  family:  Held,  that  it  was  but 
a  fair  inference  that  the  sale  of  liquor  by  the  defendant  to  the  hus- 
band produced  injury  to  the  means  of  support  of  his  family,  and  that 
the  jury  were  warranted  in  so  finding.     Horn  v.  Smith,  381. 

6.  It  is  not  required  that  the  evidence  shall  be  clear,  positive  and 
specific  as  to  the  time,  place,  manner,  and  each  item  of  loss,  to  author- 
ize  the  jury  to  find  injury  to  the  support  of  the  family,  but  that  fact 
may  be  proved,  like  any  other,  by  circumstances.     Ibid.  381. 

Presence  and  knowledge  of  the  wife. 

7.  Effect  upon  the  question  of  damages,  and  the  right  of  action. 
Where  the  proof  shows,  or  tends  to  show,  in  a  suit  by  a  wife  to 
recover  damages  for  an  injury  to  her  means  of  support,  caused  by  the 
selling  of  liquor  to  her  husband,  that  she  attended  various  places 
where  liquor  was  sold,  with  her  husband,  and  that  he,  at  such  places, 
drank  intoxicating  liquor  with  his  wife,  and  witli  her  approval  and 
consent,  which  may  have  contributed  to  the  injury  complained  of,  it 
was  held,  error  to  instruct  the  jury  that,  if  the  husband  drank  liquor 
at  other  places  than  the  defendants'  saloons,  such  fact  should  not  be 
considered  in  reduction  or  mitigation  of  damages.  Hackett  et  al.  v. 
Smelsley,  109. 

8.  The  fact  that  the  wife  accompanied  her  husband  to  various 
places  and  gatherings,  and  drank  liquors  with  him,  and  that  the  hus- 
band kept  liquors  in  his  house,  and  drank  the  same  at  home,  with 
the  wife's  knowledge  and  approval,  and  that  all  of  such  drinking,  on 
the  part  of  the  husband,  was  with  her  knowledge  and  consent,  is 
proper  to  be  considered  by  the  jury,  on  the  question  of  damages,  in  a 
suit  by  the  wife  to  recover  for  an  injury  caused  to  her  means  of  sup- 
port by  the  sale  of  liquor  to  her  husband,  especially  as  the  statute 
allows  exemplary  damages  in  such  an  action.  But  such  facts  do  not 
constitute  a  bar  to  the  action.     Ibid.  109. 
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Presence  and  knowledge  of  the  wife.     Continued. 

9.  In  a  suit  by  a  wife  to  recover  for  an  injury  in  her  means  of 
support,  by  the  sale  of  liquor  to  her  husband,  and  thereby  causing 
his  intoxicatiou,  where  the  defendants  introduced  evidence  showing 
that  she,  during  the  period  complained  of,  had  accompanied  her  hus- 
band to  various  places  and  gatherings,  where  she  drank  with  him,  as 
bearing  on  the  question  of  damages,  it  was  held,  proper  to  prove  by 
the  wife,  in  rebuttal,  that  her  husband  compelled  her  to  attend  at 
such  times  and  places  with  him,  and  the  circumstances,  as  explana- 
tory of  her  conduct.     Hackett  et  al.  v.  Smelsley,  109. 

10.  Where  a  wife  knows  the  fact  that  her  husband  has  purchased 
a  jug  of  whisky,  and  is  drinking  immoderately,  and  has  it  in  her 
power  to  prevent  him  from  drinking  iu  such  quantity  as  to  injure 
him,  by  breaking  the  jug,  or  pouring  out  its  contents,  and  is  not  pre- 
vented from  doing  so  through  fear,  but  permits  him  to  use  it  in  great 
excess,  from  which  death  ensues,  she  must  be  considered  as  a  willing 
part}-  to  his  conduct,  and  instrumental  in  bringing  the  loss  upon 
herself.     Beget  v.  Bell,  593. 

Sale  by  other  persons  and  at  other  places. 

11.  As  contributing  to  the  intoxication.  Under  the  peculiar  pro- 
visions of  the  statute  giving  an  action  to  the  person  injured,  severally 
or  jointly,  against  any  person  or  persons  who  shall,  by  selling  or 
giving  away  intoxicating  liquors,  cause  intoxication,  in  whole  or  in 
part,  it  will  not  avail  a  defendant,  when  sued  for  such  selling,  to 
show  that  others  sold  the  party  liquor  that  may  have  contributed  to 
his  intoxication.    Hackett  et  al.  v.  Smelsley,  109. 

12.  In  a  suit  by  a  widow  to  recover  damages  for  the  sale  of  intoxi- 
cating liquor  to  her  husband,  and  thereby  depriving  her  of  means  of 
support,  and  causing  his  death,  the  defendants  asked  the  court  to 
instruct  the  jury  that  if  they  believed,  from  the  evidence,  that  the 
husband,  prior  to  his  death,  and  during  the  time  complained  of 
drank  intoxicating  liquors  at  beer-gardens,  halls  and  picnics,  and  at 
his  own  house,  as  well  as  in  the  places  of  business  of  the  defendants, 
the  jury  might  take  the  fact  of  such  drinking  into  consideration  in 
determining  the  extent  to  which  the  drinking  by  the  husband  in  the 
places  of  business  of  the  defendants  contributed  to  the  alleged  dimi- 
nution of  the  plaintiff's  means  of  support:  Held,  no  error  to  refuse 
the  same.  Had  it  been  limited  to  drinking  by  the  deceased  husband 
at  his  own  house,  or  to  drinking  with  the  plaintiff's  knowledge  and 
approval,  it  might  have  been  proper.     Ibid.  109. 

Owners  of  buildings. 

13.  Of  their  liability,  and  the  measure  thereof.  The  person  or  per- 
sons owning,  renting,  leasing  or  permitting  the  occupation  of  any 
building  or  premises,  and  having  knowledge  that  intoxicating  liquors 


700  INDEX. 


INTOXICATING  LIQUORS.     Owners  of  buildings.     Continued. 

are  to  be  sold  therein,  or  who,  having  leased  the  same  for  other  pur- 
poses, shall  knowingly  permit  therein  the  sale  of  any  intoxicating 
liquors,  that  causes,  in  whole  or  in  part,  the  intoxication  of  any  per- 
son, are  made,  by  the  statute,  severally  or  jointly  liable  with  the 
person  or  persons  selling  or  giving  such  liquors,  for  all  damages 
sustained  in  consequence  of  such  intoxication,  and  for  exemplary 
damages.  In  this  respect,  there  is  no  distinction  made  between  the 
seller  and  the  owner  of  the  building;  and  the  owner  of  the  building 
is  liable  for  both  actual  and  exemplary  damages,  whether  sued  alone 
or  jointly  with  the  person  selling.    Hackett  et  at  v.  Smelsley,  109. 

Exemplary  damages. 

14.  In  a  suit  by  a  wife  to  recover  for  an  injury  to  her  means  of 
support,  caused  by  selling  intoxicating  liquor  to  her  husband,  if  it 
appears  that,  in  consequence  of  such  wrongful  act,  she  has  sustained 
actual  and  real  damages  to  her  means  of  support,  the  jury  may,  in 
addition  to  the  actual  damages  shown,  give  exemplary  or  vindictive 
damages,  but  the  jury  are  not  bound  to  award  the  latter  kind  of  dam- 
ages.    Ibid.  109. 

15.  Under  the  statute,  the  right  of  a  wife  to  recover  exemplary 
damages  for  injury  to  her  means  of  support,  by  the  sale  of  intoxi- 
cating liquor  to  her  husband,  is  not  limited  to  a  case  of  furnishing 
him  liquor  after  notice  not  to  do  so,  or  to  the  case  of  preventing  one 
endeavoring  to  reform  from  habits  of  intemperance  from  doing  so, 
by  tempting  or  inducing  him  to  drink  intoxicating  liquors.  Ibid. 
109. 

16.  In  a  suit  by  a  wife  against  a  grocery  keeper,  to  recover  dam- 
ages for  selling  liquor  to  her  husband,  who  was  in  the  habit  of  get- 
ting intoxicated,  it  appeared  that  the  wife  had  notified  the  defendant 
not  to  sell  liquor  to  her  husband,  and  that  she  sent  $50  by  her  hus- 
band to  buy  a  horse,  and  that  the  defendant,  in  disregard  of  such  notice, 
sold  him  liquor  upon  which  he  became  intoxicated,  and  that  he  was 
arrested  and  put  in  the  calaboose,  and  that  when  he  got  out  he  had 
spent  about  $29.  The  jury  gave  a  verdict  of  $200  against  defendant, 
upon  which  judgment  was  rendered:  Held,  that  actual  damages 
being  shown  to  the  extent  of  $29,  the  jury  had  the  right  to  give 
exemplary  damages,  as  the  sale  to  the  husband  after  notice  was  with- 
out excuse  or  palliation,  and  therefore  the  damages  were  not  excess- 
ive.    McEvoy  v.  Humphrey,  388. 

Sale  to  a  minor. 

17.  Of  the  scienter.  Upon  indictment  for  selling  intoxicating  liquor 
to  a  minor,  without  authority  from  his  parents  or  guardian,  it  does 
not  matter  that  the  defendant  did  not  know  that  such  person  was  a 
minor.  He  is  bound  to  know  whether  such  person  is  a  minor  or  not. 
Farmer  v.  The  People,  322. 
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18.  In  a  prosecution  under  an  ordinance  for  selling  intoxicating 
liquors  to  minors  without  any  written  order  from  their  parents,  etc., 
it  is  sufficient,  to  sustain  a  conviction,  to  show  that  the  article  sold 
was  intoxicating,  if  taken  in  sufficient  quantity.  It  matters  not 
whether  the  vendor  knew  such  fact  or  not.  Byars  v.  City  of  Mt. 
Vernon,  467. 

Action  by  personal  representative. 

19.  Will,  not  lie  to  recover  for  the  death  of  a  person  mused  by  intoxica- 
tion.  See  DEATH  PROM  WRONGFUL  ACT  OR  NEGLIGENCE,  2. 

JUDICIAL  NOTICE.     See  EVIDENCE,  7,  8. 

JUDICIAL  SALES.     See  SALES,  5  to  13. 

JURISDICTION. 

Of  the  county  court. 

1.  Contested  election  of  mayor.  The  county  court  has  no  jurisdic- 
tion of  a  proceeding  to  contest  the  election  of  one  as  mayor  of  a  city 
incorporated  under  a  special  charter.     Brush  v.  Lemma,  496. 

2.  Statute  construed.  Where  a  statute  provided  that  county  courts 
should  have  jurisdiction  to  hear  and  determine  contests  of  election 
of  all  other  county,  township  and  precinct  officers,  "and  all  other 
officers  for  the  contesting  of  whose  election  no  provision  is  made,"  it 
was  held,  that  it  did  not  refer  to  the  mayor  of  an  incorporated  city,  as 
that  is  an  officer  not  of  the  same  class.     Ibid.  496. 

In  matters  op  naturalization. 

3.  What  courts  have  jurisdiction.  See  NATURALIZATION,  4,  5, 
6,7. 

In  respect  to  the  action  of  replevin. 

4.  Obligors  in  replevin  estopped  to  deny  the  jurisdiction  of  the  court. 
See  REPLEVIN,  4. 

JURY. 

Grand  jury. 

1.  By  whom  to  be  sworn.  As  the  [statute  does  not  require  that  the 
clerk  of  the  court,  or  designate  what  officer,  shall  swear  the  grand 
jury,  any  officer  authorized  by  law  to  administer  oaths  generally,  may, 
under  the  direction  of  the  court,  administer  the  prescribed  oath  to 
them.    Allen  v.  The  People,  484. 

2.  Presumption  that  they  were  properly  sworn.  Every  presumption 
is  in  favor  of  the  correctness  of  the  action  of  the  circuit  court  in  the 
swearing  of  a  grand  jury ;  therefore,  an  affidavit  in  support  of  a  mot  ion 
to  quash  an  indictment,  on  the  ground  that  the  grand  jury  were  not 
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sworn  \>y  one  authorized  to  swear  them,  which  stated  that  they  were 
sworn  by  one  A  B,  who  was  neither  the  clerk  of  the  court,  nor  deputy 
clerk,  was  held  insufficient,  in  not  showing  that  such  person  had  no 
authority  to  administer  oaths  generally.    Alien  v.  The  People,  484. 

LACHES.    See  LIMITATIONS,  8. 

LANDLORD  AND  TENANT. 
Right  to  declare  term  ended  and  rent  due. 

1.  On  failure  of  tenant  to  perform  covenants.  Where  it  was  pro- 
vided in  a  written  lease  that  the  tenant  should  not  remove  or  suffer  to 
be  removed  any  of  the  grain  raised,  or  sell  it,  until  all  the  rent  was 
paid,  to  keep  the  fences  and  buildings  in  repair,  to  cut  all  the  weeds 
and  briers  from  the  hedges,  ditches  and  fence  rows  in  the  summer, 
etc.,  and  also,  that  if  the  tenant  failed  to  keep  any  of  the  covenants  in 
the  lease,  the  landlord  should  have  the  right  to  take  possession  and 
declare  the  rent  due,  it  was  held,  that  the  fact  of  there  being  twenty, 
six  acres  of  corn  missing,  a  neglect  to  cut  down  the  weeds,  and  for 
injuries  to  the  fences  and  buildings,  the  landlord  had  a  clear  right  to 
declare  the  rent  due  before  the  day  fixed  in  the  lease.  Prettyman  v. 
Hartly,  265. 
Exchange  of  lands. 

2.  Where  a  tenant  went  into  possession  of  lands  under  a  written  lease, 
and  afterwards  exchanged  a  part  of  the  land  with  another  tenant  of 
the  landlord  and  with  the  consent  of  the  latter,  but  was  to  pay  a  differ- 
ent rent,  it  was  held,  that  the  land  taken  in  exchange  was  subject  to 
the  same  terms  as  those  of  the  written  lease,  except  as  to  the  rent  to 
be  paid.     Ibid.  265. 

One  entering  under  a  tenant. 

3.  Of  his  rights  as  against  the  landlord.  If  a  tenant  underlets  or 
puts  another  in  possession  of  the  demised  premises,  he  will  confer 
no  better  or  higher  rights  than  he  himself  holds,  and  the  person 
entering  under  him  will  be  liable  to  be  dispossessed  by  the  landlord 
by  forcible  detainer  the  same  as  the  first  tenant,  had  he  remained  in 
possession.     Cox  v.  Cunningham,  545. 

Attornment  by  the  tenant. 

4.  What  will  amount  to  an  attornment.  Where  a  tenant  went  into 
possession  under  a  lease,  and  another  person  brought  ejectment  to  try 
the  title,  and  claimed  to  be  the  owner,  and  entitled  to  the  rents,  a 
mere  promise  to  pay  rents  to  the  latter  person,  which  is  not  accepted, 
without  agreeing  to  hold  under  such  claimant,  and  without  any  agree- 
ment on  the  part  of  the  claimant  that  he  may  hold  the  premises  until 
the  title  was  settled,  or  any  contract  to  pay  future  rents,  will  not  be 
sufficient  to  show  an  attornment.     Ibid.  545. 
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LANDLORD  AND  TENANT. 
Attornment  by  the  tenant.     Continued. 

5.  Where  a  tenant  of  one  person  is  in  possession,  to  create  the  re- 
lation of  landlord  and  tenant  between  him  and  another  person,  the 
evidence  must  be  reasonably  satisfactory,  and  it  will  not  be  inferred 
from  slight  circumstances.     Cox  v.  Cunningham,  545. 

6.  Effect  of  attornment  by  tenant  to  another,  on  landlord' 8r  ights.  If 
a  tenant  attorns  to,  or  receives  a  lease  from,  a  third  party,  it  will  in 
nowise  affect  the  landlord's  rights,  or  deprive  him  of  any  of  his  rem- 
edies.    Ibid.  545. 

7.  Remedy  of  landlord.  See  FORCIBLE  ENTRY  AND  DETAIN- 
ER, 6. 

LAW  AND  FACT. 
Province  of  court  and  jury. 

1.  In  respect  to  evidence.  It  is  the  duty  of  the  court  to  determine 
what  evidence  is  proper  to  go  to  the  jury  upon  the  issues  involved, 
and  to  instruct  them  as  to  the  law;  but  the  jury  are  the  sole  judges 
of  the  weight  to  be  given  to  the  evidence  bearing  upon  the  issues, 
and  their  verdict  must  be  based  upon  the  evidence,  and  not  upon  the 
opinion  of  the  presiding  judge.     Andreas  et  al.  v.  Ketcham,  377. 

2.  In  a  suit  by  an  administratrix  against  a  railroad  company,  to 
recover  for  the  death  of  her  intestate,  who  was  an  engine-driver  of  the 
company  when  killed  by  an  explosion  of  the  boiler  of  his  engine,  the 
court  instructed  the  jury  that,  if  the  deceased  used  due  care  in  run- 
ning the  engine,  and  it  was  no  part  of  his  duty  to  make  a  critical 
examination  to  ascertain  the  condition  of  the  boiler,  the  bursting  of 
the  same  was  prima  facie  evidence  of  negligence,  which  the  company 
was  bound  to  rebut  by  a  preponderance  of  testimony:  Held,  that  the 
instruction  was  erroneous,  as  it  was  a  question  of  fact  whether  the 
accident  arose  from  defects  in  the  engine,  or  was  attributable  to  the 
failure  of  the  deceased  to  discharge  a  duty  enjoined  on  him  as  engi- 
neer; and  that,  in  the  determination  of  these  facts,  the  parties  should 
have  been  placed  before  the  jury  with  no  presumptions  in  favor  of 
either.     Toledo,  Wabash  and  Western  Railway  Co.  v.  Moore,  Admx.  217. 

3.  Where  a  servant  of  a  railroad  company  is  kjlled  in  consequence 
of  negligence  on  the  part  of  other  servants  of  the  same  company,  in 
a  suit  by  his  administratrix,  against  the  company,  it  is  proper  to 
submit  to  the  jury,  as  a  matter  of  fact,  whether  the  deceased  and 
such  other  servants  were  in  the  same  line  of  employment.     Ibid.  217. 

LEVY. 

Remedy  in  respect  to  illegal  levy. 

1.  At  law,  not  in  chancery.     See  CHANCERY,  23,  24. 
Of  an  excessive  levy. 

2.  Remedy  of  the  debtor.     See  CHANCERY,  22. 
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LICENSE. 

OCCUPANCY  BY  MERE  PERMISSION". 

1.  Rights  acquired  thereby.  Where  a  father  permits  his  son  to 
occupy  his  barn  continuously  with  himself  for  a  long  time,  under  no 
contract  or  agreement,  this  will  not  vest  in  the  son  any  right  in  the 
property  or  to  its  possession.  It  amounts  only  to  an  implied  license, 
subject  to  revocation  by  notice  at  any  time.  Dunstedter  v.  Dunstedter, 
580. 

Power  to  license  vehicles. 

2.  Construed.  A  provision  in  a  city  charter  gave  the  power  "to 
license,  tax  and  regulate  and  control  wagons  and  other  vehicles  con- 
veying loads  in  the  city;  to  prescribe  the  width  and  tire  of  the  same, 
the  weight  of  loads  to  be  carried,  and  the  rales  of  carriage:"  Held, 
that,  under  the  rule  of  strict  construction  applicable  to  such  powere, 
the  authority  to  license  was  qualified  by  the  clause  for  prescribing 
rates  of  carriage,  and  was  applicable  only  to  such  vehicles  in  respect 
of  which  it  is  proper  and  customary  with  municipal  authorities  to 
prescribe  rates  of  carriage,  viz:  those  used  by  common  carriers  in  the 
city  for  hire.    Joyce  v.  City  of  East  St.  Louis,  156. 

3.  The  fixing  of  the  rates  of  carriage  hy  hackmen,  draymen,  and 
the  like,  is  an  ordinary  police  regulation  to  protect  the  public  against 
extortion  and  imposition  on  the  part  of  those  engaged  in  the  business 
of  common  carriers  for  hire.  One  using  a  vehicle  not  for  hire,  but 
only  in  the  course  of  his  ordinary  private  business,  does  not  come 
within  the  reason  or  necessity  of  any  such  municipal  regulation. 
Ibid.  156. 

LIENS. 

Landlord's  lien. 

1.  Its  extent.  The  landlord's  lien  extends  over  the  entire  crop 
raised  in  any  year,  for  the  rent  of  such  year.  Therefore,  where  a 
tenant  delivered  the  landlord  his  share  of  the  oats  raised  in  the  year* 
but  made  default  in  paying  the  rent  on  the  premises  planted  in  corn, 
it  was  held,  that  the  landlord  had  a  lien  on  the  remainder  of  the  oats 
for  the  corn  rent.    Prettyman  v.  Unland  et  al.  206. 

2.  Lien  by  agreement  on  crop  for  prior  year's  rent.  Where  a  tenant 
gave  to  his  landlord,  by  his  written  indorsement  on  his  lease  for  the 
year  1872,  a  lien  on  the  crops  to  be  raised  for  that  year,  for  the  rent 
which  he  owed  on  the  same  premises  for  the  preceding  year,  it  was 
held,  that,  as  between  the  landlord  and  tenant,  the  former  had  a  lien 
on  the  crops  grown  in  1872  for  the  unpaid  rent  of  1871,  as  well  as 
for  that  of  1872.     Ibid.  206. 

3.  Liability  of  purchaser  from  tenant — and  herein,  of  notice.  But 
the  lien  in  such  case,  for  1871,  being  only  a  conventional  one,  could 
not  affect  a  purchaser  from  the  tenant  without  notice  of  its  existence, 
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but  that  actual  notice  must  be  shown,  to  affect  him;  and  that  know- 
ledge of  the  tenancy,  that  the  crop  was  raised  on  the  land  in  1S72, 
that  the  rent  of  1871  was  unpaid,  and  that  the  landlord  claimed  the 
entire  crop,  would  not  suffice.     Prettyman  v.  Unland  et  til.  206. 

4.  A  purchaser  of  grain  raised  by  a  tenant,  upon  which  the  land- 
lord has  a  lien  for  rent,  with  knowledge  of  that  fact,  and  that  the  rent 
is  not  fully  paid,  will  be  liable  to  the  landlord  for  the  rent  due,  to 
the  extent  of  the  value  of  the  grain  purchased  by  him.     Ibid.  206. 

5.  In  an  action  by  a  landlord  against  purchasers  of  grain  from  his 
tenant,  upon  which  the  landlord  had  a  lien  for  rent,  where  it  appeared 
that  the  defendants  knew  the  grain  was  raised  on  land  rented  of  the 
plaintiff,  the  latter  asked  the  court  to  instruct  the  jury  "that  the  notice 
of  the  lieu  of  the  plaintiff  upon  the  crops  of  his  tenants  need  not 
necessarity  be  in  writing,"  and  that,  if  they  believed,  "from  the  evi- 
dence, that  the  defendants  knew  that  H  (the  tenant)  rented  from  the 
plaintiff  the  land  whereon  the  grain  in  controversy  was  raised,  and 
neglected  and  failed  to  inquire  into  the  facts  regarding  the  plaintiff's 
lien  thereon,  to  the  extent  that  reasonably  prudent  men  should,  under 
the  circumstances,  do,  then"  they  should  find  for  the  plaintiff,  which 
the  court  refused:  Held,  that  the  instruction  should  have  been  given. 
Ibid.  206. 

6.  Where  a  person  purchased  grain  of  a  tenant,  with  notice  of  the 
landlord's  statutory  lien  for  rent  due,  and  the  landlord  brought  an 
action  against  him,  it  was  contended  that,  as  by  the  statute  the  right 
to  distrain  was  limited  to  six  months  after  termination  of  the  lease, 
and  as  no  such  proceeding  was  commenced  against  the  tenant  within 
that  period,  therefore,  the  landlord  had  lost  his  lien,  and  his  only 
remedy  was  by  action  against  the  tenant,  but  it  was  held,  that  the 
point  was  not  tenable.     Ibid.  206. 

In  favor  op  agister. 

7.  A  person  pasturing  cattle  for  another,  has  no  lien  on  the  same 
for  the  pasturage,  unless  there  is  a  special  contract  to  that  effect. 
Millikin  v.  Jones,  372. 

LIMITATIONS. 

Limitation  act  of  1839. 

1.  Where  a  party,  under  a  deed  made  on  a  sale  of  land  for  taxes, 
which  purported  to  convey  title,  pays  all  taxes  assessed  thereon  for 
seven  successive  years,  and  then  takes  possession,  his  title  will  be 
valid  against  all  persons,  except  such  as  may  be  under  statutory  dis- 
ability, even  though  his  title,  standing  by  itself,  may  be  regarded  in- 

.    valid.     Whitney  v.  Stevens.  585. 

2.  Adding  one  disability  to  another.  Where,  after  a  parol  partition 
of  lands  among  heirs,  the  defendant  to  a  bill  for  partition  acquires 
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LIMITATIONS.    Limitation  act  of  1839.     Continued. 

title  to  one  of  the  tracts  by  a  warranty  deed  from  certain  of  the  heirs, 
and  pays  all  taxes  for  the  necessary  period  on  the  same,  it  will  be  a 
bar  to  a  bill  for  partition,  and  one  disability  can  not  be  lapped  on 
another  to  defeat  the  operation  of  the  statute.  Nichols  v.  Padjield 
et  al.  253. 

3.  Vacant  and  unoccupied  land.  Where  all  the  taxes  legal ly  as- 
sessed upon  land  are  paid  for  seven  successive  years  under  color  of 
title,  while  the  land  is  vacant  and  unoccupied,  and  possession  is  then 
taken  under  such  claim  and  color  of  title,  this  will  establish  a  com- 
plete  bar  to  an  action  of  ejectment.     Meacham  v.  Winstanly,  269. 

4.  Payment  of  taxes.  In  making  up  the  seven  years'  payment,  it 
makes  no  difference  that  the  assessment  for  the  first  year's  payment 
was  made  before  the  color  of  title  was  acquired.  It  is  sufiicient  if 
seven  years  intervene  between  the  first  and  the  last  payment  of  taxes. 
Ibid.  269. 

Claim  against  guardian's  estate. 

5.  A  claim  against  a  guardian's  estate,  for  moneys  coming  into  his 
hands  belonging  to  his  wards,  is  not  barred  within  five  years  after  the 
majority  of  the  wards.  The  claim  will  not  be  barred  so  long  as  an 
action  may  be  brought  upon  the  guardian's  bond,  to  enforce  its  recov- 
ery.    Scheel  et  al.  v.  Eidman  et  al.  301. 

Act  of  3872 — not  retrospective. 

6.  The  Limitation  Act  of  1872  was  not  intended  to  have  a  retro- 
spective operation  upon  causes  of  action  existing  when  it  took  effect, 
but  is  prospective,  only,  in  its  operation.  The  saving  clause  in  the 
section  repealing  other  limitation  acts,  keeps  such  prior  acts  in  force 
as  to  all  causes  of  action  which  had  accrued  before  the  later  law  took 
effect.    Dickson  v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  331. 

7.  Section  24  of  the  Limitation  Act  of  1872,  which  repeals  all  prior 
acts  on  the  subject,  and  which  declares  that  "this  section"  shall  not 
be  so  construed  as  to  affect  any  right,  etc.,  that  may  have  accrued  be- 
fore this  act  shall  take  effect,  is  to  be  construed  the  same  as  if  it  had 
read  "this  act,"  instead  of  "this  section."     Ibid  331. 

Laches. 

8.  Party  in  possession — mistake.  Laches  can  not  be  imputed  to  one 
in  the  peaceable  possession  of  land,  for  delay  in  resorting  to  a  court 
of  equity  to  correct  a  mistake  in  the  description  of  the  premises  in 
any  of  the  conveyances  through  which  he  deduces  title.  His  posses- 
sion is  notice  to  the  world  of  his  equitable  rights,  and  he  need  not 
assert  them  until  he  may  find  occasion  to  do  so.  Wilson  v.  Byers 
et  al.  76. 
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AS  TO  MATTERS  OF  TRUST. 

9.  Whether  a  trust  exists  so  as  to  prevent  the  statute  from  barring  an 
action.    See  TRUSTS  AND  TRUSTEES,  2,  5. 

Mode  of  pleading  the  statute. 

10.  In  chancery.    See  CHANCERY,  34. 

LIQUIDATED  DAMAGES. 

In  a  contract. 

Whether  liquidated  damages  or  merely  a  penalty.  See  CONTRACTS,  1 

LOST  RECOGNIZANCE.     See  RECOGNIZANCE,  1. 

MALICIOUS-  PROSECUTION. 

What  constitutes. 

1.  The  prosecution  of  a  person,  criminally,  with  any  other  motive 
than  that  of  bringing  a  guilt}-  party  to  justice,  is  a  malicious  prose- 
cution. If  made  to  procure  the  surrender  of  the  prosecutor's  note,  it 
is  malicious,  in  law.     Krug  v.  Ward,  603. 

Motives  of  the  plaintiff. 

2.  Whether  material.  In  a  suit  against  one  for  a  malicious  prose- 
cution, growing  out  of  a  prosecution  of  the  plaintiff  and  others  for 
a  riot,  it  is  not  proper  to  inquire  into  the  motives  of  the  plaintiff  in 
being  present,  and  the  part  taken  by  him  in  the  affair  for  which  he 
was  arrested,  unless  the  prosecutor  knew  of  the  same  before  he  com- 
menced the  prosecution.     Skidmore  v.  Bricker,  164. 

Of  the  necessary  elements. 

3.  To  maintain  an  action  for  malicious  prosecution,  it  must  appear 
that  there  was  not  probable  cause  for  the  prosecution,  and  also  that 
the  defendants  were  actuated  by  malice  in  instituting  the  prosecution. 
Harph'tm  et  al.  v.  Whitney,  b2. 

Probable  cause. 

4.  Defined.  Probable  cause  is  defined  as  such  a  state  of  facts,  in 
the  mind  of  the  prosecutor,  as  would  lead  a  man  of  ordinary  caution 
and  prudence  to  believe  or  entertain  an  honest  and  strong  suspicion 
that  the  person  arrested  is  guilty.  It  does  not  depend  on  the  actual 
state  of  the  case  in  point  of  fact,  but  upon  the  honest  and  reasonable 
belief  of  the  party  commencing  the  prosecution.     Ibid.  32. 

5.  A  belief  of  the  guilt  of  the  accused,  founded  on  circumstances 
tending  to  show  that  he  has  committed  a  criminal  offense,  is  sufficient 
to  show  probable  cause.    Ibid.  32. 

Malice. 

6.  Defined.  The  term  "malice,"  in  this  form  of  action,  is  not  to  be 
considered  in  the  sense  of  spite  or  hatred  against  an  individual,  but 
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df'malus  animus,  as  denoting  tliat  the  patty  is  actuated  by  improper 
and  indirect  motives.     Harpham  et  al.  v.  Whitney,  32. 

7.  Malice  not  inferred  as  matter  of  late  merely  from  want  of  probable 
cause.  The  question  of  malice  is  one  of  fact  for  the  jury,  and  malice 
in  no  case  is  a  legal  presumption  from  the  want  of  probable  cause.  It 
is  true,  the  jury  may  infer  malice  as  a  matter  of  fact,  under  certain 
circumstances,  from  the  want  of  probable  cause,  but  it  does  not  neces- 
sarily follow.     Ibid.  32. 

8.  Malice  not  inferred  from  the  fact  that  the  prosecution  was  from 
information.  Malice  will  not  be  presumed  from  the  fact  that  the 
prosecution  was  commenced  without  a  personal  knowledge  of  the 
facts.  All  that  is  required  is  an  honest  belief  or  strong  ground  of 
suspicion  of  the  guilt  of  the  accused,  and  a  reasonable  ground  for 
such  belief  or  suspicion,  and  that  may  be  upon  information  from 
others  as  well  as  upon  personal  knowledge.     Ibid.  32. 

9.  When  inferred  as  a  matter  of  fact.  To  sustain  the  charge  of 
malice,  the  criminal  charge  must  be  shown  to  be  wilfully  false.  The 
facts  ought  to  satisfy  any  reasonable  mind  that  the  accuser  had  no 
ground  for  the  prosecution  but  his  desire  to  injure  the  accused. 
Ibid.  32. 

10.  How  disproved.  Where  a  party  sued  for  malicious  prosecution 
is  unable  to  justif}-  by  proof  of  probable  cause,  he  may  still  rebut  the 
presumption  of  malice  by  showing  facts  and  circumstances  calcu- 
lated to  produce  at  the  time,  on  the  mind  of  a  prudent  and  reason- 
able man,  a  well  grounded  belief  or  suspicion  of  the  party's  guilt. 
Ibid.  32. 

Malice — want  of  probable  cause. 

11.  Whether  inferred.  If  a  criminal  prosecution  is  shown  to  be 
without  reasonable  or  probable  cause,  the  jury  ma}^  infer  malice,  but 
want  of  probable  cause  can  not  be  inferred  from  proof  of  express 
malice.    Krug  v.  Ward,  603. 

Adtice  op  counsel. 

12.  It  being  the  policy  of  the  law  to  encourage  prosecutions  where 
there  are  facts  and  circumstances  that  would  induce  the  belief,  in  the 
mind  of  a  reasonably  cautious  man,  of  the  guilt  of  the  part}-  accused, 
the  advice  of  competent  counsel,  if  given  and  acted  upon  in  good 
faith,  upon  a  full  disclosure  of  all  the  facts,  has  been  uniformly  held 
to  constitute  probable  cause  for  instituting  a  criminal  prosecution, 
notwithstanding  it  may  appear  afterwards  that  the  party  accused  was 
not  guilty.     Murphy  v.  Larson,  172. 

13.  But  there  must  always  be  an  element  of  good  faith  in  the  se- 
lection of  counsel,  and  the  counsel  selected  must  be  a  regularly 
licensed  attorney  and  counselor,  reputable  in  character,  and  considered 
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MALICIOUS  PROSECUTION.    Advice  of  counsel.     Continued. 

in  the  community  competent  to  give  legal  advice  on  all  matters 
pertaining  to  the  law.  It  is  not  sufficient,  as  a  bar  to  the  action,  that 
the  person  advising  the  prosecution  held  himself  out  as  an  attorney 
at  law,  and  was  believed  to  be  such  b}'  the  party  consulting  him, 
Murphy  v.  Larson,  172. 

14.  Where  a  party,  before  instituting  a  criminal  prosecution,  in 
good  faith  consults  one  whom  he  supposed  w\as  a  licensed  attorney  and 
learned  in  the  law,  and  competent  to  advise,  but  who,  in  fact,  was  not 
licensed,  and  acts  upon  his  advice,  the  advice  so  given  is  competent 
evidence  in  an  action  for  malicious  prosecution,  on  the  question  of 
malice  and  in  reduction  of  any  exemplary  damages  that  may  be 
claimed,  but  not  in  bar  of  the  action,  or  in  reduction  of  any  actual 
damages.  v  Ibid.  172. 

15.  Where  a  person,  before  commencing  a  criminal  prosecution, 
in  good  faith  consults  a  respectable  attorney,  and  makes  to  him  a  full 
and  fair  statement  of  all  the  facts,  and  acts  on  his  advice,  this  affords 
strong  evidence  that  there  was  probable  cause,  and  that  the  prosecutor 
acted  in  good  faith  and  without  malice.  In  such  a  case,  strong  evi- 
dence is  required  that  he  did  not  believe  there  was  probable  cause,  in 
order  to  make  him  liable.     Skidmore  v.  Bricker,  164. 

Evidence. 

16.  On  question  of  probable  cause  and  malice.  Where  a  State's 
Attorney  was  indicted  for  malfeasance  in  office  and  neglect  of  official 
duty,  and  was  acquitted,  and  brought  suit  against  the  parties  who 
caused  the  indictment  to  be  found,  for  malicious  prosecution,  and 
one  of  the  grounds  of  the  criminal  prosecution  was,  that  the  State's 
Attorney  took  a  plea  of  guilty  of  certain  parties  indicted  for  a  riot, 
and  failed  to  bring  the  facts  of  the  case  to  the  attention  of  the  court, 
showing  the  enormity  of  the  offense,  it  was  held,  error  to  refuse  to 
allow  one  of  the  parties  thus  sued  for  malicious  prosecution,  to  tes- 
tify as  to  the  facts  and  circumstances  in  the  indictment  for  riot,  as 
communicated  to  him  by  the  prosecuting  witness  in  that  case.  Harp- 
ham  et  al.  v.  Whitney,  32. 

17.  In  a  suit  for  malicious  prosecution  against  a  party  who  signed 
a  petition  for  investigating  certain  charges  against  the  plaintiff, 
which  resulted  in  his  indictment,  it  was  held,  error  not  to  allow  the 
defendant  to  state,  as  a  witness,  the  facts  that  induced  him  to  sign 
the  petition,  as  the  testimony  had  a  bearing  upon  the  question  of 
probable  cause  and  good  faith.     Ibid.  32. 

18.  As  to  character  of  plaintiff — whether  evidence  admissible.  See 
EVIDENCE,  22. 

19.  Record  of  acquittal — not  admissible.     Same  title,  23. 
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MARRIED  WOMEN. 
Of  their  separate  property. 

1.  What  so  regarded.  Where  real  estate  was  conveyed  to  a  married 
woman  in  1863,  although  the  husband  may  have  furnished  the  pur- 
chase mone3r,  it  was  held,  that  the  title  became  as  completely  vested 
in  the  wife  as  her  sole  aud  separate  property,  as  if  it  had  been  pur- 
chased with  money  derived  from  a  stranger,  and  with  which  lie  had 
no  connection,  and  that  the  husband  had  no  estate  therein  during  the 
coverture.  Indianapolis,  Bloomington  and  Western  Railway  Go.  v. 
McLaughlin  et  ux.  275. 

Right  op  recovery  for  services. 

2.  Act  <?/1869  not  retroactive.  Whatever  wages  a  married  woman 
may  have  earned  prior  to  the  act  of  1869,  relating  to  married  women's 
right  to  recover  for  services,  belong  to  her  husband,- and  he  alone  can 
sue  for  and  recover  the  same.  The  act  named  has  no  retroactive 
operation.     McDavid  et  al.  v.  Adams,  155 ;  Kase,  Admr.  v.  Painter,  543. 

MASTER  IN  CHANCERY. 
Tenure  akd  term  of  office. 

1.  Under  the  act  of  March  3,  1845,  which  remained  in  force  until 
the  first  day  of  July,  1874,  the  term  of  office  of  masters  in  chancery 
expired  on  the  first  day  of  April,  1847,  and  every  two  years  thereafter. 
A  person  appointed  to  that  office  October  8,  1872,  could  only  be 
appointed  until  the  first  day  of  April,  1873,  and  after  the  latter  day 
the  circuit  judge  had  the  right  and  the  power  to  appoint  his  succes- 
sor.    The  People  ex  rel.  Jones  v.  Beach,  52. 

2.  Holding  over,  is  a  de  facto  officer.  Where  a  master  in  chancery 
holds  over  after  the  expiration  of  the  term  for  which  he  was  appointed, 
he  will  be  an  officer  de  facto  until  his  successor  is  appointed,  and  as 
such  his  acts  will  be  binding  as  to  all  persons,  including  his  sureties 
on  his  bond,  as  his  right  to  the  office  can  only  be  questioned  by  an 
information  in  the  nature  of  a  quo  warranto.     Ibid.  52. 

MASTER  AND  SERVANT. 
Liability  of  master  for  injury  to  servant. 

1.  When  servant  assumes  the  risks  incident  to  his  service.  An  em- 
ployee assumes  all  the  ordinary  hazards  arising  from  the  perform- 
ance of  his  voluntary  engagements.  If  a  servant  of  a  railway  com- 
pany receives  a  personal  injury,  while  in  the  discharge  of  his  duties, 
from  any  cause  outside  the  ordinary  dangers  of  the  service,  and  it  is 
not  the  result  of  unusual  or  unexpected  perils,  or  the  negligence  of 
the  company,  he  can  not  recover  damages  from  the  company.  In- 
dianapolis, Bloomington  and  Western  Railroad  Co.  v.  Flanigan,  365. 

2.  A  very  different  question  arises  where  the  servant  of  a  railway 
company  is  injured  by  the  use  of  a  car  defective  and  unfit  for  service 
when  received,  or  when  the  company  suffers  it,  while  in  its  posses- 
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MASTER  AND  SERVANT. 

LlABLITY  OF  MASTER  FOR  INJURY  TO  SERVANT.       Continued. 

sion,  to  be  out  of  order  and  unsafe,  and  the  defect  is  not  known  to 
the  servant  before  the  injury.  Indianapolis,  Bloomington  and  Western 
Railroad  Go.  v.  Flanigan,  365. 

3.  But  if  a  servant  of  a  railway  company  knows  that  the  company 
is  operating  a  class  of  cars  which  are  unsafe,  when  he  enters  its  ser- 
vice, and  he  continues  in  the  same,  lie  will  assume  the  risks  and 
hazards  of  the  service,  and  can  not  recover  for  a  personal  injury  from 
the  use  of  such  a  class  of  cars,  the  company  being-  guilty  of  no  negli- 
gence.    Ibid.  365. 

Injury  from  use  of  defective  machinery,  etc. 

4.  And,  herein,  where  the  injury  results  from  act  of  superior  servant 
in  another  department  of  service.  Where  a  brakeman  of  a  railway 
company  is  injured  while  in  the  service  of  the  company,  in  conse- 
quence of  a  defective  ladder,  which,  giving  way,  caused  him  to  fall, 
etc.,  the  company  will  not  be  liable  to  such  servant,  unless  it  had 
notice  of  the  defect,  or  might  have  had  such  knowledge  by  the  exer- 
cise of  a  proper  degree  of  diligence  and  care.  'Toledo,  Wabash  and 
Western  Railway  Co.  v.  Ingraham,  309. 

5.  Where  a  brakeman  upon  a  railroad,  while  obeying  the  order  of 
a  conductor  of  a  freight  train,  in  uncoupling  a  car  from  the  train, 
and  attempting  to  climb  upon  the  car  after  uncoupling  the  same,  in 
consequence  of  a  defective  round  in  the  ladder,  fell,  and  was  run  over 
by  several  cars,  there  being  no  proof  that  the.  defect  in  the  ladder 
was  visible,  or  that  the  brakeman  ever  saw  the  car  before,  it  was  held, 
that  the  company  was  liable  to  him  for  the  injury  he  sustained,  it 
being  the  duty  of  the  company  to  furnish  safe  materials  and  struc- 
tures, and  the  brakeman  having  no  connection  in  placing  the  defective 
car  upon  the  road      Ibid.  309. 

6  A  servant  of  a  railway  company  will  not  be  precluded  from 
recovering  for  a  personal  injury,  sustained  while  in  the  discharge  of 
his  duties,  in  consequence  of  the  act  of  a  superior  servant  in  another 
department  of  the  service.  Thus,  a  brakeman,  who  has  nothing  to  do 
with  the  placing  of  a  defective  freight  car  upon  the  road,  will  not.be 
responsible  for  the  acts  of  those  providing  such  a  car,  and  may  recover 
for  an  injury  sustained  by  him,  caused  by  the  use  of  the  same,  with- 
out negligence  on  his  part.     Ibid.  309. 

7.  If  the  coupling  of  a  freight  car  suddenl}"  becomes  out  of  repair, 
the  railway  company  using  the  same  will  not  be  liable  for  an  injury 
to  an  employee,  received  in  consequence  thereof,  unless  its  attention 
had  been  called  to  the  defect,  or  the  company,  by  the  exercise  of  a 
high  degree  of  care,  could  have  discovered  the  defect,  and  had  an 
opportunity  to  make  the  needed  repairs.  Indianapolis,  Bloomington 
and  Western  Railroad  Co.  v.  Flanigan,  365. 
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MASTER  AND  SERVANT.     Continued. 
Injury  to  servant  from  negligence  of  fellow-servant. 

8.  Liability  of  the  common  master.  Where  the  employment  of  a 
person  working  for  a  fail  way  company  is  in  a  different  department 
from  other  servants,  and  he  is  not  associated  with  such  others  in  the 
performance  of  their  duty,  the  company  is  liable  for  gross  negligence 
of  such  other  servants,  resulting  in  injury  or  death  to  such  person. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  O'Connor,  Admx.  391. 

9.  Thus,  a  mere  day  laborer  on  the  track  of  the  company  may  re- 
cover for  an  injur}'  caused,  by  the  gross  negligence  of  an  engine- 
driver,  if  he  is  free  from  negligence  on  his  part,  or  it  is  slight,  and  that 
of  the  engine-driver  gross..     Ibid.  391. 

10.  It  may  be  regarded  as  the  settled  doctrine  of  this  court  that 
one  servant  of  a  common  master  can  not  recover  for  injury  resulting 
from  negligence  of  another  servant  in  the  same  line  of  employment, 
if  the  master  has  used  proper  diligence  in  the  selection  of  competent 
servants.  But  where  the  two  servants  are  not  in  the  same  line  of 
employment,  the  one  injured  may  recover  from  the  common  master. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Moore,  Admx.  217. 

11.  Thus,  where  an  engineer  was  killed  by  the  explosion  of  the 
boiler  of  his  engine,  it  was  held  to  have  been  the  duty  of  the  railway 
company  to  furnish  the  deceased  with  a  safe  engine,  and  if  this  duty 
was  neglected,  the  company  could  not  relieve  itself  from  liability  on 
the  ground  that  its  mechanics,  whose  duty  it  was  to  build  and  keep 
in  safe  repair  its  engines,  were  derelict  in  the  discharge  of  their  dut}r, 
such  duty  not  being  in  the  same  line  of  employment  with  that  of  the 
deceased.     Ibid.  217. 

Contributory  negligence  of  servant. 

12.  Where  such  an  explosion  happens  through  the  negligent  man- 
ner in  which  the  engine  is  managed  by  the  engine-driver,  and  kills 
the  latter;  or,  if  he  had  good  reason  to  believe  the  boiler  was  unsafe; 
or  if,  by  the  exercise  of  ordinary  skill,  he  could  have  learned  that  the 
engine  was  unsafe,  and  still  used  it,  no  recovery  can  be  had  for  his 
death ;  and  in  a  suit  by  his  personal  representative  to  recover  for  his 
death,  the  explosion  will  not  afford  prima  facie  evidence  of  negligence 
against  the  company.     Ibid.  217." 

13.  Use  of  buffers  requiring  greater  care  in  coupling  cars.  A  railway 
company  will  not  be  liable  to  an  employee  for  personal  injury  re- 
ceived while  coupling  cars  having  double  buffers,  simply  because  a 
higher  degree  of  care  is  required  in  using  them  than  in  those  differ- 
ently constructed.  Indianapolis,  Bloomington  and  Western  Railroad 
Company  v.  Flanigan,  365. 
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MEASURE  OF  DAMAGES. 
For  death  from  wrongful  act  or  negligence. 

1.  If  the  next  of  kin  are  collateral  kindred  of  the. deceased,  and 
have  not  been  receiving-  from  him  pecuniary  assistance,  and  are  not 
in  a  situation  to  require  it,  it  is  immaterial  how  near  the  relationship 
may  he,  only  nominal  damages  can  be  given,  because  there  will  be 
no  pecuniary  injury;  but  if  they  were  dependent,  upon  the  deceased 
for  support,  in  whole  or  in  part,  it  is  immaterial  how  remote  the  re- 
lationship may  be,  there  will  be  pecuniary  loss,  for  which  compen- 
sation, under  the  statute,  must  be  given.  Quincy  Goal  Go.  v.  Hood, 
Admr.  68. 

2.  In  the  case  of  collateral  kindred,  it  will  be  admissible  for  the 
defendant  to  controvert  the  fact  of  dependency  upon  the  deceased  for 
support;  and  in  the  case  of  a  father,  as  the  next  of  kin,  to  show  that 
he  was  not  entitled  to  the  services  of  his  minor  child,  in  reduction 
of  the  damages.     Ibid.  68. 

In  suit  for  malicious  prosecution. 

3.  On  the  trial  of  an  action  for  malicious  prosecution  and  false 
imprisonment,  evidence  of  the  payment  of  an  attorney's  fee  and  ex- 
penses incurred  in  defending  the  criminal  suit,  is  competent,  and  this, 
though  the  fee  was  paid  by  another  for  the  plaintiff.  Krug  v.  Ward, 
603. 

Injury  from  construction  of  railroad. 

4.  Where  building  is  subsequently  erected.  Where,  after  the  loca- 
tion and  construction  of  a  railroad  over  a  portion  of  a  lot,  the  owner 
erected  a  dwelling  house  upon  the  lot,  in  close  proximity  to  the  road, 
and  occupied  the  same  as  a  residence,  it  was  held,  that  the  owner, 
having  built  the  house  with  full  knowledge  that  it  would  be  affected 
by  the  road,  could  not,  in  an  action  against  the  railway  company, 
recover  for  the  loss  which  he  thus  knowingly  and  voluntarily  incur- 
red by  building  the  house  near  the  railroad,  but  that,  so  far  as  the 
house  sustained  a  direct  physical  injury  by  the  company,  which  it 
was  its  dut}-  to  avoid,  as  against  all  adjacent  property,  the  owner  was 
entitled  to  recover.  Indianapolis,  Bloomington  and  Western  Railway 
Co.  v.  McLaughlin  et  ux.  275. 

Exemplary  damages. 

5  Exemplary  or  vindictive  damages  may  be  given  where  the  act 
complained  of  is  committed  or  accompanied  with  malice,  violence, 
oppression,  or  wanton  recklessness.  In  an  action  for  an  assault  and 
battery,  it  is,  therefore,  no  error  to  refuse  an  instruction  that  the 
plaintiff  can  not  recover  exemplary  damages,  unless  the  assault  was 
malicious.     Drohn  v.  Brewer,  280. 

6.  Even  if  an  assault  is  made  with  considerable  provocation,  and 
without  malice,  yet,  if  it  is  of  a  wanton,  gross  and  outrageous  char- 
acter, the  party  assaulted  may  recover  exemplary  damages      Ibid.  280. 
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MEASURE  OF  DAMAGES.     Exemplary  damages.     Continued. 

7.  In  suit  by  the  wife  or  widow  against  a  'person  for  selling  intoxi- 
cating liquor  to  Tier  husband,  or  against  the  owner  of  the  building  in 
which  the  liquor  is  sold.     See  INTOXICATING  LIQUORS,  14, 15,  16. 

Injury  from  intoxicating  liquors. 

8.  Of  the  question  of  damages  in  suit  by  the  wife  or  widow.  See 
same  title,  2  to  10. 

MINES  AND  MINING. 
Police  regulations. 

1.  Power  of  the  legislature.  The  legislature  has  power,  under  the 
constitution,  to  establish  reasonable  police  regulations  for  the  oper- 
ating of  mines  and  collieries,  and  the  "act  providing  for  the  health 
and  safety  of  persons  employed  in  coal  mines,"  K.  S.  1874,  which  re- 
quires the  owner  or  agent  of  every  coal  mine  or  colliery  employing 
ten  men,  or  more,  to  make  or  cause  to  be  made  an  accurate  map  or 
plan  of  the  workings  of  such  coal  mine  or  collieiy,  etc.,  is  not  uncon- 
stitutional.    Daniels  v.  Hilgard,  640. 

Map  of  mine." 

2.  Who  to  be  satisfied.  In  a  suit  by  an  inspector  of  mines  for  the 
cost  of  a  map  of  a  mine,  which  he  had  caused  to  be  made,  it  is  no 
defense  that  the  map  made  is  not  such  as  the  law  requires.  If  the  in- 
spector, in  the  performance  of  his  official  duty,  has  caused  to  be  made 
a  map,  which  he  accepts  as  sufficient  under  the  law,  the  owner  of  the 
mine  will  have  no  cause  of  complaint.     Ibid.  640. 

MISTAKE. 

Must  be  mutual. 

1.  To  authorize  its  correction  in  equity.  Where  a  mistake  is  alleged 
in  the  patent  from  the  United  States  for  a  tract  of  land,  it  is  not  suffi- 
cient to  show  a  mistake,  in  the  application  of  the  patentee,  but  it  must 
be  shown  that  the  mistake  was  mutual,  and  that  the  land  officers,  in 
selling,  intended  to  have  sold  the  tract  claimed.  Wilson  v.  Byers  et 
al.  76. 

Correcting  patent  for  land. 

2.  Where  a  party  entered  a  quarter  of  land  in  township  4  north 
of  a  base  line,  and,  being  unable  to  complete  the  payment,  attempted 
to  relinquish  the  east  half  thereof,  but,  by  mistake,  the  quarter  was 
described  as  in  township  4  south,  and  a  patent  was  issued  to  his  as- 
signee for  the  west  half  of  the  tract  so  entered,  describing  it  as  in 
township  4  south  instead  of  4  north,  and  possession  was  taken,  at  the 
time,  of  the  right  tract,  and  continued  until  it  was  entered  and  pur- 
chased of  the  United  States  by  the  defendant,  it  was  held,  on  bill  filed 
to  correct  the  mistake,  etc.,  that  the  complainant  holding  under  the 
original  purchaser  was  entitled  to  have  the  mistake  corrected,  and 
compel  the  defendant  to  convey  the  legal  title  to  him.     Ibid.  76. 
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MISTAKE.     Continued. 

IN  AWARD  OF   ARBITRATORS. 

3.  May  be  corrected.  A  court  of  equity  will  correct  a  mistake  in 
an  award  where  it  is  mutual,  was  acquiesced  iu  by  all  the  arbitrators, 
and  where  the  award,  as  made,  is  not  their  award,  but,  it'  corrected, 
would  be  the  award  of  all  of  them.     Eisenmeyer  v.  Sauter,  515. 

4.  Where  all  the  arbitrators  testify*to  a  mistake  in  their  award,  not 
in  the  several  sums  found  to  be  due,  but  in  making  an  addition  of 
the  sums  so  found,  the  award  may  be  corrected.     Ibid.  515, 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Sale  under  deed  of  trust. 

1.  Whether  it  may  exceed  the  debt  secured  thereby.  Where  the  lands 
of  a  coal  company,  its  shaft,  railroad  tracks,  rails  and  mining  rights, 
were  sold  under  a  deed  of  trust  given  to  secure  the  payment  of  its 
bonds,  and  brought  a  sum  sufficient  to  pay  the  bonds,  and  the  com- 
pany owed  other  debts,  it  was  held,  that  it  was  not  only  the  right,  but 
the  duty  of  the  directors  to  sell  the  remaining  property  to  meet  the 
other  liabilities  of  the  company,  and  that  they  might  authorize  its 
sale  at  auction  by  the  party  selling  under  the  trust,  deed.  Harts  et  al. 
v.  Brown  et  al.  226. 

Chattel  mortgages. 

2.  Mortgagee's  right  to  reduce  the  property  to  possession.  A  party 
leasing  a  hotel,  gave  the  landlord  a  chattel  mortgage  on  her  furni- 
ture, bedding,  etc.,  to  secure  the  payment  of  the  rent.  It  provided 
that  the  mortgagor  should  retain  possession  until  default  in  payment, 
but  authorized  the  mortgagee  to  take  possession  at  any  time  he  should 
think  the  property  was  in  danger  of  being  sold,  removed,  etc.  The 
rent  was  regularly  paid,  but  the  mortgagee,  without  any  canse  to  be- 
lieve the  property  was  in  danger  of  being  sold  or  removed,  replevied 
the  same,  and,  on  the  trial,  did  not  testify  that  he  even  believed  such 
danger  existed:  Held,  that  he  was  not  entitled  to  recover,  and  that, 
before  he  could  take  possession,  he  must  have  had  a  reasonable  ap- 
prehension that  the  property  would  be  sold  or  removed.  Furlong  v. 
Cox,  293. 


MOTIONS. 
Motion  to  quash  summons. 

Of  its  sufficiency.    See  PRACTICE,  1. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  1  to  5. 
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MUNICIPAL  SUBSCRIPTION  AND  BONDS. 

Who  must  determine  conditions. 

1.  Trust  can  not  be  delegated.  If  the  people  of  a  count}*  vote  a  sub- 
scription in  aid  of  a  railway  company ^  to  be  paid  in  bonds  of  the 
county  upon  certain  conditions  precedent,  the  county  authorities  can 
not  delegate  power  to  others  to  determine  when  the  conditions  are 
performed,  but  must  determine  that  fact  themselves,  as  the  authorized 
agents  of  the  people.  This'is  an  official  trust,  which  can  not  be  dele- 
gated.     Board  of  Supervisors  of  Jackson  County  v.  Brush  et  al.  59. 

2.  If  the  issue  of  count}*  bonds  in  aid  of  a  railway  company  is 
duly  authorized  by  a  vote  of  the  people,  the  bonds  to  be  delivered 
upon  certain  conditions,  the  county  board  has  no  lawful  power  to 
issue  the  same  in  blank  as  to  date,  and  place  them  in  the  hands  of 
trustees,  to  be  dated  and  delivered  when  the  conditions  are  performed. 
They  should  not  be  issued  until  performance  of  the  conditions. 
Ibid.  59. 

Limit  as  to  amount. 

3.  Under  the  general  railroad  law  of  1849,  municipal  subscriptions 
to  the  capital  stock  of  a  railroad  company  could  not  exceed  $100,000. 
Ibid.  59. 

Election  in  respect  to  subscription. 

4.  When  a  majority  of  all  legal  voters  required.  Under  the  railroad 
law  of  1849,  no  authority  was  given  to  issue  bonds  in  payment  of  sub- 
scriptions to  railroad  companies,  unless  voted  by  a  majority  of  the 
legal  voters  of  the  counties  or  cities  making  such  subscriptions, 
taking  as  a  standard  the  number  of  votes  cast  at  the  next  preceding 
general  election  for  county  officers.     Ibid.  59. 

5.  Burden  of  proof .  On  a  bill  to  enjoin  the  delivery  of  county 
bonds  to  a  railway  company,  issued  under  a  subscription  made  since 
the  adoption  of  the  present  constitution,  where  it  is  alleged  that 
proper  notice  of  the  election  was  not  given,  and  that  a  majority  of 
the  voters  of  the  municipality,  taking  as  a  standard  the  number  of 
votes  cast  at  the  last  preceding  election  for  county  officers,  did  not 
vote  for  the  subscription,  the  burden  of  proof  rests  upon  the  com- 
pany to  show  these  things  took  place.     Ibid.  59. 

Subscription  since  new  constitution. 

6.  Burden  of  proof  Where  a  municipal  subscription  to  a  railway 
company,  made  subsequent  to  the  adoption  of  the  present  con- 
stitution, is  sought  to  be  upheld,  the  burden  of  proof  rests  upon  the 
company  to  show  affirmatively  that  the  same  had  been  authorized 
under  existing  laws  by  a  vote  of  the  people  of  the  municipality,  prior 
to  the  adoption  of  the  present  constitution.     Ibid.  59. 

Voting  proposition  not  authorized. 

7.  What  rights  arise.  Where  a  city  w*as  authorized  to  subscribe  to 
the  capital  stock  of  a  railway  company,  upon  an  affirmative  vote  of 
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MUNICIPAL  SUBSCRIPTION  AND  BONDS. 
Voting  proposition  not  authorized.     Continued. 

the  people,  to  be  paid  for  in  corporate  bonds  to  run  not  exceeding  ten 
years,  and  to  bear  not  exceeding  ten  per  cent  interest,  a  proposition 
submitted  and  voted  that  the  bonds  to  be  issued  should  be  made  pay- 
able in  not  less  than  twenty  years,  and  bear  interest  at  the  rate  of  eight 
per  cent  per  annum,  was  held  to  be  materially  variant  from  that  au- 
thorized by  law  in  respect  to  the  time  they  had  to  run  before  due, 
and  that  the  submission  was  in  excess  of  the  power  conferred,  and 
the  vote  thereon  without  any  binding  authority,  and  that  the  issue  of 
the  bonds  voted  could  not  be  coerced.  Cairo  and  St.  Louis  Railroad 
Company  v.  City  of  Sparta,  505. 

Legality  op  vote. 

8.  Prior  to  new  constitution.  Where  a  city  was  authorized,  by  its 
charter,  to  issue  its  bonds  for  the  purpose  of  constructing  a  levee,  but 
the  charter  was  silent  as  to  the  manner  of  the  exercise  of  this  power, 
and  did  not  require  any  vote  of  the  people  to  be  had,  as  a  condition 
to  its  exercise,  and  the  city  council  was  empowered  to  make  all  ordi- 
nances necessary  to  carry  out  the  various  provisions  of  the  charter,  it 
was  held,  that  a  vote  had  under  an  ordinance  duly  passed,  upon  the 
question  of  issuing  o\\j  bonds  for  levee  purposes,  prior  to  the  adop- 
tion of  the  present  constitution,  must  be  regarded  as  had  in  pursuance 
of  law,  within  the  meaning  of  the  proviso  to  section  12  of  article  19 
of  the  constitution,  and  that,  under  such  vote  taken  prior  to  the  adop. 
tion  of  the  constitution,  the  city  was  authorized  to  issue  its  bonds 
notwithstanding  it,  in  connection  with  prior  debts,  created  a  corpo. 
rate  indebtedness  exceeding  five  per  centum  on  the  value  of  the  taxa- 
ble property  of  the  city.     Mason  et  al.  v.  City  of  Shawneetown,  583. 

Whether  subscription  discretionary. 

9.  After  vote  authorizing  it.  If  the  vote  of  a  county  is  in  favor  of 
a  corporate  subscription  to  a  railway  company,  under  a  charter  au- 
thorizing a  subscription  in  like  manner  and  witli  the  like  effect  as  is 
provided  in  the  "act  to  provide  for  a  general  system  of  railroad  incor- 
porations," approved  November  5,  1849,  and  acts  amendatory  thereof, 
the  county  authorities  will  have  a  discretion  either  to  make  or  with- 
hold  the  subscription,  as  the  interests  of  the  county  shall  seem  to  be 
best  subserved,  and  they  can  not,  by  mandamus,  be  compelled  to  make 
the  subscription.  The  People  ex  rel.  Springfield  and  Illinois  Southeast- 
em  Railway  Company  v.  County  Board  of  Cass  County,  438. 

10.  But  if  the  charter  or  law,  under  which  an  election  is  held,  re- 
sulting in  a  majority  vote  in  favor  of  the  subscription,  is  peremptory, 
and  leaves  no  discretion  in  the  county  authorities  in  regard  to  mak- 
ing the  subscription,  mandamus  will  lie  to  enforce  the  making  of  the 
same.    Ibid.  438. 
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MUNICIPAL  SUBSCRIPTION  AND  BONDS.     Continued. 
Power  of  a  county. 

11.  Dependent  on  vote.  Without  an  affirmative  vote  of  the  people, 
the  authorities  of  a  county  have  no  power  whatever  to  make  auy  con. 
tract  binding  on  the  county  in  regard  to  a  subscription  to  a  railway 
company;  and  a  vote,  coupled  with  conditions  that  the  road  shall  be 
located  at  a  designated  place,  and  that  the  subscription  shall  not  be 
paid  until  the  road  is  constructed,  does  not  make  a  contract  to  sub- 
scribe when  the  conditions  are  performed.  If  the  county  authorities 
have  a  discretion  to  subscribe  on  a  vote  without  conditions,  the  an- 
nexing of  conditions  will  not  deprive  them  of  its  exercise.  The  Peo- 
ple ex  rel.  Springfield  and  Illinois  Southeastern  Railway  Company  v. 
County  Board  of  Cass  County,  438. 

12.  Counties  having  no  powrer  to  contract  with  a  railway  company 
to  subscribe  to  its  capital  stock,  except  when  authorized  by  a  vote 
of  the  people,  it  follows  that  the  county  authorities  can  not  hold  out 
any  offer  to  such  a  company,  prior  to  any  vote,  upon  which  the  com- 
pany  has  a  right  to  rely.     Ibid.  438. 

Agreement  to  subscribe. 

13.  What  constitutes.  An  agreement  on  the  part  of  a  county  to 
continue  a  pending  suit,  and  in  case  a  vote  is  carried  to  take  stock 
in  a  railway  company  in  addition  to  the  sum  previously  voted,  and 
the  same  is  subscribed,  the  suit  shall  be  dismissed,  is  no  agreement 
or  pledge  to  make  the  additional  subscription,  if  the  vote  is  carried. 
Ibid.  438. 

Enjoining  disposition  of  bonds. 

14.  If  county  bonds  are  issued  and  placed  in  the  hands  of  indi- 
viduals, for  a  railway  company,  before  performance  of  the  conditions 
upon  which  the}*-  were  voted,  they  being  improperly  in  such  person's 
hands,  any  disposition  of  them,  except  delivering  them  back  to  the 
county  authorities,  may  be  enjoined.  Board  of  Supervisors  of  Jackson 
Co.  v.  Brush  et  al.  59. 

NATIONAL  BANKS.     See  BANKS  AND  BANKERS,  4,  5,  6. 

NATURALIZATION. 

Impeaching  record  of  naturalization. 

1.  The  record  of  the  naturalization  of  an  alien,  like  any  other  re- 
cord of  a  court,  imports  verity,  and  can  not  be  impeached  for  fraud 
unless  that  defense  has  been  specially  pleaded,  setting  forth  in  what 
the  fraud  consists.     The  People  ex  rel.  Brackett  v.  McGowan,  644. 

2.  In  an  information  in  the  nature  of  a  quo  warranto,  filed  against 
•  one  elected  judue  of  a  city  court,  the  defendant  pleaded,  admitting 

that  he  was  alien  born,  but  averring  that  he  was  naturalized  in  the 
Criminal  Court  of  St.  Louis,   at  a  regular  term,  that  court  having 
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NATURALIZATION. 
Impeaching  recoed  of  naturalization.  Continued. 
jurisdiction  to  admit  aliens  to  citizenship.  The  relator  replied  that 
the  court  had  not  jurisdiction  to  naturalize  the  defendant,  and  nul  tiel 
record.  On  the  trial,  the  people  offered  to  prove  that  the  defendant, 
prior  to  the  date  of  the  order  of  naturalization,  had  made  no  previous 
declaration  of  his  intention  to  become  a  citizen  ;  that  lie  emigrated 
to  the  United  States  after  he  was  21  }rears  of  age;  that  he  had  never 
served  in  the  army  or  navy  of  the  United  States,  and  that  he  had  not 
resided  in  the  State  of  Missouri  one  year  previous  to  his  application 
to  become  a  citizen — which  evidence  the  court  excluded:  Held,  that 
the  court  property  excluded  the  evidence.  The  People  ex  rel.  Brackett 
v.  McGowan,  644. 

3.  A  record  of  naturalization,  made  \>y  a  court  of  competent  juris- 
diction, can  not  he  impeached,  in  a  collateral  proceeding,  by  showing 
b}r  parol  that  the  preliminary  steps  required  by  law  had  not,  in  fact, 
been  taken.  It  will  be  presumed  that  the  court  heard  evidence,  and 
was  satisfied  that  the  applicant  had  complied  with  the  law,  and  its 
findings  must  be  held  conclusive  as  to  all  facts  recited  in  the  record. 
Ibid.  644. 

What  courts  have  jurisdiction. 

4.  Generally.  The  State  courts  mentioned  in  the  act  of  Congress 
as  having  common  law  jurisdiction,  are  such  as  exercise  their  powers 
according  to  the  course  of  the  common  law.  .  It  was  not  meant  they 
should  have  all  common  law  jurisdiction  over  every  class  of  subjects, 
including  all  civil  and  criminal  matters.     Ibid.  644. 

5.  The  courts  authorized  by  the  act  of  Congress  to  admit  aliens  to 
citizenship  need  not  possess  general,  common  law  jurisdiction  over 
all  classes  of  actions,  but  must  be  courts  of  record  for  all  purposes, 
possessing  powers  incident  to  such  courts  with  common  law  juris- 
diction over  all  subjects  upon  which  the}r  have  authority  to  adjudi- 
cate, and  must  exercise  their  powers  according  to  the  course  of  the 
common  law.     Ibid.  644. 

6.  The  Criminal  Court  of  St.  Louis.  The  Criminal  Court  of  St. 
Louis,  being  a  court  of  record,  having  common  law  jurisdiction  of  a 
certain  class  of  cases,  a  seal  and  a  clerk,  has  jurisdiction,  under  the 
acts  of  Congress,  to  admit  aliens  to  citizenship.     Ibid.  644. 

7.  County  courts  in  this  State — former  decision  overruled.  The  case 
of  Knox  County  v.  Davis,  63  111.  405,  so  far  as  i-t  holds  that  county 
courts  in  this  State,  as  organized  under  the  constitution  of  1848,  had 
no  jurisdiction  to  admit  aliens  to  citizenship,  being  in  conflict  with 
the  weight  of  authority,  is  overruled.    Ibid.  644. 
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NEGLIGENCE. 
Explosion  op  locomotive  boiler. 

1.  Prima  facie  evidence  of  negligence.  The  fact  of  the  explosion  of 
the  boiler  of  a  locomotive  and  killing-  of  a  person  not  in  the  employ 
of  the  railroad  company,  and  in  no  way  connected  with  it,  is  prima 
facie  evidence  of  negligence  in  the  company.  Toledo,  Wabash  and 
Western  Railway  Go.  v.  Moore,  Admx.  217. 

See  MASTER  AND  SERVANT. 

Notice  as  to  unsafe  condition  of  coal  mine. 

2.  Notice  to  agent,  ichen  notice  to  principal.  Where  a  servant  of  a 
mining-  company  was  killed  by  the  falling  of  a  rock  from  the  roof 
of  a  common  gang-way  in  a  coal  mine,  and  it  was  sought  to  charge 
the  company  with  negligence  in  not  keeping  the  roof  in  a  safe  con- 
dition, it  was  held,  that  notice  to  the  superintendent  of  the  dangerous 
situation  of  the  roof,  was  notice  to  the  company  ;  and  if  this  was  long- 
enough  before  the  accident  to  have  given  time  to  repair,  the  same 
was  sufficient  to  fix  negligence  upon  the  company.  Quincy  Coal  Co. 
v.  Hood,  Admr.  68. 

Negligence  in  railroads. 

3.  Killing  of  stock — failure  to  keep  gate  at  crossing  in  repair.  In  a 
suit  against,  a  railway  company  to  recover  damages  for  the  killing  of 
the  plaintiff's  cow,  where  the  evidence  tended  to  show  that  the  cow 
got  upon  the  track  of  the  company  through  the  negligence  of  its 
servants  in  failing  to  keep  a  gate  at  a  farm  crossing  in  repair,  it  was 
held,  that  a  verdict  finding  the  company  liable  would  not  be  disturbed. 
Toledo,  Wabash  and  Western  Raihoay  Co.  v.  Nelson,  160. 

Contributory  and  comparative  negligence. 

4.  In  a  case  involving  the  question  of  mutual  negligence  of  the 
parties,  it  is  error  to  instruct  the  jury  that  the  plaintiff  may  recover, 
if  the  defendant  is  guilty  of  more  negligence  than  that  of  the  plain- 
tiff, in  causing  the  injury.  No  such  rule  of  liability  is  recognized, 
in  cases  of  mutual  negligence,  as  that  of  a  greater  degree  on  the  part 
of  the  defendant.  Indianapolis,  Bloomington  and  Western  Railroad 
Go.  v.  Flanigan,  365. 

5.  An  instruction,  in  an  action  against  a  railway  company  to  re- 
cover for  causing  the  death  of  a  person  through  negligence,  that  the 
deceased  must  have  been  free  from  contributory  negligence,  to  author- 
ize a  recovery,  is  too  broad.  If  his  negligence  was  slight,  and  that 
of  the  company  gross,  it  was  liable.  Toledo,  Wabash  and  Western 
Railway  Co.  v.  O'Connor,  Admx.  391. 

6.  If  a  railway  company  is  guilty  of  gross  negligence,  resulting  in 
the  death  of  a  person,  and  the  latter  is  guilty  of  onty  slight  negli- 
gence, in  view  of  the  circumstances  of  the  case,  this  will  give  his 
personal  representative  a  right  of  recovery.     Ibid.  391. 
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NEGLIGENCE. 

CONTRIBUTORY  AND  COMPARATIVE  NEGLIGENCE.      Continued. 

7.  Failure  to  leap  from  hand-car  before  collision.  Where  a  laborer 
on  a  railroad,  while  returning  from  work,  upon  a  hand-car,  was  struck 
by  an  engine  coming  suddenly  upon  the  hand-car  round  a  curve,  so 
that  it  could  not  be  seen  until  very  close,  and  the  engine  was  running 
at  great  speed,  it  was  7ield,  that  the  neglect  of  the  laborer  to  leap  from 
the  hand-car  was  not  necessarily  negligence  on  his  part,  under  the 
circumstances  attending  the  accident,  or  if  it  was,  that  it  was  only 
slight.  Toledo,  Wabash  and  Western  Railway  Co.  v.  O'Connor,  Admx. 
391. 

8.  In  case  of  a  collision  of  an  engine,  in  a  city,  with  a  hand-car, 
resulting  in  the  death  of  a  laborer,  where  the  engine  was  running  at 
a  speed  prohibited  by  ordinance,  and  no  bell  was  rung  or  whistle 
sounded,  and  the  hand-car  had  been  in  the  habit  of  coming  into  the 
city  at  the  hour  the  accident  occurred,  and  the  approach  of  the  engine 
was  concealed  from  the  view  of  those  on  the  hand-car,  on  account  of 
a  curve,  and  trees  and  buildings,  it  was  held,  that  the  negligence  of 
the  company  was  gross,  and  that  of  the  deceased,  if  any,  was  slight. 
Ibid.  391. 

Death  occasioned  by  negligence. 

9.  Necessary  elements  of  cause  of  action.  See  DEATH  FROM 
WRONGFUL  ACT  OR  NEGLIGENCE,  1. 

As  BETWEEN  master  and  servant. 

10.  And  where  one  servant  is  injured  through  the  negligence  of  a  fel- 
low servant.     See  MASTER  AND  SERVANT,  1  to  13. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  Where  there  is  evidence  from  which  the  jury  could  properly  find 
their  verdict,  it  will  not  be  disturbed,  although  the  evidence  may,  in 
the  opinion  of  this  court,  justify  a  different  result.  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Moore,  Admx.  217. 

2.  If  there  is  a  total  failure  of  the  evidence,  or  if  the  verdict  is 
manifestly  against  the  weight  of  the  evidence,  it  is  the  duty  of  the 
court  to  award  a  new  trial  and  submit  the  cause  to  another  jury. 
Ibid.  217. 

3.  Where  the  evidence  is  conflicting,  and  the  witnesses  have  the 
same  means  of  information,  and  are  equally  credible,  this  court  will 
not  interfere  with  the  finding  of  the  jury,  unless  there  should  be  a 
clear  and  manifest  want  of  evidence  upon  which  to  base  it.  Ibid. 
217. 

4.  The  whole  testimom"  should  be  considered  and  weighed  by  the 
jury,  and  a  verdict  should  be  the  honest  result  derived  from  a  fair  and 
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NEW  TRIALS.    Verdict  against  the  evidence.     Continued. 

impartial  consideration  an :1  weighing  of  all  the  testimony  in  the  case. 
The  jury,  although  the  proper  judges  of  the  credibility  of  witnesses, 
have  no  right  arbitrarily  to  accept  the  testimony  of  one  party's  wit- 
nesses, and  disregard  that  of  the  others,  who  are  greater  in  number, 
especialty  upon  a  question  of  opinion  as  to  value,  and  if  they  do  so, 
a  new  trial  will  be  granted.  St.  Paul  Fire  and  Marine  Ins.  Co.  v. 
Johnson,  598. 

5.  Where  the  evidence  is  contradictory,  conflicting  and  irreconcil- 
able, and  that  produced  by  the  party  in  whose  favor  the  jury  find, 
when  considered  alone,  and  independent  of  the  opposing  testimony, 
clearly  sustains  the  verdict,  it  will  not  be  disturbed,  unless  it  is  man- 
ifest that  the  jury  have  mistaken  the  evidence,  or  have  been  governed 
by  passion  or  prejudice.  It  is  not  sufficient  that  the  whole  evidence 
in  such  a  case  produces  doubt  as  to  which  party  was  entitled  to  re- 
cover.    Chapman  v.  Burt,  337. 

Newly  discovered  evidence. 

6.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discov- 
ered evidence,  when  it  is  merely  cumulative,  and  is  not  of  a  conclu- 
sive character.     Krug  v.  Ward,  603. 

7.  If,  after  the  trial  of  a  case,  a  party  discovers  new  evidence,  not 
merely  cumulative,  but  of  an  important  and  decisive  character,  in 
connection  with  other  evidence  excluded  by  the  court  for  want  of 
proof  of  the  fact  to  be  proved  by  the  newly  discovered  evidence,  and 
the  party  has  been  guilty  of  no  negligence  in  attempting  to  find  the 
new  proof,  a  new  trial  will  be  granted.  Cairo  and  St.  Louis  Railroad 
Co.  v.  Schumacher,  583. 

8.  After  protracted  litigation,  and  the  submission  of  a  cause  to  two 
juries,  the  court  will  not  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  unless  it  is  manifest  that  such  evidence  will 
change  the  result.  Where  such  is  not  necessarily  the  case,  or  the  new 
evidence  is  only  cumulative,  and  by  no  means  conclusive,  a  new  trial 
will  not  be  granted.     Chapman  v.  Burt,  337. 

Excessive  damages. 

9.  Trespass— false  imprisonment.  Where  a  party  was  arrested  with- 
out warrant,  for  the  violation  of  an  ordinance,  not  in  view  of  the 
officer  arresting,  and  taken  before  a  police  magistrate,  who  ordered 
his  incarceration  for  abusive  and  insulting  language,  when  he  only 
had  power  to  fine  for  contempt,  it  was  held,  in  an  action  by  the  party 
so  arrested  and  imprisoned,  for  the  trespass,  against  the  officers,  that 
$200  were  greater  than  should  have  been  allowed,  but  not  so  flagrantly 
excessive  as  to  justify  setting  aside  the  verdict  of  the  jury  on  the 
ground  that  it  was  the  result  of  passion  or  prejudice.  Newton  v. 
LocMin,  103. 
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NEW  TRIALS.    Excessive  damages.     Continued, 

10.  In  action  for  assault  and  battery.  Where  the  proof  showed 
that  the  defendant  assaulted  the  plaintiff  in  a  brutal  manner,  striking 
a  number  of  heavy  blows  upon  the  head  with  a  heavy  padlock,  to 
which  was  attached  a  chain  eight  or  ten  inches  long,  without  any 
reasonable  cause  or  palliating  circumstances,  producing  a  severe  and 
dangerous  illness  for  a  number  of  weeks,  and  possibly  inflicting  a 
permanent  injury,  it  was  held,  that  $2750  damages  could  not  be  re- 
garded as  excessive.     Drohn  v.  Brewer,  280. 

11.  For  services  in  nursing  a  sick  person.  Where  a  party  performed 
services  for  a  person,  about  two  years  before  his  death,  in  caring  for 
and  nursing  him,  the  proof  showing  that  the  services  were  performed 
without  any  special  contract  as  to  the  compensation;  that  the  ser- 
vices were  invaluable ;  that  the  deceased  was,  during  the  time,  afflicted 
with  a  cancer  in  the  throat,  and  that  the  smell  emitted  from  the 
throat  was  very  offensive,  toward  the  latter  part  of  the  life  of  the 
deceased;  that,  except  when  on  visits  to  New  York  City  and  St. 
Louis,  with  the  deceased,  and  the  last  few  months,  the  services  ren- 
dered did  not  prevent  the  plaintiff  from  looking  after  his  own  busi- 
ness; that  the  deceased  had  paid  and  loaned  the  plaintiff  about 
$3000  before  his  death  ;  it  was  held,  in  a  suit  by  the  plaintiff  to  recover 
against  the  estate  for  his  services,  that  a  verdict  in  favor  of  the 
plaintiff  for  $1420.60  was  excessive,  and  the  judgment  was  reversed' 
for  that  reason.     Darling  et  al.  v.  McDonald,  520. 

12.  In  suit  by  the  loife  for  sale  of  liquor  to  her  husband.  See  IN- 
TOXICATING LIQUORS,  16. 

Expression  op  opinion  by  juror. 

13.  The  fact  that  a  juror  had  previously  expressed  an  opinion  in  a 
case  where  he  is  accepted  without  any  examination  on  his  voir  dire, 
affords  no  ground  for  granting  a  new  trial.  Byars  v.  City  of  Mt.  Ver- 
non, 467. 

14.  A  party  will  not  be  permitted  to  accept  a  juror  without  any 
examination  as  to  his  competency,  and  afterwards  set  aside  the  ver- 
dict because  the  juror  did  not  possess  the  requisite  qualifications. 
Ibid.  467. 

Chancery — granting  new  trials  at  law. 

15.  On  ground  of  surprise.  Where  a  plaintiff  in  an  action  at  law 
is  fully  apprised  of  the  defense,  it  matters  not  that  he  is  surprised  by 
the  character  of  the  testimony,  on  an  application  to  a  court  of  equity 
to  grant  a  new  trial.  If  surprised,  he  should  submit  to  a  nonsuit, 
and  not  experiment  with  the  chances  of  a  favorable  verdict.  Bell, 
Admr.  v.  Gardner  et  al.  319. 

16.  Newly  discovered  evidence.  A  court  of  equity  will  not  grant  a 
new  trial  in  an  action  at  law,  to  enable  a  part}*  to  produce  testimony 
merely  cumulative  in  its  character.     Ibid.  319. 
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NEW  TRIALS. 
Chancery — granting  new  trials  at  law.     Continued. 

17.  Unusual  haste  of  court.  If  the  court,  on  the  trial  of  a  cause  at 
law,  commits  au  error  in  unusually  hastening  the  trial,  the  remedy 
at  law  is  complete  by  appeal  or  writ  of  error,  and  therefore  no  ground 
for  a  court  of  equity  to  grant  a  new  trial.  Bell,  Admr.  v.  Gardner  et  al. 
319. 

NON-RESIDENT  DEFENDANTS  IN  CHANCERY. 

Of  the  notice.     See  NOTICE,  1. 

NOTICE. 

Non-resident  dependants  in  chancery. 

1.  Sufficiency  of  the  notice.  Where  the  notice  published  to  a  defend- 
ant in  a  chancery  suit  contains  all  that  the  statute  requires — the  fact 
that  the  bill  has  been  filed,  in  what  court,  by  whom,  against  whom, 
and  the  term  of  court  at  which  the  defendant  is  required  to  appear — 
it  will  be  sufficient,  notwithstanding  there  may  be  some  errors  in  the 
recital  of  dates,  in  other  respects,  if  t\\Qy  are  not  such  as  to  mislead 
any  one  reading  it.     Clark  et  al.  v.  Marfield,  258. 

Entry  op  land  on  tax  books. 

2.  No  notice.  The  entry  of  lands  sold  by  the  United  States  upon 
the  land  book  in  the  county  clerk's  office,  being  required  only  for  the 
purposes  of  taxation,  affords  no  constructive  notice  of  the  facts  ap- 
pearing therefrom  to  subsequent  purchasers.    Betser  v.  Rankin,  289. 

Alteration  of  assessment. 

3.  Notice  should  be  given  to  the  owner.     See  TAXATION,  4,  5. 

Purchaser  prom  a  tenant. 

4.  Of  notice  to  charge  him  with  lien  of  landlord.    See  LIENS,  3  to  6. 

Notice  of  sale  under  deed  of  trust. 

5.  Insufficiency — how  availed  of.     See  SALES,  3. 
Of  intention  to  rescind  contract. 

6.  When  notice  thereof  should  be  given.     See  CONTRACTS,  13. 
Notice  to  agent,  when  notice  to  principal. 

7.  In  respect  to  unsafe  condition  of  coal  mine.  See  NEGLI- 
GENCE, 2. 

OFFICERS. 
Masters  in  chancery. 

1.  Tenure  and  term  of  office.     See  MASTER  IN  CHANCERY,  1. 

Officers  de  facto. 

2.  Master  in  chancery  holding  over.     Same  title,  2. 
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OFFICERS.     Continued. 
Compensation  to  officer. 

3.  As  to  duties  incident  to  the  office.  See  FEES  AND  SALARIES, 
4,  5. 

ORDINANCE. 

Proof  of  publication. 

1.  Whether  sufficient.  If  the  ordinances  of  any  city  or  town  in 
corporated  under  the  general  law  of  1872,  are  published  in  book  or 
pamphlet  form,  purporting  to  have  been  so  published  by  authority  of 
the  board  of  trustees  or  the  city  council,  no  other  publication  need 
be  shown  to  admit  them  in  evidence,  nor  need  the  fact  of  their  pas- 
sage be  proved.    Byars  v.  City  of  Mt.  Vernon,  467. 

IS  A  LAW  OF  THE  CORPORATION. 

2.  Where  an  incorporated  city  or  town  is  invested  by  the  legisla 
ture  with  power  to  pass  ordinances,  an  ordinance  enacted  bjr  the  legis. 
lative  branch  of  the  corporation,  in  pursuance  of  the  act  creating  the 
corporation,  and  within  the  power  conferred,  has  the  force  and  effect 
of  a  law  passed  by  the  legislature,  and  can  not  be  regarded  otherwise 
than  a  law  of,  and  within,  the  incorporation.  Mason  et  al.  v.  City  of 
Shawneetown,  533. 

PARTIES. 

Who  may  sue,  at  law. 

1.  In  case  of  simple  contracts,  the  person  for  whose  benefit  a 
promise  is  made  may  maintain  an  action  in  his  own  name  upon  it, 
although  the  consideration  does  not  move  from  him.  Steele  et  al. 
Admrs.  v.  Clark,  Admr.  471. 

Suit  for  injury  to  real  estate. 

2.  Who  may  sue.  Where  a  husband  and  wife  are  in  the  actual  pos- 
session of  land  which  is  the  sole  and  separate  property  of  the  latter, 
they  may  recover  jointly  for  an  injury  to  their  possession  ;  but  for  an 
injury  to  the  reversion,  the  wife  alone  must  sue.  Indianapolis,  Bloom- 
ington  and  Western  Railway  Co.  v.  McLaughlin  et  ux.  275. 

In  suit  on  insurance  policy. 

3.  Who  may  sue.  Where  the  owner  of  a  house  insured  the  same, 
and  the  policy  contained  a  clause,  "loss,  if  any,  payable  to  A,  as  she 
shall  make  appear,"  and  it  appeared  that  A's  only  interest  was  that 
of  a  mortgagee  for  a  debt  due  her  from  the  assured:  Held,  that  the 
assured  had  a  legal  right  to  sue  for  a  loss  in  his  own  name,  as  the 
whole  loss  was  not  payable  to  A,  but  only  to  the  extent  of  her  mort- 
gage.    St.  Paul  Fire  and  Marine  Ins.  Co.  v.  Johnson,  598. 

In  action  for  price  of  map  of  coal  mine. 

4.  Who  m<iy  sue.  Under  section  2  of  the  "act  providing  for  the 
health    and   safety  of  persons  employed  in  coal  mines,"  R.  S.  1874, 
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PARTIES.     In  action  for  price  of  map  of  coal  mine.     Continued. 

where  the  county  surveyor,  who  was  ex  officio  inspector  of  mines  in 
his  county,  through  his  deputy,  prepares  a  map  of  the  workings  of  a 
coal  mine,  on  the  neglect  of  the  owner  or  agent  to  do  so,  the  former 
may  maintain  an  action  to  recover  the  cost  of  the  same  in  his  own 
name.  It  is  not  necessary  to  sue  in  the  name  of  the  deputy  doing  the 
work.     Daniels  v.  Hilgard,  640. 

In  forcible  detainer. 

5.  Who  may  sue.  Where  land  sold  under  deeds  of  trust  is  con- 
veyed to  an  administrator  in  trust  for  the  heirs  of  his  intestate,  the 
debts  secured  belonging  to  the  estate,  the  administrator  rmay  maintain 
forcible  detainer,  in  his  name,  against  one  withholding  the  possession. 
The  defendant  in  such  suit  can  not  be  heard  to  insist  that  the  suit 
should  be  in  the  names  of  the  heirs.     Bice  v.  Brown,  549. 

Changing  parties  to  a  suit. 

6.  In  a  suit  by  an  administrator  upon  a  policy  of  insurance,  the 
administrator  may  be  dismissed  in  the  action,  and  the  widow  and 
heirs  of  the  assured  substituted  as  plaintiffs  in  his  stead,  under  the 
recent  Practice  Act,  where  the  latter  are  the  proper  parties  to  sue. 
Teutonia  Life  Ins.  Go.  v.  Mueller  et  al.  22. 

7.  Where  there  was  a  mistake  in  a  claim  filed  in  the  county  court 
against  the  estate  of  a  deceased  guardian,  b}*  the  wards,  in  respect  to 
the  name  of  one  of  the  wards,  it  was  held,  that  the  name  might  prop- 
erly be  changed  to  the  true  one,  on  appeal  in  the  circuit  court,  under 
the  Practice  Act  of  1872.    Scheel  et  al.  v.  Eidman  et  al.  301. 

Earnings  of  married  woman. 

8.  When  she  may  sue  for  their  recovery.  See  MARRIED  WO- 
MEN, 2. 

Husband  and  wife. 

9.  When  wife  may  sue  the  husband  at  law.  See  HUSBAND  AND 
WIFE,  1. 

Where  one  is  not  made  a  party. 

10.  He  is  not  bound  by  the  decree.     See  CORPORATIONS,  12. 

PARTITION. 

Sale  by  ancestor. 

1.  Where  an  answer  to  a  bill  in  chancery  for  a  partition  of  lands 
sets  up  a  bargain  and  sale  of  the  premises  by  the  ancestor  of  the 
complainants  to  the  defendant,  the  ancestor  being  a  tenant  in  common 
with  the  defendant,  the  contract  of  sale  being  under  the  hand  and  seal 
of  the  deceased  ancestor,  it  was  held,  that  the  answer,  in  this  respect, 
presented  a  complete  defense  to  the  relief  sought.  Nichols  v.Padfield 
et  al.  253. 
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PARTITION.     Continued. 

PRIOR  PARTITION  BY  PAROL. 

2.  On  bill  for  partition,  the  defendant's- answer  alleged  that  all  of 
the  heirs  of  the  common  ancestor,  after  his  death,  came  together,  and, 
by  parol,  made  a  partition  of  the  lands  which  they  inherited  from 
their  father,  and  each  of  the  heirs  took  possession  of  the  share  sever- 
ally allotted  him  or  her,  which  was  nearly  forty  years  before  the  filing 
of  the  bill:  Held,  that  the  answer  presented  a  defense  to  the  bill  filed 
by  the  children  of  one  of  such  heirs,  as  it  would  be  inequitable,  after 
the  complainants'  mother  had  obtained  her  just  share  in  the  whole  of 
the  lands,  and  acquiesced  in  the  partition  during  her  life,  to  permit 
•  her  heirs,  long  after  they  became  of  age,  to  claim  the  share  of  their 
mother  in  the  lands  so  set  apart  to  others.  Nichols  v.  Padjield  et  al. 
253. 

PARTNERSHIP. 
Parties  may  fix  their  own  terms. 

1'.  Parties  have  the  right  to  enter  into  partnership  upon  such  terms 
as  they  may  choose,  and  the  agreement  will  be  binding  upon  them, 
whatever  its  effect  may  be  as  to  other  parties.  They  may  limit  its 
duration,  or  the  terms  that  shall  govern  it,  Thus,  where  it  relates  to 
the  building  of  a  mill,  they  may  agree  that  it  shall  terminate  when 
the  mill  is  completed  and  established  in  business,  and  then  that  one 
shall  draw  out  the  capital  advanced  by  him,  taking  no  interest  in  the 
real  estate,  and  the  courts  will  carry  such  agreement  into  execution 
as  between  the  parties.     Pearce  et  al.  v.  Pearce,  284. 

Adjustment  of  accounts  in  chancery.  i 

2.  Where  a  bill  for  an  account  charges  that  the  parties  were  part- 
ners, which  is  admitted  by  the  answer,  a  court  of  equity  has  jurisdic- 
tion, and  may  property  adjust  and  state  the  account.     Ibid.  284. 

Of  the  apportionment  of  profits  and  losses. 

3.  Where  a  partnership  was  entered  into  for  the  building  of  a  mill, 
the  complainant  putting  in  money,  to  be  repaid  when  the  mill  was 
completed  and  established  in  business,  he  taking  no  interest  in  the 
real  estate  or  machinery,  it  was  held,  that  he  was  to  be  repaid  out  of 
the  profits,  and  also  his  share  of  the  profits;  and  where,  in  such  case, 
the  defendant,  who  kept  the  books,  refused  to  show  what  the  profits 
were,  it  was  held  proper,  in  stating  the  account,  to  decree  the  repay- 
ment of  the  capital  advanced  by  the  complainant,  with  interest  there- 
on, he  being  willing  to  accept  that.  If  the  profits  were  less  than  the 
interest,  the  defendant  should  have  rendered  an  account  showing  such 
fact,     Ibid.  284. 

4.  Although  a  partner  advancing  capital  to  aid  an  enterprise  was 
to  have  no  interest  in  the  property,  but  to  have  his  money  refunded 
to  him  at  a  certain  time,  with  his  share  of  the  profits,  yet,  if  he  jointly 
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PARTNERSHIP. 

Of  the  apportionment  of  profits  atcd  losses.     Continued. 
uses  the  propert}r,  and  while  so  using"  the  same  aiad  exercising  control 
over  it,  an  accident  happens,  producing  loss,  there  is  no  principle  of 
law  Irv  which  such  partner  should  bear  the  whole  loss.    Pearceet  al. 
v.  Pearce,  284. 

PAUPERS. 

In  the  town  of  Waterloo. 

1.  The  clause  in  the  act  incorporating  the  town  of  Waterloo,  re- 
quiring the  town  to  support  its  paupers,  was  repealed  by  the  act  of 
1872.     Burke  v.  Monroe  Co.  610.     See  STATUTES,  14. 

PENALTY. 

AS  DISTINGUISHED  FROM  LIQUIDATED  DAMAGES. 

In  a  contract.     See  CONTRACTS,  7. 

PERSONAL    PROPERTY.      See    REAL    AND    PERSONAL    PROP- 
ERTY, 2. 

PLEADING. 

Object  of  pleading. 

1.  The  primary  object  of  pleading  is,  to  apprise  the  opposite  party 
of  the  nature  of  the  plaintiff's  claim  or  the  defendant's  defense,  or, 
in  other  words,  to  apprise  the  opposite  party  of  what  he  will  be 
called  upon  to  meet  upon  the  trial.  Quincy  Coal  Co.  v.  Hood,  Admr. 
68. 

General  requisites  of  a  pleading. 

2.  It  is  a  familiar  rule  of  pleading  that  facts  only  should  be  stated, 
and  not  arguments  or  inferences,  or  matter  of  law.  Thus,  in  an  action 
against  officers  for  refusing  to  approve  an  official  bond,  it  is  not 
sufficient  to  allege  generalh'-  that  the  bond  was  good  and  sufficient. 
The  facts  should  be  stated  which  will  show  it  to  be  in  compliance 
with  the  requirements  of  the  statute.    Kilgore  v.  Ferguson  et  al.  213. 

Of  the  declaration. 

3.  In  suit  by  teacher  for  wages.  If  a  school  teacher  is  discharged 
before  the  expiration  of  his  term,  without  justifiable  cause,  in  a  suit 
to  recover  his  wages  for  the  whole  term,  it  is  not  necessary  to  allege 
in  the  declaration  that  he  kept  a  schedule  after  the  time  of  his  dis- 
ci large.     School  Directors  v.  Reddick,  628. 

4.  A  declaration  in  a  suit  by  a  school  teacher  against  the  directors 
of  schools,  which  avers  that  the  plaintiff  presented  his  certificate  of 
qualification  to  teach  before  being  engaged,  followed  by  proof  of  his 
employment,  and  readiness  to  teach,  is  all  that  is  necessary  to  enable 
him  to  recover  wage's  for  the  full  time  he  was  employed  to  teach, 
when  he  has  been  dismissed  without  sufficient  cause.     Ibid.  628. 
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PLEADING.     Of  the  declaration.     Continued. 

5.  In  an  action  on  the  case  against  board  of  supervisors  for  not 
approving  treasurer's  bond  given  to  release  former  sureties.  In  an  action 
on  the  case,  by  the  county  treasurer,  against  members  of  a  board  of 
supervisors,  to  recover  damages  for  their  refusal  to  approve  the 
treasurer's  bond  given  in  lieu  of  a  former  one,  on  notice  by  his  sure- 
ties, the  declaration  simply  averred  that  the  bond  was  good  and 
sufficient,  but  failed  to  show,  by  the  statement  of  facts,  that  it  was 
such  a  bond  as  the  statute  required,  or  that  it  was  executed  and 
filed  in  the  time  required  after  the  service  of  notice  on  him  :  Held, 
on  general  demurrer,  that  the  declaration  was  fatally  defective,  and 
showed  no  right  to  recover.     Kilgore  v.  Ferguson  et  al.  213. 

6.  In  an  action  to  recover  for  the  death  of  a  person,  occasioned  by 
the  negligence  of  the  defendant,  the  fact  of  the  survivorship  of  a 
wTidow  or  next  of  kin  being  an  essential  element  in  the  cause  of 
action,  renders  it  indispensable  that  it  should  be  alleged  in  the 
plaintiff's  declaration,  and,  under  the  general  issue,  he  is  bound  to 

•   prove  it.     Quincy  Goal  Go.  v.  Hood.  Admr.  68. 

7.  In  an  action  against  a  railway  company,  to  recover  damages  for 
an  assault,  and  battery  by  one  of  its  servants,  it  is  not  necessary  to 
state  the  name  of  such  servant,  and,  if  stated,  the  name  may  be  re- 
garded as  surplusage,  and  need  not  be  proved  as  alleged.  Toledo, 
Wabash  and  Western  Railway  Go.  v.  Williams,  354. 

8.  In  action  against  a  railroad  for  penalty  for  unreasonable  rates. 
It  not  being  sufficient  to  charge  a  railway  company,  under  the  statute, 
with  the  penalty  for  charging  unreasonable  rates,  on  the  ground  that 
the}''  were  simply  unreasonable  and  extortionate,  without  reference  to 
the  schedule  of  rates  fixed  by  the  commissioners,  a  declaration  in  a 
suit  to  recover  the  penalty  is  fatally  defective,  which  fails  to  aver  that 
a  schedule  of  rates  had  been  established  as  provided  for  in  the  statute, 
and  that  the  defendant  had  charged  in  excess  of  those  rates.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  The  People.  443. 

9.  To  recover  penalty  for  unjust  discrimination  in  freights  and 
charges.  In  an  action  against  a  railway  company,  to  recover  the  statu- 
tory penalty  for  making  unjust  discriminations  in  its  rates  of  charges 
of  toll  and  for  freights,  the  declaration  must  show  that  the  respective 
freights  mentioned  were  of  like  quantity,  of  the  same  class,  and  that, 
in  respect  to  such  freight,  there  was  a  higher  charge  for  a  less,  than 
for  a  greater  distance.  The  description  of  the  respective  freights 
merely  as  one  car  load  of  ponies,  and  one  car  load  of  horses,  docs  not 
sufficiently  show  them  to  be  "like  quantities  of  freight  of  the  same 
class."     Ibid.  443. 

Joinder  of  counts. 

10.  In  trespass  and  case.  Under  the  recent  change  m  our  Practice 
Act,  abolishing  the  distinction  between  the  actions  of  trespass  and 
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PLEADING.    Joinder,  of  counts.     Continued. 

case,  counts  in  both  these  forms  of  action  may  be  joined  in  the  same 
declaration.     Krug  v.  Ward,  603. 

Carrying  demurrer  back. 

11.  Under  the  rules  of  pleading,  a  demurrer  ma}*-  be  carried  back, 
except  where  the  general  issue  may  intervene,  and  made  to  reach  the 
first  defect  in  pleading,  no  matter  by  which  part}7"  committed.  Chest- 
nut v.  Chestnut,  346. 

Of  filing  additional  pleas. 

12.  Practice  in  respect  thereto.     See  PRACTICE,  8,  9. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Plaintiff  limited  by  his  declaration  as  to  elements  of  damages,.  In 
an  action  to  recover  damages  for  the  death  of  a  party,  occasioned  by 
negligen.ee,  the  declaration  limited  the  next  of  kin  of  the  deceased  to 
his  father,  and,  on  the  trial,  the  court  admitted  proof  that  the  deceased 
left  a  father,  mother,  and  five  brothers  and  sisters,  against  the  objec- 
tion of  the  defendant:  Held,  That  the  court  erred  in  allowing  the 
evidence,  as  it  was  variant  from  the  declaration.  Quincy  Coal  Co.  v. 
Hood,  Admr.  68. 

2.  In  action  to  recover  for  death  of  a  person  from  negligence,  the  fact 
of  the  survivorship  of  a  widow  or  next  of  kin  being  an  essential  ele- 
ment in  the  cause  of  action,  renders  it  indispensable  that  it  should  be 
alleged  in  the  plaintiff's  declaration,  and,  under  the  general  issue,  he 
is  bound  to  prove  it,     Ibid.  68. 

3.  Generally.  It  is  an  elementary  rule  of  pleading,  that  every  fact 
essential  to  a  cause  of  action  is  issuable,  and  must  be  proved  upon 
the  trial,  unless  admitted  by  the  defendant,  substantially  as  alleged. 
Ibid.  68. 

4.  As  to  time  of  making  contract.  Where  pleas  of  usury  allege  that 
the  usurious  contract  was  made  at  a  particular  time,  it  is  not  neces- 
sary to  prove  that  the  contract  was  made  at  the  time  alleged.  A  vari- 
ance in  this  respect  is  immaterial,     Reinback  v.  Crabtree  et  al.  182. 

5.  -  Evidence  must  be  confined  to  the  cause  of  injury  stated  in  the  decla- 
ration. In  an  action  by  a  widow  of  a  deceased  person  against  parties 
for  selling  the  deceased  intoxicating  liquors,  where  the  alleged  injury 
is  to  the  plaintiff's  means  of  support,  the  evidence  should  be  confined 
to  such  injury  alone,  and  it  is  error  to  admit  proof  that  the  plaintiff 
was  injured  in  person  b}*  the  acts  of  her  husband,  while  intoxicated, 
and  the  error  will  not  be  cured  by  an  instruction  that  no  damages 
should  be  awarded  on  account  of  such  personal  injuries.  Hackett 
et  al.  v.  Smelsley,  109.   • 
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PLEADING  AND  EVIDENCE.     Continued. 
Complaint  for  violation  of  ordinance. 

6.  Proof  of  several  violations.  If  a  complaint  for  the  violation  of 
an  ordinance  is  not  limited  to  a  single  offense,  but  charges  a  viola- 
tion generally,  proof  may  be  admitted  of  any  number  of  offenses,  pro- 
vided the  aggregate  of  the  fines  assessed  do  not  exceed  the  magistrate's 
jurisdiction.     Byars  v.  City  of  Mt  Vernon,  467. 

Matter  of  surplusage. 

7.  Need  not  be  proved.     See  PLEADING,  7. 

POLICE  REGULATIONS. 
What  is  a  police  regulation. 

1.  By ,  whom  to  be  determined.  The  question,  whether  certain  re- 
quirements are  a  part  of  a  system  of  police  regulation  adapted  to  aid 
in  the  protection  of  life  and  health,  is  properly  one  of  legislative  de- 
termination, and  a  court  should  not  lightly  interfere  with  such  deter- 
mination, unless  the  legislature  has  manifestly  transcended  its 
province.     Daniels  v.  Hilgard,  640. 

In  regard  to  mines. 

2.  Constitutionality  of  act  of  1874,  to  provide  ufor  the  health  and 
safety  of  persons  employed  in  coal  mines."  See  MINES  AND  MIN- 
ING, 1. 

PRACTICE. 
Motion  to  quash  summons. 

1.  Of  its  sufficiency.  Where  the  first  summons  issued  in  a  cause 
was  returned  "not  found,"  and  thereupon,  within  ten  days  of  the  com- 
mencement of  the  term,  an  alias  summons  was  issued,  returnable  to 
the  same  term,  which  was  served,  and  the  cause  continued,  and  the 
defendant,  at  the  next  term  to  which  the  cause  was  continued,  moved 
the  court  "to  quash  the  writ  issued  herein,"  which  motion  was  over- 
ruled: Held,  that  the  motion  was  defective  in  not  specifying  which 
writ  was  intended,  and  hence  the  question  was  not  properly  presented 
whether  the  second  summons,  issued  within  ten  days  of  the  term, 
should  not  have  been  made  returnable  to  the  next  succeeding  term. 
Cheney  v.  City  National  Bank  of  Chicago,  562. 

Time  within  which  to  take  certain  objections. 

2.  Where  party  is  sued  in  wrong  county.  Where  a  defendant  is 
alleged  to  have  been  improperly  sued  in  a  foreign  county,  the  objec- 
tion must  be  taken  in  apt  time,  or  it  will  be  regarded  as  waived.  It 
is  too  late  to  urge  it  after  judgment.  Section  2  of  the  Practice  Act 
of  1872  must  receive  the  same  construction  given  to  a  similar  provi- 
sion of  the  Revised  Statutes  of  1845.  Toledo,  Wabash  and  Western 
Railway  Co.  v.  Williams,  354. 
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PRACTICE. 

Time  within  which  to  take  certain  objections.     Continued. 

3.  As  to  complaint  before  police  magistrate.  If  no  exception  is 
taken  to  the  complaint  before  the  police  magistrate,  upon  which  a 
defendant  is  arrested  for  the  breach  of  an  ordinance,  no  objection  to 
its  sufficiency  can  be  taken  on  appeal  to  the  circuit  court.  Byars  v. 
City  of  Mt.  Vernon,  467. 

4.  As  to  the  right  to  file  a  bill  of  review.     See  CHANCERY,  8,  9. 
Objections  to  evidence. 

5.  Where  specific  objections  are  made  to  the  admission  of  testimony, 
none  of  which  are  tenable,  other  objections  must  be  regarded  as 
waived.     Wickenkamp  v.  Wickenkamp,  92. 

6.  Improper  evidence  no  ground  of  error  if  not  objected  to.  The  mere 
fact  that  improper  evidence  is  allowed  to  go  to  the  jury,  without 
objection,  can  not  be  urged  as  a  ground  for  reversing  a  judgment. 
Ibid.  92. 

7.  How  to  avoid  improper  evidence.  Where  improper  evidence  is 
admitted,  the  other  party  should  move  to  exclude  it,  or  ask  the  court 
to  instruct  the  jury  to  disregard  it,  and  if  the  court  refuses,  it  will  be 
error.     Ibid.  92. 

Of  filing  additional  pleas. 

8.  Where  a  defendant,  at  a  succeeding  term  of  the  court  to  that 
at  which  the  issues  were  made  up,  filed  an  additional  plea,  setting  up 
the  Statute  of  Frauds,  without  leave  of  the  court  or  notice  to  the 
plaintiff,  it  was  held,  no  error  to  strike  the  same  from  the  files,  on 
motion  of  the  plaintiff.     Millikin  v.  Jones,  372. 

9.  Where  a  defendant,  after  filing  the  general  issue,  and  the  con- 
tinuance of  the  cause,  discovers  that  he  has  a  substantial  defense  not 
admissible  under  the  general  issue,  he  should,  at  the  earliest  conve- 
nient day,  ask  for  special  leave  of  the  court  to  file  an  additional  plea, 
so  as  not  to  take  the  plaintiff  by  surprise  or  delay  the  business  of  the 
court.     Ibid.  372. 

Amendment  of  pleadings. 

10.  How  to  take  advantage  of  amendment  by  interlineation.  If  a 
defendant  desires  to  present  the  question  whether  an  amendment  of 
a  declaration  can  be  made  by  interlineations,  he  should  move  to  strike 
the  amended  declaration  from  the  files  for  that  cause,  and  have  ex- 
ceptions to  the  ruling  of  the  court  preserved  by  a  bill  of  exceptions. 
Teutonia  Life  Ins.  Co.  v.  Mueller  et  al.  22. 

Remarks  of  judge  upon  the  facts. 

11.  Although  the  kuowledge  of  the  judge  trying  a  case  may  be 
superior  to  that  of  the  witnesses  in  respect  to  facts  in  issue,  yet  the 
law  does  not  permit  him  to  bias  the  jury  by  his  own  opinion  as  to 
any  disputed  fact  which  is  required  to  be  proved.  Andreas  et  al.  v. 
Ketcham,  377. 
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PRACTICE.     Continued. 

TRYING  CAUSE  OUT  OP  ITS  OI5DER. 

12.  No  order  of  record  required.  Where  the  court  tries  or  hears  a 
case  out  of  its  order  on  the  docket,  no  written  order  or  rule  of  the 
court  is  required  to  be  entered  of  record.     Clark  et  al.  v.  Marfield,  258. 

13.  Hearing  of  chancery  causes.  Whether  the  provision  of  the 
statute  requiring  the  clerk  to  apportion  the  causes  on  the  docket  for 
different  days  of  the  term,  and  that  they  be  disposed  of  in  their  order, 
applies  to  chancery  causes,  is  a  matter  of  great  doubt,  but  if  tt  does, 
the  court  lias  a  discretionaiy  power,  for  good  and  sufficient  cause,  to 
hear  a  cause  before  the  day  it  is  set  for  hearing  on  the  docket,  and  un- 
less it  appears  that  the  discretion  has  been  abused,  it  will  not  be  in- 
terfered with  by  this  court.     Ibid.  258. 

14.  Where  the  clerk  had  set  the  chancery  causes  for  the  40th  day 
of  the  term,  and  the  judge  on  the  27th  day  of  the  term  announced  in 
open  court  that  the  call  of  the  chancery  docket  would  commence  on 
the  34th  day  of  the  term,  and  where  a  case  was  called  on  the  35th 
day,  upon  the  objection  of  counsel,  the  court  offered  opportunity  to 
show  cause  why  they  were  not  ready  for  trial,  or  to  move  for  a  con- 
tinuance, which  they  declined  to  do,  and  the  court  thereupon  pro- 
ceeded with  the  hearing:  Held,  that  the  court  did  not  err  in  hearing 
the  cause  before  the  day  set  by  the  clerk.     Ibid.  258. 

Examination  of  juror  on  his  voir  dire. 

15.  Necessity  thereof  to  avail  of  want  of  proper  qualifications.  See 
NEW  TRIALS,  13,  14. 

In  case  op  the  repeal  op  a  statute. 

16.  By  what  law  the  practice  will  be  governed.  See  STATUTES,  12, 
13. 

Changing  parties  to  a  suit.    See  PARTIES,  6,  7. 

PRACTICE  IN  THE  SUPREME  COURT. 
Filing  transcript  op  record. 

1.  Extension  of  time.  It  is  the  duty  of  a  part}7-,  who  has  perfected 
an  appeal  to  this  court,  to  file  a  transcript  of  the  record  in  the  case 
by  the  close  of  the  second  day  of  the  next  term  thereof,  or,  within 
that  time,  procure  an  order  extending  the  time.  On  failure  to  do  so, 
he  will  lose  all  right  to  further  prosecute  his  appeal,  and  his  appeal 
may  be  dismissed,  with  damages.    Palmer  v.  Gardiner  et  al.  143. 

2.  When  the  record  below  i§  lost.  Where,  after  an  appeal  to  this 
court  is  perfected,  the  record  below  is  lost,  the  appellant  should,  on 
proper  notice,  supply  the  same  under  an  order  of  the  court  below  at 
its  next  term;  and  if,  from  any  reason,  such  application  is  not  then 
allowed,  he  should  procure  a  continuance,  to  enable  him  to  supply 
the  lost  record.     Ibid.  143. 
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PRACTICE  IN  THE  SUPREME  COURT.     Continued. 
Who  may  assign  error. 

3.  It  seems  a  party  can  not  assign  errors  that  onty  affect  another 
party  not  complaining.     Clark  et  al.  v.  Marfield,  258. 

Death  of  appellee. 

4.  Reviving  the  suit.  Where  the  appellee  dies  after  an  appeal  is 
perfected,  and  before  the  filing  of  the  record  in  this  court,  the  law 
does  not  require  his  executor  or  administrator  to  enter  an  appearance, 
but  it  is  the  duty  of  the  appellant  to  get  him  into  court  by  the  service 
of  a  writ  or  notice.  He  may  suggest  the  death,  and  revive  the  suit  in 
the  name  of  the  representative,  and  then  bring  him  into  court. 
Palmer  v.  Gardiner  et  al.  143. 

5.  The  appellant,  in  all  respects,  occupies  the  position  of  a  plain- 
tiff in  error,  and  is  required  to  take  the  same  steps  to  revive  the  suit 
upon  the  death  of  the  appellee.  If  he  does  not,  his  appeal  will  abate, 
and  an  order  dismissing  his  appeal  will  operate  as  an  abatement, and 
leave  the  judgment  appealed  from  in  full  force.     Ibid.  143. 

Error  will  not  always  reverse. 

6.  Giving  improper  instructions.  Even  if  an  instruction  is  tecni- 
cally  defective,  yet,  where  it  can  be  seen  that  it  worked  no  harm,  it 
will  afford  no  ground  of  reversal.     Rice  v.  Brown,  549. 

7.  Striking  plea  from  the  files.  Where,  on  the  trial  of  a  cause,  the 
court  admitted  evidence,  under  the  general  issue,  of  matters  of  de- 
fense presented  by  a  special  plea  which  had  been  stricken  from  the 
files,  and  the  evidence  failed  to  sustain  the  plea,  it  was  held,  even  if 
there  was  error  in  striking  the  plea  from  the  files,  that  this  court 
would  not  reverse,  as  the  defendant  was  deprived  of  no  meritorious 
defense  thereby.     Millikin  v.  Jones,  372. 

Correcting  irregularity. 

8.  Without  reversal — omission  to  dispose  of  case  as  to  all  the  parties. 
On  bill  for  a  partnership  account,  a  decree  was  rendered  which  failed 
to  make  any  disposition  of  the  case  as  to  one  of  the  defendants, 
which  was  objected  to  in  this  court.  The  evidence  failed  to  show  any 
interest  in  such  party:  Held,  that  the  cause  would  not  be  reversed 
for  the  irregularity,  but  that  this  court  would  dismiss  the  bill  as  to 
such  party.     Pearce  et  al.  v.  Pearce,  284. 

Costs  and  damages  on  dismissing  appeal. 

9.  On  the  death  of  the  appellee.  Where  an  appeal  is  dismissed  or 
abated  by  the  death  of  the  appellee,  a  judgment  against  the  appellant 
for  iiis  own  costs,  is  proper,  but  it  is  not  proper  to  render  judgment 
against  him  for  the  appellee's  costs,  nor  for  damages,  and  if  so 
rendered,  it  will  be  corrected  on  proper  application  at  the  same  or 
next  succeeding  term.     Palmer  v.  Gardiner  et  al.  143. 
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PRESCRIPTION. 
Right  of  way. 

Over  the  land  of  another.     See  RIGHT  OF  WAY,  1,  2,  3. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  the  passage  of  laws.     See  STATUTES,  1. 

2.  As  to  existence  of  malice,  in  a  suit  for  malicious  prosecution.  See 
MALICIOUS  PROSECUTION,  7,  8,  11. 

3.  That  a  grand  jury  was  properly  sworn.     See  JURY,  1. 

PROCESS. 

Contradicting  sheriff's  return. 

1.  The  sheriff's  return  of  service  on  original  process  does  not  im- 
port absolute  verity,  but  is  only  prima  facie  evidence  of  the  truth  of 
the  matters  therein  recited,  and,  consequently,  may  be  put  in  issue, 
before  judgment,  b}r  plea  in  abatement.    Sibert  v.  Thorp,  43. 

PROMISSORY  NOTE. 

Payable  on  a  contingency. 

1.  To  constitute  a  valid  promissory  note,  it  must  be  payable  at 
sometime  or  other,  though  it  may  be  uncertain  when  that  time  will 
come.  When  payable  on  a  contingency,  it  makes  no  difference  that 
the  contingenc}r  does,  in  fact,  happen  afterward,  on  which  the  pay- 
ment  is  to  become  absolute,  for  its  character  as  a  promissory  note  can 
not  depend  upon  future  events  but  solely  upon  its  character  when 
executed.     White  v.  Smith,  351. 

2.  A  written  promise  to  pay  a  certain  sum  of  money  to  a  railroad 
company,  or  order,  in  such  installments  and  at  such  times  as  the 
directors  of  the  company  may,  from  time  to  time,  assess  or  require,  is 
a  valid,  negotiable  promissory  note,  being,  in  effect,  payable  on  de- 
mand, or  in  installments  on  demand.     Ibid.  351. 

Given  on  settlement. 

3.  How  far  conclusive.  If  a  note  is  given  in  settlement  for  services 
up  to  its  date,  this  will  not  preclude  the  holder  of  the  note  from  show- 
ing the  existence  of  a  prior  contract,  by  which  he  was  to  receive  a 
certain  sum  for  his  services  per  year,  under  which  he  performed  ser- 
vices after  the  execution  of  the  note.     Wickencamp  v.  Wickencamp,  92. 

Possession  by  the  payee. 

4.  Evidence  of  ownership.  The  possession  of  a  promissory  note  by 
the  payee  is  prima  facie  evidence  of  his  ownership,  and  the  fact  that 
such  note  is  indorsed  in  blank  by  the  payee,  and  also  by  another  per- 
son, does  not  contradict  or  even  tend  to  contradict,  this  presumption. 
Palmer  v.  Gardiner  et  al.  143. 
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PROMISSORY  NOTE.     Possession  by  the  payee.     Continued. 

5.     Where  the  payee  takes  up  a  promissory  note   after  its  negotia- 
tion by  him,  the  ownership,  both  legal  and   equitable,  will  return  to  . 
him,  and   he  may  maintain  an  action  thereon  in  his  own  name.     He 
may,  in  such  case,  strike  out  the  indorsements,  or,  if  in  blank,  fill 
them  up  to  himself.    Palmer  v.  Gardiner  et  al.  143. 

PUBLICATION  OF  NOTICE. 
Against  non-resident  defendants. 

Sufficiency  of  the  notice.     See  NOTICE,  1. 

PURCHASERS. 
Who  may  become  a  purchaser. 

1.  Directors  of  a  corporation — whether  they  may  become  purchasers 
of  property  of  the  company.  Where  the  property  of  a  coal  company 
was  sold  under  a  deed  of  trust  given  by  the  company,  and,  after  a  sum 
sufficient  to  satisfy  the  trust  deed  was  realized,  the  remaining  prop- 
erty was  also  sold,  by  the  consent  and  direction  of  the  directors,  and 
the}^  became  the  ^purchasers  of  all  the  property  at  such  sale:  Held, 
that  the  sale,  after  enough  was  raised  to  pay  the  debts  secured  by  the 
trust  deed,  was  void,  because  the  directors  as  to  such  property  were 
the  vendors,  and  they  could  not  purchase  of  themselves  or  at  a  sale 
made  by  their  authority.  Harts  et  al.  v.  Brown  et  al.  226.  See  COR- 
PORATIONS. 

Bona  fide  purchaser  without  notice. 

2.  How  far  protected.  Where  the  United  States,  after  the  sale  of  a 
tract  of  land  and  the  giving  of  a  receipt  of  the  receiver  for  the  pur- 
chase money,  conveyed  the  same  land  with  others  to  the  State,  and 
the  State  to  the  county  in  which  the  same  was  located,  and  the  county 
sold  and  conveyed  the  same  for  a  valuable  consideration  paid,  after 
which  the  same  passed  through  several  bona  fide  purchasers,  who  had 
no  notice  whatever  of  the  equitable  rights  of  the  party  claiming  un- 
der the  purchase  from  the  government,  it  was  held,  that  the  equitable 
title  could  not  prevail  over  the  junior  equity  which  was  united  with 
the  legal  title.     Betser  v.  Rankin,  289. 

Purchaser  from  defendant  in  execution. 

3.  Succeeds  to  his  rights.  A  purchaser  of  land  sold  under  execution, 
from  the  execution  debtor,  succeeds  to  all  the  rights  and  equities  of 
the  latter,  and  no  more,  and  is  entitled  to  precisely  the  same  reme- 
dies.   Hay  v.  Baugh  et  al.  500. 

Purchaser  from  a  tenant. 

4.  When  he  holds  subject  to  landlord's  lien.    See  LIENS,  3  to  6. 

PURCHASE  MONEY. 

Of  a  defense  thereto. 

Breach  of  covenant  against  incumbrances.  See  CONSIDERATION, 
1,2. 
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RAILROADS. 

Extortionate  charges. 

1.  When  liability  attaches.  To  hold  a  railroad  company  liable  to 
the  penalties  provided  in  the  act  to  prevent  extortion,  etc.,  approved 
May  2,  1873,  on  the  ground  of  extortion,  it  must  be  shown  that  it 
charged  more  than  the  maximum  rates  fixed  by  the  Board  of  Rail- 
road and  Warehouse  Commissioners,  and  until  these  rates  are  fixed, 
no  liability  can  be  incurred,  under  the  statute,  for  unreasonable  or 
extortionate  charges,  and  when  made,  the  taking  of  the  rates  named, 
or  less  rates,  will  not  incur  the  penalty,  even  though  the  proof  shows 
them  to  be  more  than  fair  and  reasonable  rates.  Chicago,  Burlington 
and  Quincy  Railroad  Go.  v.  The  People,  443. 

Of  regulations  adopted. 

2.  For  the  protection  of  ladies  at  depot.  Where  several  railway 
companies  have  provided  in  their  depot  building,  in  a  large  city, 
separate  waiting  rooms  for  ladies  and  gentlemen,  a  regulation  that 
no  gentleman  without  a  lady  shall  be  allowed  to  enter  and  remain  in 
the  ladies'  room,  is  not  onl}r  reasonable,  but  absolutely  necessary  to 
enable  the  companies  to  discharge  a  duty  they  owe  the  public,  of 
protecting  females,  while  at  the  depot,  from  violence  and  insult. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Williams,  354. 

3.  Where  a  man,  without  any  lady,  went  into  the  ladies'  waiting 
room  of  a  union  depot  in  a  city,  there  being  a  different  room  provided 
for  gentlemen,  and,  aoout  dusk,  went  into  the  "  ladies'  private  room," 
and,  when  ordered  out  by  a  servant  of  one  of  the  companies  using  the 
depot,  refused  to  go,  and  was  then  taken  by  the  collar  and  put  out 
upon  the  platform,  he  receiving  no  personal  injuries,  and  his  clothes 
not  being  torn:  Held,  in  an  action  on  the  case  for  the  acts  of  such 
servant,  against  the  railway  company,  that  the  plaintiff,  under  the 
circumstances,  was  not  entitled  to  recover.     Ibid.  354. 

Railroad  directors. 

4.  Of  their  relation  to  the  stockholders — becoming  members  of  a  com- 
pany contracting  to  build  the  road.  See  TRUSTS  AND  TRUSTEES, 
8,  9,  10. 

RATIFICATION. 

As  to  act  of  trustee  or  agent. 

1.  Whether  ratification  binding.  No  ratification  of  the  acts  of  an 
as:ent  or  trustee  will  estop  the  principal  or  cestui  que  trust,  unless  he 
has  been  made  aware  of  all  the  material  facts  and  circumstances  of 
the  transaction  that  would  in  any  way  influence  his  mind  or  affect 
the  transaction.  Oilman,  Clinton  and  Springfield  Railroad  Co.  v. 
Kelly  et  al.  426. 

47 — 77th  III. 
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REAL  AND  PERSONAL  PROPERTY. 
Building  upon  land  of  another. 

1.  With  the  owner's  consent.  Where  the  owner  of  a  lot  consents  to 
the  building  of  a  barn  thereon  by  another,  without  any  terms  being 
agreed  upon,  the  presumption  will  be  that  the  barn  was  to  become 
a  part  of  the  freehold,  or  that  the  owDer  is  to  pay  for  the  building. 
Dunstedter  v.  Dunstedter,  580. 

Personalty. 

2.  Rails,  as  well  as  a  string  of  fence,  may  be  personal  property. 

Fahneslock,  use,  etc.  v.  Gilliam  et  al.  687. 

RECEIVERS. 
Of  their  powers. 

In  case  of  insolvent  corporation.     See  CORPORATIONS,  12,  13. 

RECOGNIZANCE. 

Lost  recognizance. 

1.  May  be  supplied.  As  the  court  has  power  to  permit  kuj  part  of 
the  record  or  files  to  be  supplied  in  case  of  loss  or  destruction,  a 
recognizance  may  be  supplied  on  proof  of  the  loss  of  the  original, 
and,  when  so  supplied,  a  forfeiture  may  be  taken  of  the  same.  McEl- 
wee  et  al.  v.  The  People,  493. 

RECORDING  LAW. 

Protection  to  purchasers. 

1.  By  facts  appearing  from  record.  "Where  the  record  of  deeds 
showed  that  a  party  giving  a  deed  of  trust  to  secure  the  purchase 
money,  had  reconveyed  the  land  to  the  former  owner  and  his  grantor, 
and  a  release  of  the  land  by  the  trustee,  a  purchaser  from  the  former 
owner,  in  whom  the  record  showed  title,  will  not  be  bound  to  exam- 
ine the  records  further  to  see  if  a  conve}Tance  had  been  made  subse- 
quently to  such  release,  by  any  party  authorized  to  sell  under  the 
trust  deed,  as  the  record  showed  the  revocation  of  the  power  of  sale, 
and  such  purchaser  will  be  protected  against  any  sale  under  the  deed 
of  trust.     Porter  v.  McNabney  et  al.  235. 

2.  After  the  trustee  in  a  deed  of  trust  has  released  his  power  of 
sale  by  a  formal  deed  of  release,  the  part}r  named  as  his  successor, 
to  exercise  the  power  in  case  of  his  death  or  absence,  will  have  no 
more  authority  to  make  a  sale  of  the  land  conveyed  by  the  trust  deeO. 
than  a  mere  stranger;  and  where  such  release  is  recorded  before  such 
a  sale,  a  purchaser  of  the  land  from  the  owner  will  not  be  bound  to 
search  the  record  of  deeds  to  see  if  a  conveyance  has  been  made 
under  the  power  after  its  release.     Ibid.  285 
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REMEDIES. 

TO  SET  ASIDE  JUDICIAL  SALE. 

1.  Whether  by  motion,  or  in  equity.     See  CHANCERY,  23,  24. 
Support  op  wife  when  deserted. 

2.  Remedy -of  one  who  furnishes  her  necessaries.  See  HUSBAND 
AND  WIFE,  4. 

In  respect  to  an  illegal  levy. 

3.  Remedy  at  law,  not  in  chancery.     See  CHANCERY,  1. 
In  respect  to  an  excessive  levy. 

4.  Of  the  proper  remedy.    See  same  title,  22. 
Upon  promissory  note. 

5.  Remedy  in  chancery — where  the  maker  becomes  part  owner.  See 
same  title,  25. 

Assignor  of  promissory  note. 

6.  Remedy  against  him  in  chancery.     Same  title,  26. 
In  cases  of  concurrent  jurisdiction. 

7.  At  "law  and  in  equity — where  the  remedy  should  be  sought.  See 
same  title,  3. 

REMITTITUR. 

When  it  may  be  entered. 

1.  Where  the  plaintiff,  after  the  adjournment  of  the  court  at  which 
he  recovers  judgment  for  too  large  a  sum,  tiles  a  remittitur  of  the 
excess,  aud  a  similar  one  in  this  court,  on  appeal,  with  a  request  that 
it  be  acted  upon  under  section  82  of  the  Practice  Act  of  R.  S.  of  1874, 
this  court  will  allow  the  same,  and  thus  cure  the  error,  if  am\  Cheney 
v.  City  National  Bank  of  Chicago,  562. 

RENT. 

Insurance. 

Liability  of  company  for  rent  pending  repairs.    See  INSURANCE,  5. 

REPEAL  OF  STATUTES.     See  STATUTES,  11  to  15. 

REPLEVIN. 
Demand  and  refusal. 

1.  When  necessary.  Where  a  party  obtains  the  possession  of  prop- 
erty lawfully,  an  action  of  replevin  can  not  be  maintained  to  recover 
it  until  a  demand  has  been  made  and  the  possession  refused.  Ohio 
and  Mississippi  Railway  Co.  v.  Noe,  513. 

2.  Where  goods  are  shipped  by  rail,  the  railway  company,  having 
obtained  possession  lawful!}-,  will  have  the  right  to  hold  them  until 
the  freight  actually  clue  is  paid  or  tendered,  and  a  demand  is  made. 
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REPLEVIN.    Demand  and  refusal. 

If  too  much  freight  is  charged,  the  owner  should  tender  the  proper 
amount  before  bringing  replevin.     The  tender  is  too  late  after  the 
suit  is  commenced.     Ohio  and  Mississippi  Railway  Co.  v.  Woe,  513. 
Replevin  bond. 

3.  For  whose  benefit.  Under  our  statute,  the  object  of  a  replevin 
bond  is  not  merely  to  indemnify  the  officer  executing  the  replevin 
writ,  but  also  to  furnish  an  additional  remedy  to  the  defendant  in 
case  the  plaintiff  fails  to  maintain  his  suit.  Fahnestock,  use,  etc.  v. 
Gilham  et  al.  637. 

4.  Obligors  estopped  to  deny  jurisdiction  of  court.  Where  possession 
of  rails  in  a  string  of  fence  is  obtained  on  replevin  before  a  justice 
of  the  peace,  the  plaintiff  in  that  suit  insisting  that  the  justice  had 
jurisdiction,  even  if  the  justice  had  not  jurisdiction  of  the  subject 
matter  of  the  suit,  the  obligors  in  the  replevin  bond  will  be  estopped 
from  urging  such  fact  in  defense  in  a  suit  on  the  same.  They  will 
be  estopped  by  their  own  act  and  admission.     Ibid.  637. 

RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  13  to  17. 

RETURN  ON  PROCESS. 

May  be  contradicted.    See  PROCESS,  1. 

RIGHT  OF  WAY. 

Over  the  land  of  another. 

1.  By  prescription.  A  prescriptive  right  to  a  way  over  the  land 
of  another  can  not  be  acquired  short  of  twenty  years'  continuous  and 
uninterrupted  adverse  enjoyment.  Where  the  use  has  been  for  that 
length  of  time,  and  it  has  been  peaceable,  the  law  presumes  a  grant. 
Kuhlman  v.  Hecht,  570. 

2.  If  the  use  of  a  right  of  way  lacks  in  time,  in  peaceable  enjoy- 
ment, or  is  founded  on  a  lease,  it  will  not  amount  to  a  prescriptive 
right,  even  if  more  than  twenty  years  have  elapsed.     Ibid.  570. 

3.  If  one  person  enters  as  the  tenant  of  another,  and  holds  under 
him,  a  prescriptive  right  can  not  be  acquired  to  a  right  of  way  over 
the  land  of  the  lessor,  while  the  tenant  thus  holds;  nor  will  any  por- 
tion of  the  time  lie  thus  holds  be  counted,  in  making  out  the  pre- 
scriptive right.    Ibid.  570. 

4.  From  necessity.  A  right  of  way  from  necessity  is  created  where 
the  owner  sells  land  which  is  wholly  surrounded  by  other  lands  of 
the  grantor.  In  such  case,  the  purchaser  will  have  the  right  of  way 
over  the  grantor's  land,  to  and  from  his  own.     Ibid.  570. 

5.  If  a  party  sells  land  not  entirely  surrounded  by  his  own,  but  only 
adjoining  the  same,  the  purchaser  acquires  no  right  of  way,  by  im- 
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RIGHT  OF  WAY.     Over  the  land  of  another.     Continued. 

plication,  over  the  remaining  land  of  the  grantor,  even  thought  it  lies 
between  the  land  bought  and  the  public  highway.  Kuhlmanr.  Hecht, 
570. 

6.  When  appurtenance  to  land  passes  by  a  conveyance  of  the  land. 
A  way  held  by  grant  or  prescription  will  pass  by  a  conveyance  of 
the  land  with  which  it  is  used  and  enjoyed  as  an  appurtenance.  Ibid. 
570. 

7.  But  a  mere  license  to  use  a  way  which  has  not  ripened  into  a 
right,  but  may  be  revoked,  is  not  an  appurtenance,  and  will  not  pass 
to  a  grantee  of  the  land.     Ibid.  570. 

SALES. 
Op  the  delivery  of  property  sold. 

1.  To  affect  subsequent  purchasers  without  notice,  and  creditors,  there 
must  be  an  actual  delivery  of  personal  property,  to  consummate  a 
sale;  but  the  rule  has  its  exceptions,  as,  in  the  case  of  warehouse  re- 
ceipts. Usage  has  made  the  possession  of  such  documents  equivalent 
to  the  possession  of  the  property  itself.  Broadwell  v.  Howard  et  al. 
305.     See  WAREHOUSE  RECEIPTS. 

Sales  under  deeds  of  trust. 

2.  Or  under  decree  of  foreclosure.  In  a  proceeding  in  equity  to 
appoint  a  trustee  to  execute  the  power  of  sale  in  a  trust  deed,  where 
the  decree  finds  the  amount  due  and  appoints  a  trustee  to  sell,  the 
sale  will  not  be  regarded  as  made  under  a  decree  of  foreclosure,  but 
under  the  trust  deed.     Rice  v.  Brown,  549. 

3.  As  to  notice  of  sale.  Where  a  deed  of  trust  required  notice  of 
any  sale  thereunder  to  be  posted  in  four  of  the  most  public  places  in 
the  count}r,  and  two  of  the  notices  were  posted  at  different  places  in 
the  same  town,  which  it  was  insisted  vitiated  the  sale:  Held,  that, 
even  if  the  objection  was  well  taken,  it  could  only  be  availed  of  in 
equity  to  set  aside  the  sale,  and  could  not  be  availed  of  in  an  action 
at  law.     Ibid.  549. 

4.  Place  of  sale.  If  one  deed  of  trust  requires  the  property  to  be 
sold  at  A,  and  subsequent  trust  deeds,  upon  the  same  property,  re- 
quires the  sale  to  be  at  B,  a  sale  by  a  trustee  appointed  by  the  court 
to  execute  the  trusts,  made  at  B,  when  the  proceeds  of  the  sale  do  not 
amount  to  more  than  the  debt  secured  by  the  subsequent  ones,  will 
be  good  and  valid.     Ibid.  549. 

Judicial  sales. 

5.  Ground  for  setting  aside,  on  application  of  execution  plaintiff. 
Where  a  defendant  in  execution  turned  out  for  levy  a  tract  of  land 
incumbered  in  excess  of  its  real  value  by  prior  recorded  mortgages, 
which  was  bid  off  by  the  plaintiff's  attorneys  in  satisfaction  of  the 
execution,  and  the  defendant  made  no  misrepresentations  as  to  the 
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SALES.     Judicial  sales.     Continued. 

title  or  condition  of  the  land:  Held,  that  the  doctrine  of  caveat  emptor 
applied,  and  that  it  was  error  to  set  aside  the  sale  and  cancel  the 
entry  of  satisfaction,  on  the  motion  of  the   plaintiff  in  execution. 

Vanscoyoc  et  al.  v.  Kimler,  151. 

6.  Not  set  aside  for  misrepresentations  of  the  sheriff-  Where  a  plain- 
tiff in  execution,  through  his  attorneys,  bids  in  a  tract  of  land  turned 
out  by  the  defendant  in  the  execution,  in  satisfaction  of  the  execution, 
in  consequence  of  the  misrepresentations  of  the  sheriff  making  the 
levy  and  sale,  that  the  same  was  not  incumbered,  when,  in  fact,  it 
was  incumbered  in  excess  of  its  value,  this  will  afford  no  ground  for 
setting  aside  the  sale  and  satisfaction,  as  the  sheriff  is  not  the  agent 
of  the  defendant.    Ibid.  151. 

7.  No  warranty  implied.  Where  a  debtor  turns  out  land  on  an 
execution,  which  is  incumbered  to  its  full  value,  and  the  same  is  sold, 
there  is  no  implied  warranty  on  the  part  of  the  debtor  that  the  pur- 
chaser shall  acquire  a  fee  simple  title,  free  from  incumbrance,  or  that 
the  debtor  will  redeem;  nor  is  he  under  any  legal  or  moral  obliga- 
tion to  redeem.     Ibid.  151. 

8.  Of  the  fairness  required.  The  greatest  fairness  is  required  of 
those  entrusted  by  law  to  conduct  judicial  sales,  and  of  those  pur- 
chasing at  such  sales;  and  any  agreement,  contract,  or  arrangement 
entered  into,  on  the  part  of  the  bidders,  calculated  to  prevent  compe- 
tition at  the  sale,  being  contrary  to  public  policy  and  a  fraud  upon 
the  law,  will  vitiate  the  sale.  A  court  of  equity  will  not  allow  a  party 
to  profit  by  a  purchase  obtained  by  fraudulent  means.  Wilson  v. 
Kellogg,  47. 

9.  Proof  required  to  set  aside.  A  court  of  equity  will  not  permit 
a  judicial  sale  to  be  set  aside  without  clear  and  satisfactory  proof, 
especially  after  the  lapse  of  several  years,  and  where  the  purchaser 
has  made  valuable  improvements,  nor,  in  such  a  case,  for  slight  or 
trivial  causes.     Ibid.  47. 

10.  Thus,  where  land  was  sold  at  an  administrator's  sale  for  its 
then  value,  and  the  purchaser  redeemed  the  same  from  tax  sales,  and 
paid  all  taxes  thereafter,  and  made  valuable  improvements,  and  the 
proof  of  an  unlawful  agreement,  on  the  part  of  the  purchaser,  to  pre- 
vent two  persons  from  bidding,  was  of  a  suspicious  character,  and 
wholly  denied  by  the  purchaser  in  his  testimony,  and  it  did  not  ap- 
pear that  the  purchaser's  promise  in  fact  prevented  the  bidders  from 
bidding  above  the  price  paid:  Held,  that  a  decree  setting  aside  the 
sale  was  not  justifiable,  and  the  same  was  reversed.     Ibid.  47. 

11.  Selling  land  in  separate  parcels,  or  en  masse.  It  is  the  dutj'  of 
an  officer,  under  execution,  to  sell  land  levied  upon  in  such  quanti- 
ties and  manner  as  to  produce  the  highest  price  and  work  the  least 
injury  to  the  debtor;   and  an  entire  tract  of  land  should  be  sold  in 
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SALES.     Judicial  sales.     Continued. 

separate  parcels  only  when  it  will  not  produce  injury  to  the  debtor. 
Hay  v.  Baugh  et  al.  500. 

12.  Where  two  distinct  lots  are  sold  en  masse  on  execution,  the 
judgment  debtor,  or  his  grantee  succeeding  to  his  rights,  will  have 
the  right  to  have  the  sale  set  aside  before  the  right  of  redemption  ex- 
pires, by  motion,  unless  special  circumstances  are  shown  rendering 
a  sale  en  masse  proper.     Ibid.  500. 

13.  Remedy  to  set  aside  judicial  sale — when  in  equity.  See  CHAN- 
CERY,  23,  24. 

SCHOOLS. 

Teachers.   • 

1.  Right  of  directors  to  discharge.  Under  the  statute,  the  school 
directors  can,  at  any  time,  discharge  a  teacher  employed  by  them,  for 
incompetency,  notwithstanding  he  may  have  been  employed  for  a 
definite  time  to  teach.    School  Directors  v.  ReddicJc,  628. 

2.  Burden  of  proof  to  show  incompetency.  If  the  school  directors 
discharge  a. teacher  before  the  expiration  of  the  time  he  is  employed 
to  teach,  on  Jthe  ground  of  incompetetrcy,  the  burden  of  proof  is  upon 
them  to  show  that  fact,  in  a  suit  by  the  teacher  for  the  wages  due 
him  for  the  entire  term.     Ibid.  628. 

3.  Certificate  is  prima  facie  evidence  of  qualification  to  teach.  If 
a  school  teacher  has  the  certificate  of  the  superintendent  of  schools 
of  his  qualification  to  teach,  this  will  be  prima  facie  evidence  of  his 
qualification.     Ibid.  628. 

SCIRE  FACIAS. 

When  the  proper  remedy. 

1.  Scire  facias  is  a  judicial  writ,  founded  upon  a  record,  and  when 
brought  to  enforce  the  payment  of  money,  it  must  be  for  a  specific 
sum,  or  perhaps,  in  addition  thereto,  interest  or  exchange,  as  an  inci- 
dent to  the  debt.     Chestnut  v.  Chestnut,  346. 

2.  It  will  not  lie  upon  the  record  of  an  order  for  the  payment  of 
alimony  pending  a  suit  for  divorce,  when  a  resort  to  evidence  dehors 
the  record  would  be  necessary  to  ascertain  the  amount  due.    Ibid.  346. 

SET-OFF. 
Set-off  in  equity. 

When  allowable.     See  CHANCERY,  27. 

SETTLEMENT. 

Giving  note  on  settlement. 

Roio  far  conclusive.     See  PROMISSORY  NOTES,  3. 
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SHERIFF'S  RETURN  ON  PROCESS. 
May  be  contradicted.    See  PROCESS,  1. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  10,  11,  12. 

STATUTES. 

Op  the  passage  op  laws. 

1.  Presumption.  Where  a  law  is  signed  by  the  Speakers  of  both 
houses,  and  approved  by  the  Governor,  it  will  be  presumed  to  have 
been  passed  in  conformity  with  all  the  requirements  of  the  constitu- 
tion, and  that  it  is  valid,  until  the  presumption  is  overcome  by  legiti_ 
mate  proof,  clear  and  convincing-  in  its  character.  Larrison  et  al.  v. 
Peoria,  Atlanta  and  Decatur  Railroad  Go.  et  al.  11. 

2.  As  to  identity  of  bill.  Where  the  journals  of  the  Senate  showed 
that  Senate  bill  No.  453,  for  "An  act  to- incorporate  the  Peoria, 
Atlanta  and  Danville  Railroad  Company,"  was  introduced,  read  a 
first  and  second  time,  and  referred  to  a  committee,  and  that  the  com- 
mittee to  whom  was  referred  Senate  bill  No.  453,  for  "An  act  to 
incorporate  the  Peoria,  Atlanta  and  Decatur  Railroad  Company," 
reported  back  the  same  with  amendments,  and  that  the  same  was 
engrossed  for  a  third  reading,  and  finally  passed  upon  the  call  of  the 
ayes  and  noes:  Held,  that  the  proof  failed  to  raise  even  a  doubt  of 
the  passage  of  the  bill,  and  that  these  entries  failed  to  show  that  there 
were  two  bills*  pending  of  the  same  number,  and  that  the  number 
showed  its  identity.     Ibid.  11. 

3.  Whether  statute  embraces  more  than  one  subject.  The  charter  of  a 
railway  company  will  not  be  subject  to  the  constitutional  objection 
of  embracing  more  than  one  subject  from  the  fact  that  it  authorizes 
the  construction,  etc.,  of  one  or  more  extensions  of  the  principal 
line,  in  different  directions.  The  charter  of  the  Peoria  and  Hannibal 
Railway  Company  is  not  obnoxious  to  this  objection,  as  the  exten- 
sions authorized  are  not  regarded  as  independent  and  distinct  lines 
from  the  main  road.  .Boss  v.  Chicago,  Burlington  and  Quincy  Rail- 
road Go.  et  al.  127. 

4.  Whether  statute  embraces  more  than  one  subject,  and  that  is  ex- 
pressed in  title.  The  act  entitled  "An  act  to  restore  uniformity  in  the 
taxation  of  real  and  personal  property  for  all  purposes,  in  the  several 
counties  and  cities  in  this  State,"  which  took  effect  July  1,  1872,  so 
far  as  it  provides  for  the  repeal  of  certain  other  acts,  is  not  in  viola- 
tion  of  the  constitutional  provision  which  declares  that  no  act  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  its 
title.     Burke  v.  Monroe  County,  610. 

5.  Provisions  germane  to  general  object  need  not  be  expressed  in  title. 
Where  the  general  object  of  an  act  of  the  legislature  is,  to  restore 
uniformity  in  taxation  in  counties  and  cities,  the  constitution  does 
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not  require  that  the  title  should  be  as  comprehensive  as  the  act  itself, 
aud  the  act  may  contain  any  provision  which  is  germane  to  the 
primary  object  of  the  bill.  Therefore,  the  repeal  of  special  laws, 
which  interfere  with  uniformity  of  taxation,  may  be  properly  em- 
braced in  such  an  act.  Burke  v.  Monroe  County,  610. 
Whether  an  act  is  amendatory  of  another. 

6.  The  act  of  February  9,  1854,  entitled  "An  act  to  amend  an  act 
entitled  'an  act  to  incorporate  the  Macomb,  Vermont  and  Bath  Rail- 
road,' approved  February  11, 1853,"  is  not  so  far  foreign  to  the  object 
embraced  by  the  act  of  February  11, 1853,  as  to  authorize  the  court  in 
holding  it  not  to  be  an  amendment  of  the  last  named  act,  and,  there- 
fore, void,  as  not  being  embraced  in  the  purposes  of  the  Governor's 
call  of  the  special  session  of  1854  of  the  legislature.  Boss  v.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  et  al.  127. 

Construction  of  statutes. 

7.  In  construing  statutes,  courts  look  at  the  language  of  the  whole 
act,  and  if  they  find  in  any  particular  clause  an  expression  not  so 
large  and  extensive  in  its  import  as  those  used  in  other  parts 
of  the  act,  and,  upon  a  review  of  the  whole,  they  can  collect, 
from  the  more  large  and  extensive  expressions  used  in  other  parts, 
the  real  intention  of  the  legislature,  it  is  their  duty  to  give  effect  to 
the  larger  expressions.    Burke  v.  Monroe  County,  610. 

8.  Where  a  statute  names  several  officers,  and  declares  the  same 
applicable  to  "all  other  officers,"  the  latter  expression  must,  by  a 
well  known  canon  of  construction,  be  referred  to  officers  of  the  same 
class  or  grade  as  those  previously  named.     Brush  v.  Lemma,  496. 

9.  Of  the  icords  "may"  and  "shall."  The  words  "may"  and  "shall," 
when  used  in  a  statute,  may  be  read  interchangeably,  as  will  best 
express  the  legislative  intention.  The  word  "may"  will  be  construed 
to  mean  shall  where  the  public  interests  and  rights  are  concerned,  and 
the  public  or  third  persons  have  a  claim  de  jure  that  the  power  shall 
be  exercised;  and  the  same  is  true  where  the  word  "shall"  is  used; 
but  where  no  right  or  benefit  to  any  one  depends  upon  the  impera- 
tive use  of  these  words,  they  may  be  held  directory  merely.  Fowler 
v.  Pirkins,  271. 

10.  Statute  concerning  forcible  entry  and  detainer  strictly  construed 
See  FORCIBLE  ENTRY  AND  DETAINER,  1. 

Repeal  of  statutes. 

11.  By  implication.  If  there  be  two  affirmative  statutes,  or  two 
affirmative  sections  in  the  same  statute,  on  the  same  subject,  the  one 
does  not  repeal  the  other  if  both  may  consist  together,  and  the  courts 
will  seek  for  such  a  construction  as  to  reconcile  them.  Fowler  v.  Pir- 
kins, 271. 
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12.  Effect  upon  right  of  action  and  remedy.  Although  prosecutions 
and  rights  of  action  under  repealed  statutes  are  preserved,  yet  they 
must  be  carried  on,  after  the  repealing  law  takes  effect,  in  conformity 
with  the  law  then  in  force.  The  repealed  statute  furnishes  the  right 
of  action  or  prosecution,  but  not  the  practice  or  mode  of  procedure. 
Farmer  v.  The  People,  322. 

13.  Therefore,  where  an  indictment  was  found  before  the  K.  S.  of 
1874  took  effect,  and  which  repealed  the  statute  under  which  the  in- 
dictment was  found,  saving,  however,  the  right  to  proceed  for  any 
violation  of  the  repealed  statute,  it  was  held,  that  the  laws  of  1874 
governed  as  to  the  manner  of  appl}ing  for  a  change  of  venue.  Ibid. 
322. 

14.  Where  the  object  of  an  act  was,  to  restore  uniformity  in  taxa- 
tion in  counties,  etc.,  and  for  that  purpose  it  provided,  that  "all  laws 
requiring  any  city  to  support  and  provide  for  its  paupers,  to  assume 
liabilities  or  perform  duties  required  of  counties  by  the  general  laws 
of  this  State,  are  hereby  repealed,"  it  was  held,  that  the  repealing 
clause  embraced  incorporated  towns  as  well  as  cities,  as,  without  it, 
the  object  of  the  act  could  not  be  attained,  and  because  the  word  city, 
as  defined  by  lexicographers,  embraced  incorporated  towns.  Burke 
v.  Monroe  County,  610.     See  PAUPERS,  1. 

15.  The  act  of  March  5, 1867,  providing  a  remedy  for  the  separate 
maintenance  of  married  women  who,  without  their  fault,  live  sepa- 
rate and  apart  from  their  husbands,  is  expressly  repealed  by  the  5th 
section  of  chapter  131,  Revised  Statutes  of  1874,  1035.  Trotter  et  al. 
v.  Trotter,  510. 

Statutes  construed. 

16.  Masters  in  chancery — tenure  and  term  of  office.  Acts  of  1845 
and  1872  construed  in  The  People  exrel.  Jones  v.  Beach,  52.  See  MAS- 
TER IN  CHANCERY,  1. 

17.  Writs  of  error  to  county  courts,  for  review  of  judgment  against 
lands  for  delinquent  taxes.  Act  of  1874  not  retrospective.  Quincy 
Railroad  Bridge  Co.  v.  City  of  Quincy,  107.  See  APPEALS  AND 
WRITS  OF  ERROR,  1,  2,  3. 

18.  Appeal  from  county  court  to  Supreme  Court,  from  judgment 
against  land  for  taxes.  Act  of  1874  construed  in  Fowler  v.  Pirkins, 
271.     See   APPEALS  AND  WRITS  OF  ERROR,  4. 

19.  Death  from  wrongful  act  or  negligence.  When  an  notion  will 
lie  in  respect  thereto,  under  net  of  1853.  Hackett  et  al.  v.  Smelsley, 
109.     See  DEATH  FROM  WRONGFUL  ACT  OR  NEGLIGENCE,  2. 

20.  Intoxicating  liquors — who  may  sue  for  injury  resulting  from  sale 
thereof.  Construction  of  act  of  1872.  Hackett  et  al.  v.  Smelsley,  109. 
See  INTOXICATING  LIQUORS,  4. 
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21.  Married  women  —  right  of  recovery  for  services.  Act  of  I860 
not  retroactive.  McDavid  et  al.  v.  Adams,  155.  See  MARRIED 
WOMEN,  2. 

22.  Trial  of  cause  before  the  day  it  is  set  for  on  the  docket.  The 
statute  construed  in  Clark  et  al.  v.  Marfield,  258.  See  PRACTICE, 
13,  14. 

23.  Contested  elections — before  what  tribunal  to  be  tried.  Acts  of 
July  1,  and  April  10,  1872.  construed  in  Brush  v.  Lemma,  496.  See 
JURISDICTION,  2;  ELECTIONS,  1. 

24.  Limitations — act  of  1872  not  retrospective  in  its  operation.  Dick- 
son v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  331.  See  LIM- 
ITATIONS, 6,  7. 

STATUTE  OF  FRAUDS. 

Who  may  rely  upon  it. 

1.  When  a  man  makes  a  parol  contract  for  the  sale  of  land,  it  is 
binding'  on  him,  at  least  morally,  and  it  is  optional  with  him,  alone, 
to  set  up  the  technical  defense  that  it  was  not  in  writing-.  Mitchell  v. 
King  et  al.  462. 

2.  Where  the  agent  of  A  had,  by  verbal  agreement,  sold  land  be- 
longing to  A,  to  B,  and,  before  A  had  been  notified  of  the  sale,  C 
went  to  A  and  falsely  represented  to  him  that  he  was  sent  by  his 
agent  to  see  about  buying  the  land;  and  C  knew  of  the  sale  by  A's 
agent,  and  withheld  the  knowledge  from  A,  and  induced  A  to  sell  the 
land  to  him  and  execute  a  deed  for  the  same,  and  deposit  such  deed, 
to  be  held  as  an  escrow,  until  the  balance  of  the  purchase  mone}7  was 
paid,  and  A,  as  soon  as  notified  of  the  previous  sale  by  his  agent,  con- 
firmed the  same,  and  executed  a  deed  to  B,  and  the  prior  deed  was 
recorded;  upon  a  bill  filed  by  C  for  a  specific  performance,  and  a 
cross-bill  filed  by  B  to  cancel  the  record  of  the  deed  to  C,  and  that  C 
surrender  possession:     Held,  that  the  bill  filed  by  C  was  properly 

*    dismissed,  and  the  relief  sought  by  the  cross-bill  of  B  was  properly- 
granted.     Ibid.  462. 

STOCKHOLDERS  OF  NATIONAL  BANKS. 
Of  their  liability  to  creditors.     See   BANKS  AND  BANKERS, 
4,  5,  6. 

SUBROGATION. 

On  the  payment  of  debts. 

1.  Where  the  directors  of  an  incorporated  company  purchased  all 
the  property  of  the  compan}7  at  a  sale  under  a  deed  of  trust,  the  main 
part  of  which  was  sold  first  in  satisfaction  of  the  debts  secured,  and 
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the  balance,  by  their  direction,  to  realize  money  to  pay  other  in- 
debtedness not  secured,  and  which  was  so  applied  by  them,  while  it 
was  held  that  the  sale  as  to  the  last  was  void,  yet,  on  bill  by  the 
original  stockholders  against  the  directors  and  the  new  corporation 
formed  \>y  them,  to  set  aside  the  sale,  it  was  also  held,  that  the 
directors,  having  paid  the  debts  of  the  old  company,  were  entitled  in 
equity  to  be  subrogated  to  the  rights  of  the  creditors  whose  debts 
they  paid,  and  that  an  account  should  be  taken  of  the  value  of  such 
property  so  sold  after  satisfaction  of  the  trust  deed,  and  the  balance, 
after  deducting  the  amount  paid  by  them  on  the  debts,  should  be 
taken  as  a  fund  for  distribution  among  the  stockholders  of  the 
original  company.    Harts  et  al.  v.  Brown  et  al.  226. 

SUBSCRIPTION. 

Subscription  for  a  map. 

1.  Defense.  If  a  party  is  sued  upon  his  subscription  for  a  county 
map,  he  may  show  in  defense  that  the  map  is  incorrect.  Andreas 
et  al.  v.  Ketcham,  377. 

SURETY. 

COLLUSrON  BETWEEN  CREDITOR  AND  PRINCIPAL. 

Of  an  alleged  fraudulent  devise  by  the  creditor  to  the  principal  debtor. 
See  CHANCERY,  20,  21. 

TAXATION. 
There  must  be  a  valuation. 

1.  To  support  a  levy.  It  is  indispensable,  to  support  a  levy  or  as- 
sessment of  taxes,  that  there  be  a  valuation  of  the  property.  Town  of 
Lebanon  et  al.  v.  Ohio  and  Miss.  Railway  Go.  539. 

2.  The  provision  of  the  constitution  of  1848,  that  all  taxes  shall  be 
levied  by  valuation,  so  that  every  person  and  corporation  shall  pajr  a 
tax  in  proportion  to  the  value  of  his  or  its  property  within  the  limits 
of  the  authority  imposing  the  tax,  is  a  limitation  upon  the  General 
Assembly,  as  well  as  the  taxing  power  of  corporate  authorities.  Ibid. ' 
539. 

Extending  back  taxes. 
'  3.  Upon  subsequent  assessment.  The  levy  of  corporate  taxes  for  the 
years  1864  to  1869,  inclusive,  can  not  be  extended  upon  the  valuation 
for  the  year  1870,  but  must  be  extended  upon  the  assessment  for  the 
several  years  for  which  the  levies  were  made.  The  curative  act  of 
1853  does  not  apply  in  such  a  case.     Ibid.  539. 

Altering  assessment. 

4.  Without  notice  to  owner.  The  assessor  has  no  power,  after  he 
has  accepted  from  the  owner  a  list  and  valuation  of  his  property,  ar- 
bitrarily-, and  without  notice  to  the  owner,  to  alter  the  assessment  and 


INDEX.  749 


TAXATION.    Altering  assessment.     Continued. 

materially  increase  the  valuation  of  his   property.     First  National 
Bank  of  Shawneetown  v.  Cook  et  al.  622. 

5.  After  an  assessment  of  properly  for  taxation  has  been  made  nnd 
equalized  by  the  State  board,  the  taxes  extended  thereon,  and  the 
books  in  the  hands  of  the  collector,  even  if  the  county  board  has  any 
legal  authority  to  change  the  assessment,  it  certainly  lias  no  power  to 
make  such  change  to  the  detriment  of  the  tax-payer,  without  notice 
to  him,  and,  so  far  as  it  may  increase  the  assessment  without  notice, 
its  action  is  void.     Ibid.  622. 

Taxation  by  cities  and  towns. 

6.  Time  of  filing  certificate.  The  certificate  of  the  amount  required 
.to  be  levied  as  taxes  by  cities,  towns,  etc.,  under  section  122  of  the 
act  of  1871-2,  must  be  filed  with  the  county  clerk  within  the  time  pre- 
scribed by  law,  or  the  levy  will  be  void,  and  the  collection  of  the 
same  may  be  enjoined.     Ibid.  622. 

Enjoining  collection  of  taxes. 

7.  When  it  will  be  done.     See  INJUNCTIONS,  1,  2. 

TEXAS  OR  CHEROKEE  CATTLE. 

Kind  of  disease  not  material. 

1.  The  statute  of  1867,  prohibiting  the  bringing  of  Texas  or  Chero- 
kee cattle  into  this  State,  gives  to  any  person  injured  in  consequence 
of  such  cattle,  the  right  to  recover  of  the  person  bringing  such  cattle 
into  the  State  all  damages  or  loss  which  ma}-  be  occasioned,  resulting 
in  any  manner  from  their  being  brought  into  the  State  contrary  to  its 
provisions.  The  statute  is  not  limited  to  diseases  of  any  particular 
kind,  nor  to  any  mode  \>y  which  it  may  be  communicated.  Sanga- 
mon Distilling  Co.  et  ail.  v.  Young,  197. 

Negligence  on  the  part  of  plaintiff. 

2.  The  bringing  of  Texas  or  Cherokee  cattle  into  this  State  being 
prohibited  by  law,  nothing  less  than  gross  negligence  on  the  part  of 
a  plaintiff  whose  cattle  become  infected  in  consequence  thereof,  will 
defeat  his  right  of  recovery.     Ibid.  197. 

TRESPASS. 
Aerest  without  warrant. 

1.  Liability  of  party  making  the  arrest.  Where  the  plaintiff  was 
arrested,  without  any  warrant,  while  peaceably  passing  along  the 
streets,  on  the  charge  of  having  been  in  a  state  of  intoxication  on  the 
streets  in  the  morning  or  middle  of  the  same  day,  being  sober  at  the 
time  of  the  arrest,  and  forcibly  taken  before  a  police  magistrate,  with- 
out showing  any  authority  when  demanded,  and  when  brought  before 
the  magistrate,  then  engaged  in  other  business,  he  was  committed  to 
the  calaboose  for  abusive  language  to  the  magistrate,  where  he  was 
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detained  over  night,  it  was  held,  that  he  was  entitled  to  recover  against 
the  defendants  so  arresting  and  detaining  him,  in  an  action  of  tres- 
pass for  assault  and  battery  and  false  imprisonment.  Newton  v. 
LocMin,  103. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  arises. 

1.  When  party  acquiring  legal  title  will  be  declared  a  trustee  for  the 
equitable  owner.  Where  a  certain  tract  of  land  is  in  fact  purchased 
of  the  United  States,  but  the  same  is  misdescribed  in  the  pateut  issued 
therefor,  and  a  party,  having  notice  bj  actual  possession  of  those 
claiming  under  the  purchaser,  acquires  the  legal  title  to  the  land  from 
the  government,  it  will  be  held  in  fraud  of  the  rights  of  the  equitable 
owners,  and  he  will  be  regarded  as  holding  the  legal  title  in  trust  for 
them.     Wilson  v.  Byers  et  al.  76. 

2.  Assuming  debt  of  another  does  not  create  a,  trust,  to  take  case  out 
of  the  Statute  of  Limitations.  Where  a  party,  on  the  purchase  of  land, 
assumed  and  agreed  with  the  grantor  to  pay  a  certain  debt  which  the 
latter  owed  to  a  third  person,  it  was  held,  in  an  action  by  the  admin- 
istrator of  such  third  person  against  the  estate  of  the  party  assum- 
ing the  payment  of  the  debt,  the  Statute  of  Limitations  being  pleaded, 
that  the  transaction  did  not  create  any  trust  so  as  to  prevent  the  Stat- 
ute of  Limitations  from  barring  the  action,  or  such  as  would  give  a 
court  of  equity  jurisdiction.    Steele  et  al.  Admrs.  v.  Clark,  Admr.  471. 

3.  A  court  of  equity  has  jurisdiction  in  all  cases  of  strict  trust, 
but  where  a  mere  confidence  is  reposed,  or  a  credit  given,  it  will  not 
exercise  such  jurisdiction.     Ibid.  471. 

4.  Where  property  is  conveyed,  or  given  by  one  person  to  another 
to  hold  for  the  use  of  a  third  person,  such  a  trust  will  be  thereby 
created  as  to  give  a  court  of  equity  jurisdiction  to  compel  the  appli. 
cation  to  the  purposes  of  the  trust.  But  the  sale  of  land  by  the  owner 
to  pay  his  debts,  which  the  purchaser  assumes  to  pa}^,  does  not  create 
a  trust,  as  between  him  and  the  creditors  of  the  vendor.  It  creates 
the  relation  of  debtor  and  creditor,  and  nothing  more.     Ibid.  471. 

Money  in  hands  of  commissioner. 

5.  Is  a  trust  fund.  Money  in  the  hands  of  a  commissioner  ap- 
pointed to  sell  lands  on  decree  for  partition,  is  a  trust  fund,  and  if  he 
pays  the  same  to  a  brother  of  the  party  entitled  to  receive  the  same, 
without  any  authority,  he  will  be  liable  to  the  person  entitled  to  it, 
or  to  his  personal  representative  in  case  of  his  death,  and  it  seems 
that  the  Statute  of  Limitations  will  not  bar  a  recovery  in  such  a  case. 
Ibid.  471. 

Trustee  dealing  with  subject  matter  of  trust. 

6.  Contracts  in  conflict  with  the  relation.  The  rule  which  prohibits 
a  trustee  or  agent,  private  or  public,  from  assuming  a  position  tend- 
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ilig  to  produce  a  conflict  between  his  individual  interest  and  a  faith- 
ful discharge  of  his  fiduciary  duties,  is  so  strict  that  no  question  will 
be  allowed  to  be  raised  as  to  the  fairness  of  the  transaction,  and  no 
actual  injury  to  the  cestui  que  trust  need  be  shown.  Grilman,  Clinton 
and  Springfield  Railroad  Co.  v.  Kelly  et  al.  426. 

7.  Cestui  que  trust  has  an  election  to  ratify  or  avoid  contracts  in 
which  trustee  7ias  a  private  interest.  If  a  trustee,  as  a  director  of  a  rail- 
way company,  makes  a  contract  for  the  building-  and  equipping  of 
the  road,  and  reserves  a  private  interest,  or  subsequently  becomes  in- 
terested in  its  execution  with  a  view  to  participate  in  the  profits  of 
the  contract,  the  cestuis  que  trust,  or  stockholders,  may,  at  their  elec- 
tion, ratify-  the  act,  and  insist  upon  the  advantages  of  it,  or  disaffirm 
it  in  toto.     Ibid.  426. 

Railroad  directors. 

8.  Becoming  members  of  company  contracting  to  build  road.  It  is 
illegal  for  directors  of  a  railway  company  to  become  members  of 
a  compau}'-  with  whom  they  have  made  a  contract  to  build  and  equip 
the  road,  so  as  to  share  in  the  profits,  and  if  they  do,  they  will,  in 
equit}-,  be  compelled  to  account  for  the  profits  realized.     Ibid.  426. 

9.  The  directors  of  a  railroad  company  are,  in  an  important  sense, 
regarded  as  trustees  for  the  stockholders,  and  it  is  a  breach  of  duty 
to  transfer  the  tTiist,  or  to  assume  obligations  inconsistent  with  that 
relation,  or  to  place  themselves  in  opposition  to  the  interests  of  the 
stockholders,  or  in  such  a  position  as  that  their  individual  interests 
will  prevent  them  from  acting  for  the  best  interests  of  those  they 
represent.     Ibid.  426. 

10.  Fraudulent  issue  of  stock.  If  the  directors  of  a  railway  com- 
pany gratuitous^  give  away  certificates  of  stock,  being  a  major  part 
thereof,  to  contractors  building  the  road,  for  the  purpose  of  giving 
them  a  controlling  influence  in  the  election  of  officers  and  the  man- 
agement of  the  road,  a  court  of  equity  will  declare  the  same  void, 
especially  where  a  part  of  the  directors  are  interested  in  the  contract 
with  the  contractors.     Ibid.  426. 

Ratification  of  acts  of  trustee. 

11.  Whether  binding.     See  RATIFICATION,  1 

Compensation  of  trustees. 

12.  At  common  law,  in  the  absence  of  contract,  a  trustee  is  entitled 
to  no  compensation  for  the  management  of  the  trust  propert}-.  He 
may  impose  terms  as  the  condition  of  his  acceptance  of  the  trust,  and 
the  person  creating  the  trust  may  accede  to  the  same  or  not,  as  he 
chooses.  Where  the  trust  is  accepted  without  agreement  as  to  com- 
pensation, the    trustee   may   charge  for    all  reasonable   and   proper 
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TRUSTS  AND  TRUSTEES.  Compensation  of  trustees.  Continued. 
expenses  incurred  in  caring  for  and  preserving  the  trust  property  or 
fund.     Hug  gins  v.  Rider,  360. 

13.  The  mere  fact  that  a  trustee,  in  presenting  his  account  for  a 
preceding  year  or  years,  reserved  a  compensation  for  his  sendees, 
there  being  no  final  settlement,  and  some  of  the  cestuis  que  trust  ex- 
pressing a  dissatisfaction  with  the  charge,  will  not  be  sufficient  from 
which  to  infer  a  contract  to  pay  the  trustee  for  his  services,  especially 
for  services  subsequently  performed.  Had  thej'  approved  and  allowed 
the  charges,  it  would  have  amounted  to  an  implied  contract  to  pa}r 
the  same  compensation  for  future  services.     Ibid.  360. 

14.  In  the  absence  of  any  agreement,  express  or  implied,  to  pay 
trustees  for  their  services,  no  compensation  can  be  claimed  from  the 
cestuis  que  trust,  or  by  one  trustee  from  the  other  who  has  the  funds 
in  his  hands.     Ibid.  360. 

Apportioning  compensation  among-  trustees. 

15.  Where  trustees  have  settled  with  their  cestuis  que  trust,  and  are 
allowed  compensation  for  their  services  in  attending  to  the  trust 
propertjr,  and  making  sales  thereof,  in  the  absence  of  an  agreement 
between  the  trustees  themselves,  as  to  the  division  of  the  pa}-  allowed 
them,  the  compensation  should  be  apportioned  among  them  upon  the 
principle  of  a  quantum  meruit,  so  that  each  shall  receive  in  propor- 
tion to  the  services  actually  rendered  hj  him.  One  trustee  has  no 
right  to  claim  for  servicesperformed  by  his  co-trustee.     Ibid.  360. 

16.  One  trustee  can  not  call  upon  a  co-trustee  to  pay  him  for  ser- 
vices rendered,  until  after  a  settlement  is  had  with  the  cestuis  que 
trust,  and  it  is  ascertained  what  trust  funds  are  in  the  hands  of  the 
latter,  even  if  there  is  an  express  agreement  to  divide  the  compensa- 
tion between  them.     Ibid.  360. 

USURY. 

Of  a  note  given  in  renewal. 

1.  Where  prior  note  was  infected  with  usury.  Where  a  promissory 
note  is  given  in  renewal  of  a  prior  one  in  which  interest  at  the  rate 
of  fifteen  per  cent  per  annum  was  reserved,  with  additional  parties 
thereto  as  securities,  the  last  note  bearing  a  legal  rate  of  interest,  it 
being  a  new  contract,  with  additional  parties,  will  not  be  infected 
with  the  usury  in  the  first,  and  the  legal  rate  of  interest  may  be  col- 
lected on  the  sum  actually  due  thereon.    Mitchell  v.  Lyman  et  aZ.  525. 

Taking  interest  in  advance. 

2.  Is  not  usurious.  If  a  person  borrows  $3000  for  one  year,  at  ten 
per  cent  interest,  the  taking  of  interest  in  advance  out  of  the  princi- 
pal, so  that  the  borrower  receives  but  $2700,  and  gives  his  note  for 
$3000,  with  ten  per  cent  interest  after  maturity,  will  not  taint  the 
transaction  with  usury.     Ibid.  525. 
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Interest  payable  in  gold — legal  tender. 

3.  An  obligation  for  the  payment  of  ten  per  cent  interest  in  gold 
may  be  lawfully  discharged,  dollar  for  dollar,  in  any  currency  which 
the  general  government  has  declared  to  be  a  legal  tender  in  the  pa}^- 
ment  of  debts.  Therefore,  any  excess  in  interest  beyond  the  rate 
allowed  by  law,  will  not  be  relieved  of  the  objection  of  usury  on  ac- 
count of  the  contract  being  to  pay  in  gold,  and  the  payment  being- 
made  in  currency.     Reinback  v.  Crabtree  et  al.  182. 

Evidence  of  usurious  contract. 

4.  The  taking  of  usurious  interest  is  prima  facie  evidence  of  an 
usurious  contract;  and  whether  a  contract  is  usurious  or  not,  is  a 
question  of  fact,  to  be  determined  by  the  jury  from  the  entire  evi- 
dence.    Ibid.  182. 

Whether  any  interest  recoverable. 

5.  And  herein,  of  the  application  of  money  paid  as  usury.  Where  a 
party  contracts  for  and  receives  a  greater  rate  of  interest  than  is  al- 
lowed by  statute,  he  can  not  recover  any  interest  whatever  on  the  prin- 
cipal, and  all  payments  made  of  such  interest  may  be  allowed  as 
payments  of  the  principal  in  a  suit  to  recover  the  balance  due.  Ibid. 
182, 

6.  Where  usury  is  reserved  in  a  promissory  note,  given  for  money 
loaned,  by  taking  live  per  cent  interest  in  advance  from  the  principal 
sum,  and  making  the  note  given  for  the  whole  sum  bear  ten  per  cent 
interest  from  date,  no  interest  will  be  recoverable  upon  the  note,  and 
all  payments  of  interest  will  be  applied  on  the  principal.  Mitchell  v. 
Lyman  et  al.  525. 

7.  Although  usurious  interest  once  paid  can  not  be  recovered  back, 
yet  the  rule  does  not  apply  where  the  transaction  has  not  been  set- 
tled, and  the  lender  brings  his  action  for  the  recovery  of  an  alleged 
balance.  In  such  case,  the  borrower  may  defend  by  claiming  a 
credit  for  whatever  usurious  interest  he  has  paid  in  the  same  transac- 
tion.    Reinback  v.  Crabtree  et  al.  182. 

8.  Although  usurious  interest,  voluntarily  paid,  can  not  be  recov- 
ered back,  yet,  so  long  as  any  part  of  the  original  debt  remains 
unpaid,  though  evidenced  by  a  new  note,  with  new  parties  as  securi- 
ties, the  principal  debtor  may  insist  that  all  payments  of  usurious 
interest  shall  be  deducted  from  the  principal  of  the  new  note. 
Mitchell  v.  Lyman  et  al.  525. 

9.  Thus,  where  a  person  borrowing  $3000  gave  his  note  for  that 
sum,  payable  in  one  year,  with  interest  at  the  rate  of  ten  per  cent, 
while  in  fact  interest  at  the  rate  of  five  per  cent  was  reserved  in  ad- 
vance, so  that  the  borrower  received  only  $2850,  and  at  the  end  of  the 
year  he  gave  a  new  note  for  $3000,  with  personal  security,  bearing 
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USURY.    Whether  any  interest  recoverable.     Continued. 

ten  per  cent  interest,  it  was  held,  that,  owing  to  the  usury  reserved  in 
the  first  note,  no  interest  was  allowable  thereon,  and  in  a  suit  upon 
the  last  note,  all  payments  of  interest  on  the  first  note  should  be  de- 
ducted from  the  principal,  and  interest  allowed  only  on  the  balance. 
Mitchell  v.  Lyman  et  al.  525. 

VARIANCE.     See  PLEADING  AND  EVIDENCE,  1  to  5. 

VENDOR  AND  PURCHASER. 
Rescission  op  contract. 

For  defect  of  title.    See  CONTRACTS,  15. 

VENUE. 
Change  of  venue. 

In  case  of  repeal  of  statute — by  what  the  mode  of  application  to  be  gov- 
erned.   See  STATUTES,  13. 

VERDICT. 
Putting  verdict  in  proper  form. 

1.  The  amendment  of  a  verdict  in  the  presence  of  the  jury,  so  as 
to  put  the  same  in  proper  form,  is  not  error.  City  of  Pekinv.  WinJcel, 
56. 

Verdict  in  action  on  the  case. 

2.  A  verdict  in  an  action  on  the  case,  "We,  the  jury,  find  for  the 
plaintiff,  and  assess  the  damages  at  $275.16%,"  signed  by  the  fore- 
man, will  be  sufficient  without  amendment.  The  defect,  if  any,  will 
be  cured  by  the  Statute  of  Jeofails.    Ibid.  56. 

3.  In  an  action  on  the  case,  against  a  municipal  corporation, 
where  the  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  $275.16%,  and,  under  the  direction  of  the  court,  the  clerk 
changed  the  same  so  as  to  read,  "  We,  the  jury,  find  the  defendant 
guilty,  and  assess  its  damages  at  two  hundred  and  seventy-five  dollars 
and  sixteen  and  two-thirds  cents  ($275.16%),"  to  which  exception  was 
taken:  Held,  that  the  fact  the  jury  found  the  defendant  guilt}-,  re- 
lieved the  finding  of  all  ambiguity  in  using  the  pronoun  its  instead 
of  his.     Ibid.  56. 

Impeaching  a  verdict. 

4.  As  the  result  of  chance.  An  affidavit  that,  upon  information  and 
belief,  the  verdict  of  the  jury  was  the  result  of  chance,  and  not  the 
deliberate  judgment  of  the  jury,  by  each  putting  down  a  certain  sum 
and  dividing  the  amount  by  12,  and  which  does  not  show  any  pre- 
liminary understanding  that  the  result  should  be  adopted  as  the  ver- 
dict, is  insufficient  to  impeach  the  verdict,  and,  in  such  case,  the 
polling  of  the  jury,  .arid  their  separate  answers,  relieves  it  of  all 
objection.     Ibid.  56. 
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VERDICT.     Continued. 
On  issue  out  of  chancery. 

5.  In  proceeding  to  contest  a  will — effect  of  the  verdict.  See  WILLS, 
13. 

WAREHOUSE  RECEIPTS. 
Effect  in  passing  title. 

1.  The  law  makes  no  distinction  in  respect  to  grain  purchased  or 
acquired  by  the  holder  of  such  receipts  from  others,  and  those 
acquired  from  the  warehouseman  himself.  The  law  does  not  pro- 
hibit him  from  selling  his  propertA^  and  if  he  does  so  in  good  faith, 
he  may  become  its  future  custodian;  and  the  fact  that  he  keeps  a 
public  warehouse,  is  sufficient  to  put  parties  on  inquir}^  as  to  the 
ownership  of  grain  stored.    Broadwell  v.  Howard  et  al.  305. 

2.  Where  a  warehouseman  purchased  grain  stored  by  him,  for 
another  person,  and  with  such  other  person's  money,  and  took  up  his 
outstanding  receipt,  held  by  the  vendor,  and  issued  a  new  receipt  to 
the  person  for  whom  he  bought,  it  was  held,  that  the  grain  was  not 
liable  thereafter  to  be  taken  in  execution  against  the  warehouseman. 
Ibid.  305. 

WARRANTY. 

Sale  under  execution. 

No  warranty  implied.     See  SALES,  7. 

WILLS. 
Rule  of  construction. 

1.  In  construing  wills,  the  true  intention  of  the  testator  is  sought 
for  and  enforced,  but  the  whole  instrument  must  be  considered  in 
ascertaining  the  meaning  of  the  various  parts;  otherwise,  in  many 
cases,  the  intention  of  the  testator  would  be  defeated,  rather  than 
effectuated.     Markillie  v.  Magland,  98. 

Life  estate  with  power  of  alienation. 

2.  Where  a  testator,  in  his  will,  provided  that  his  wife  "shall 
take,  at  my  decease,  my  whole  estate,  real  and  personal,  in  form  as  it 
may  be,  and  manage  the  same  at  discretion,  and  deal  with  the  same 
as  though  she  were  entire  and  sole  owner;  that  she  pay  all  my  debts, 
and  all  proper  charges  against  my  estate,  out  of  the  same,  in  such 
manner  as  she  may  deem  expedient,  without  any  sale  of  the  same, 
except  such  as  she  may,  in  her  discretion,  voluntarily  make,  and  that 
such  possession,  and  entire  control  and  disposal,  continue  to  and  in 
her  during  her  natural  life;"  and  by  a  subsequent  clause,  "it  is  my 
will  that,  at  the  death  of  my  wife,  whatever  may  remain  of  my  estate, 
real  and  personal,  shall  descend  to  my  heirs,  according  to  law,  except 
that  in  the  case  of  the  second  marriage  of  my  said  wife,  upon  the  hap- 
pening of  that  event,  it  is  my  will  that  she  be  put  upon  her  dower  of 
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WILLS.    Life  estate  with  power  op  alienation.     Continued. 

one-third,  and  that  the  fee  and  ownership  of  my  said  estate,  real  and 
personal,  vest  in  the  said  heirs,  subject  to  said  dower  interest:  "  Held, 
that  the  widow  took  a  life  estate  in  the  estate  of  the  testator,  liable  to 
be  defeated  by  her  marriage,  with  a  power  to  sell  the  same,  or  any 
part  thereof,  at  her  uncontrolled  discretion,  and  thus  pass  an  absolute 
fee  to  the  purchaser;  and  that  a  purchaser  of  a  part  of  the  real  estate, 
in  good  faith,  she  never  having  married,  took  the  title  in  fee  as 
against  the  heirs,  after  the  widowr's  death.  Markillie  v.  Bagland,  98. 
Devise  in  fee. 

3.  Where  a  testator  devises  real  estate  to  his  widow,  and  declares 
that  she  may  manage  the  same  at  discretion,  and  deal  with  the  same 
as  though  she  were  entire  and  sole  owner  thereof,  she  will  take  the 
fee  simple  title.     Ibid.  98. 

Where  debts  are  made  a  charge. 

4.  Where  a  testator  devises  property  to  his  widow,  to  use  and  deal 
with  as  she  pleases,  and,  in  the  same  connection,  uses  the  following- 
language  :  "  that  she  pay  all  my  debts,  and  all  proper  charges  against 
my  estate,  out  of  the  same,  in  such  manner  as  she  may  deem  expe- 
dient," etc.,  she  will  take  subject  to  the  payment  of  the  testator's 
debts,  and  the  charges  against  his  estate,  which  will  be  a  charge  upon 
the  estate  devised.     Ibid.  98. 

Mental  capacity. 

5.  Of  old  age  and  disease  as  disqualifying  a  party  from  making  a 
will.  Old  age  and  disease  are  not,  of  themselves,  sufficient  to  inca- 
pacitate a  party  from  making  a  valid  disposition  of  his  propert}r  by 
will,  when  no  undue  influence  is  practiced.  Even  softening  of  the 
brain  two  years  prior  to  the  making  of  the  wTill,  will  not  invalidate 
it,  if  the  testator,  at  the  time  of  making  the  same,  was  capable  of 
transacting  his  ordinary  business  affairs.  Rutherford  et  ux.  v.  Morris 
et  al.  397. 

6.  Opinions  of  experts  as  to  mental  capacity.  Upon  the  question 
whether  a  disease  had  reached  such  a  stage,  at  a  given  time  before  it 
had  developed  itself,  that  the  subject  of  it  was  incapable  of  making  a 
will  or  contract,  or  was  irresponsible  for  his  acts,  the  opinion  of  his 
neighbors — men  of  good,  common  sense — is  of  more  value  than  that 
of  medical  experts.     Ibid.  397. 

Fraud — undue  influence. 

7.  Fraud  or  undue  influence,  to  avoid  a  will,  must  be  directly  con- 
nected with  its  execution.  The  fact  that  the  testator  wTas  influenced 
by  the  devisee,  in  the  ordinaiy  affairs  of  life,  does  not  show7  that  the 
latter  used  undue  influence  in  procuring  the  execution  of  a  will  sub- 
sequently made.     Ibid.  397. 

8.  The  influence  exercised  over  a  testator,  to  avoid  his  will,  must 
be  of  such  a  nature  as  to  deprive  him  of  free  agency,  and  render  his 
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act  obviously  more  the  offspring  of  the  will  of  others  than  his  own; 
and  it  must  be  specially  directed  toward  the  object  of  procuring-  a 
will  in  favor  of  particular  parties,  and  must  be  still  operating  at  the 
time  the  will  is  made.     Rutherford  et  ux.  v.  Morris  et  al.  397. 

9.  Influence  and  pnrsuasion  may  be  fairly  used;  and  a  will  pro- 
cured by  honest  means,  by  acts  of  kindness,  attention,  and  pnrsuasion 
which  delicate  minds  would  shrink  from,  will  not  be  set  aside  on 
that  ground  alone.  The  influence,  to  vitiate  the  will,  must  not  be  the 
influence  of  affection  or  attachment.     Ibid.  397. 

10.  The  fact  that  the  beneficiaries  of  a  will  are  those  by  whom  the 
testator  was  surrounded,  and  with  whom  he  stood  in  confidential 
relation  at  the  time  of  its  execution,  or  that  the  principal  beneficiary 
has  for  years  had  the  exclusive  management  of  the  testator's  property, 
or  that  the  provisions  of  the  will  for  the  benefit  of  such  person  may 
seem  grossly  unreasonable  or  unequal,  is  no  ground  for  inferring 
undue  influence.     Ibid.  397. 

Prior  declarations  of  testator. 

11.  The  fact  that  a  testator,  many  years  before  making  his  will, 
expressed  an  intention  to  leave  his  property  to  his  children  equally, 
affords  no  evidence  of  undue  influence  or  menial  incapacit}^  where  a 
different  disposition  of  his  property  is  made,  and  such  testimony 
should  not  be  admitted  in  a  proceeding  to  contest  the  validity  of  the 
will.     Ibid.  397. 

As  TO  THE  justice  of  a  will. 

12.  The  equity  or  inequity  of  a  testamentary  disposition  of  property 
'  not' a  subject  of  inquiry  on  contest  of  a  will.     On  a  bill  to  contest  a  will, 

the  equity  or  inequity  of  a  testamentary  disposition  of  property  by  a 
testator  of  sound,  disposing  mind,  is  not  a  subject  of  inquiry  by  the 
jury,  and  the  inequality  of  the  disposition  of  the  testator's  property 
can  not  be  urged  as  proof  of  undue  influence,  in  the  absence  of  other 
competent  proof  of  that  fact.     Ibid.  397. 

Issue  out  of  chancery. 

13.  Effect  of  the  verdict.  A  verdict  upon  a  bill  to  set  aside  a  will, 
stands  upon  the  same  footing  as  a  verdict  in  an  ordinary  action  at 
law.  The  issue  in  such  a  case  is  not  a  feigned,  but  a  real,  one,  required 
by  statute,  and  is  not  simply  advisory  to  the  chancellor.     Ibid.  397. 

WITNESSES. 

Competency. 

1.  Of  administrator  in  suit  against  estate  represented  by  him.  In  a 
suit  against  an  estate,  the  administrator  is  a  competent  witness  for 
the  defense  to  state  what  he  knew  of  the  case  before  becoming  admin- 
istrator, and  what  he  learned  afterwards.  Steele  et  al.  Admrs.  v.  Clark, 
Admr.  471. 
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2.  Defendant  in  suit  by  widow  for  causing  her  husband's  death.  The 
defendant  is  a  competent  witness  in  his  own  behalf,  in  an  action 
brought  under  the  liquor  law  of  1872,  by  the  widow  of  a  deceased 
person,  to  recover  damages  for  causing  the  death  of  her  husband  by 
selling  him  intoxicating  liquor,  from  the  drinking  of  which,  to  excess, 
he  died.     Beget  v.  Bell,  593. 

Credibility. 

3.  Who  shall  decide.  An  instruction  that,  though  numerous  wit- 
nesses  may  have  testified  against  the  credibility  and  truthfulness  of 
a  particular  witness,  and  the  jury  ma}r  believe,  from  the  evidence,  the 
general  reputation  of  the  witness  for  truth  and  veracity  is  bad,  yet 
they  should  not,  on  that  account,  discredit  his  testimony,  if  they  be- 
lieve the  same  to  be  reasonable  and  consistent,  and  that  the  same  is 
corroborated,  etc.,  is  erroneous,  as  invading  the  province  of  the  jury 
to  decide  what  weight  the  testimony  of  the  witness  was  entitled  to. 
Roach  et  al.  v.  The  People,  25. 

WRITS  OF  ERROR     See  APPEALS  AND  WRITS  OF  ERROR. 
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